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SURROGATES'    COURTS 

IN   THE 

STATE  OF  NEW  YORK. 


Part  V. 

ADOPTION. 


CHAPTEE^t 

JUEISDICTION   OF   THE    STJEKOGATE. 

§  1.  Jurisdiction  of  the  Surrogate — The  jurisdiction  of 
Surrogates  over  the  adoption  of  children  is  no\v  defined  by  the 
Domestic  Relations  Law,  being  chapter  48  of  the  General  Laws 
(chapter  262,  Laws  of  1896,  vol.  1,  page  215),  which  jurisdic- 
tion is  shared  by  the  county  courts.  The  adoption  of  children 
is  a  form  of  domestic  relation  unknown  to  the  common  law  of 
England  and  existing  in  this  country  only  by  virtue  of  statute. 
Matter  of  Thorne^  155  N.  Y,  140,  citing  Carroll  v.  Collins,  6 
App.  Div.  106. 

The  first  general  statute  on  the  subject  enacted  in  this  State 
was  chapter  830  of  the  Laws  of  1873  which  was  entitled  "  An 
act  to  legalize  the  adoption  of  minor  children  by  adult  persons." 
It  defined  adoption  as  provided  for  therein  to  be :  "  The  legal 
act  whereby  an  adult  person  takes  a  minor  into  the  relation  of 
child  and  thereby  acquires  the  rights  and  incurs  the  responsi- 
bilities of  parent  in  respect  to  such  minor."  It  prescribed  who 
might  adopt  children,  what  consents  were  necessary,  and  Avhen 
they  might  be  dispensed  with ;  and  provided  for  the  attendance 
of  the  parties  before  a  county  judge  and  the  execution  of  the 
required  consents  and  the  agreement  of  adoption.  The  last 
section  (section  13)  declared  that  "  Nothing  herein  contained 
shall  prevent  proof  of  the  adoption  of  any  child  heretofore 
made,  according  to  any  method  practiced  in  this  State,  from 
being  received  in  evidence,  nor  such  adoption  from  having  the 
effect  of  an  adoption  hereunder." 

(931) 
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The  precise  meaning  of  tbis  clause  has  been  defined  by  the 
Courts  of  Appeals.  Matter  of  Thome,  sufra.  It  refers  to  those 
forms  of  adoption  theretofore  existing  by  virtue  of  special  stat- 
utory enactments  contained  in  the  charters  of  charitable  soci- 
eties that  receive  destitute  and  homeless  children  ;  and  whose 
officers  were  permitted  to  execute  agreements  of  adoption  on 
their  behalf  with  suitable  persons  willing  to  assume  obligations 
of  parents.  An  example  of  such  an  enactment  may  be  found 
in  chapter  2i4  of  the  Laws  of  1819,  in  reference  to  the  Ameri- 
can Female  Guardian  Society,  which  was  considered  in  a  care- 
ful and  able  opinion  by  Judge  Hamilton  Ward  of  the  eighth 
district  in  the  case  of  Simmons  v.  Burrell,  8  Misc.  Eep.  388. 
Except  under  particular  statutes  of  this  character,  there  ap- 
pears to  have  been  no  such  thing  as  an  adoption  which  gave  a 
child  any  right  of  inheritance  known  to  the  law  of  this  State, 
prior  to  the  act  of  1873.  See  also  Carroll  v.  Collins,  6  App. 
Div.  106,  110,  citing  and  discussing  Mori'ison  v.  Morrison,  un- 
reported ;  Hill  V.  I^ye,  17  Hun,  457  ;  Simmons  v.  Burrell,  8 
Misc.  388.  But  the  legislature  did  not  have  in  contemplation 
by  the  act  of  1873  to  legalize  private  agreements  executed 
without  authority  of  law  and  containing  no  safeguard  or  re- 
strictions of  any  kind  as  to  the  transmission  of  any  property. 
Matter  of  Thome,  supra.  So  in  Smith  v.  Allen,  161  N.  Y. 
478,  482,  it  was  held  that  it  is  insufficient  evidence  of  adoption 
to  prove  mere  entry  in  books  of  Church  Charity  Foundation 
and  the  fact  of  living  with  testator,  although  his  vcill  referred 
to  child  as  his  "  adopted  daughter." 

This  act  of  1873  was  amended  by  chapter  703  of  the  Laws  of 
1887  in  one  respect.  The  10th  section,  as  it  originally  stood, 
provided  that  the  child  when  adopted  should  take  the  name  of 
the  person  adopting,  and  the  two  thenceforth  should  sustain 
towards  each  other  the  legal  relation  of  parent  and  child  and 
have  all  the  rights  and  be  subject  to  all  the  duties  of  that  rela- 
tion, excepting  the  right  of  inheritance  and  except  as  to  the 
limitations  over  the  real  and  personal  property  under  deeds, 
wills;  devises  and  trusts.  The  amendment  of  1887  changed  the 
phrase,  "excepting  the  right  of  inheritance,"  so  as  to  make  it 
read  "including  the  right  of  inheritance." 

The  important  feature  of  this  amendment  was  that  the  capac- 
ity of  inheritance  denied  in  the  first  act  is  granted  in  the  sec- 
ond.    Bodin  v.  Bodin,  17  Misc.  35,  38.     This  provision  giving 
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the  right  to  inheritance  could  have  no  retroactive  effect,  that  is 
so  as  to  apply  to  adopted  children  whose  parents  died  before 
the  act  went  into  effect.  See  Dodin  v.  Dodin,  16  A  pp.  Div. 
42,  44,  citing  Ely  v.  Eolton,  15  N.  Y.  595  ;  Matter  of  Miller, 
110  N.  Y.  216.  But  if  the  death  occurred  subsequent  to  the 
passage  of  the  act,  the  right  of  inheritance  being  a  right  which 
accrues  onlj''  at  the  death  of  the  intestate,  the  provisions  of  the 
act  would  apply.  Id.,  at  page  45.  This  amendment  of  1887 
was  in  effect  a  modification  of  the  statute  of  descents,  giving 
to  the  word  children  as  used  in  that  statute  a  meaning  which 
includes  adopted  as  well  as  children  of  the  blood  of  the  de- 
ceased. But  it  must  be  noted  that  to  confer  the  capacity  of 
inheritance  is  a  prerogative  of  the  legislature  {Dodin  v.  Dodin, 
17  Misc.  35,  39) ;  the  adopting  parent  has  nothing  whatsoever 
to  do  with  it.  Nevertheless,  if  a  contract  of  adoption  is  made 
whereby  the  child  is  promised  property  rights,  or  rights  of  in- 
heritance, the  rights  of  the  child  so  adopted,  irrespective  of  the 
statute  and  even  in  spite  of  the  fact  that  the  contract  of  adop- 
tion may  not  have  been  in  conformity  with  the  statute,  are  en- 
forceable under  the  contract,  the  child  has  a  right  to  a  specific 
performance  of  the  agreement.  See  Oodine  v.  Kidd,  64  Hun, 
585.  In  this  case  an  infant  was  held  entitled  to  interpose  a  de- 
fense in  an  action  of  partition  in  efl'eot  demanding  the  specific 
performance  of  an  agreement  by  the  adopting  parents  that  she 
should  be  made  their  heir  as  to  all  property  they  might  have 
at  their  decease.  And  it  has  also  been  held  that  a  parol  agree- 
ment, that  a  child  should  have  at  the  adopting  pai'ent's  death 
all  his  propert}'  subject  to  the  interest  of  the  widow  upon  con- 
sideration of  the  adoption  of  the  plaintiff,  and  her  living  with 
him  as  his  daughter,  was  a  valid  agreement  and  imposed  a 
trust  upon  such  property,  binding  upon  the  heirs,  devisees  and 
even  upon  purchasers  with  notice,  which  is  enforceable  in  a 
court  of  equity.  Heath  v.  Heath,  18  Misc.  521,  522,  citing 
Gall  V.  Gall,  64  Hun,  601 ;  19  Abb.  IST.  C.  19,  and  note;  Go- 
dine  v.  Kidd,  64  Hun,  585  ;  Sherman  v.  Scott,  27  id.  331 ;  Par- 
sell  V.  Strylcer,  41  N.  Y.  480 ;  Scott  v.  Missionary  Society,  41 
N.  J.  Eq.  115  ;  Boehl  v.  Haumesser,  114  Ind.  311 ;  Sharkey  v. 
McDermott,  91  Mo.  647. 

But  since  the  adoption  of  children  is  wholly  regulated  by 
statute  and  the  right  of  inheritance  depends  upon  the  regular- 
ity of  the  proceedings  in  compliance  with  the  statute,  it  is  man- 
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ifest  that  where  a  child  stands  upon  the  rights  of  an  adopted 
child  compliance  with  the  statute  must  be  affirmatively  shown 
if  controverted.  And  it  has  been  held  error  for  a  court  to  allow 
a  plaintiff  claiming  to  be  adopted  to  amend  his  complaint  and 
set  up  an  agreement  to  adopt.  Carroll  v.  Collins,  6  App.  Div. 
106.     This  would  entirely  change  the  cause  of  action. 

The  operation  of  the  present  act,  chapter  272  of  the  Laws  of 
1896,  art.  6,  is  expressly  limited  by  section  60,  as  follows : 

Proof  of  the  lawful  adoption  of  a  minor  heretofore  made  may 
be  received  in  evidence,  and  any  such  adoption  shall  not  be 
abrogated  by  the  enactment  of  this  chapter  and  shall  have  the 
effect  of  an  adoption  hereunder.  Nothing  in  this  article  in  re- 
gard to  an  adopted  child  inheriting  from  the  foster  parent,  ap- 
plies to  any  will,  devise  or  trust  made  or  created  before  June  25, 
1873,  or  alters,  changes  or  interferes  with  such  will,  devise  or 
trust,  and  as  to  any  such  will,  devise  or  trust,  a  child  adopted 
before  that  date  is  not  an  heir  so  as  to  alter  estates  or  trusts, 
or  devises  in  wills  so  made  or  created. 

§  2.  Definition. — "  Adoption  is  the  legal  act  whereby  an 
adult  takes  a  minor  into  the  relation  of  child,  and  thereby  ac- 
quires the  right  and  incures  the  responsibilities  of  parent,  in 
respect  to  such  minor."    Laws  of  1896,  chapter  272,  section  60. 

Voluntary  adoption  is  any  other  than  that  of  an  indigent 
child  or  one  who  is  a  public  charge  from  an  orphan  asylum  or 
charitable  institution.     Ihid. 

The  person  adopting  is  designated  the  foster  parent.     Ihid. 

The  persons  designated  by  the  act  as  capable  of  exercising 
the  right  of  adoption  thereunder,  that  is  of  becoming  foster 
parents,  are 

(a)  an  adult  unmarried  person, 

(5)  an  adult  husband, 

(c)  an  adult  wife,  or 

{d)  an  adult  husband  and  wife. 

§  3.  Consents. — Prior  to  the  proceeding  for  adoption  certain 
consents  are  required.  This  is  covered  by  section  61  of  the 
Domestic  Eolations  Law.     Laws  of  1896,  chap.  272. 

Consent  to  adoption  is  necessary  as  follows : 

1.  Of  the  minor,  if  over  twelve  years  of  age. 

2.  Of  the  foster  parent's  husband  or  wife,  unless  lawfully 
separated,  or  unless  they  jointly  adopt  such  minor. 

3.  Of  the  parents  or  surviving  parent  of  a  legitimate  child, 
and  of  the  mother  of  an  illegitimate  child. 
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4.  Of  a  person  of  full  age  having  lawful  custody  of  the 
child,  if  any  such  person  can  be  found.  This  is  required  when 
the  father  or  mother  is  not  living,  or  .if  living  is  under  one  of 
the  conditions  warranting  a  dispensing  with  her  or  his  consent. 

The  statute  dispenses  with  the  consent  of 

{a)  a  parent  who  has  abandoned  the  child  (as  to  what  will 
constitate  abandonment,  see  Matter  of  Larson,  31  Hun,  539, 
96  N.  Y.  381), 

(6)  a  parent  who  is  deprived  of  civil  rights, 

(c)  a  parent  divorced  for  his  or  her  adultery  or  cruelty, 

{cl)  a  parent  adjudged  to  be  insane, 

{e)  a  parent  adjudged  to  be  an  habitual  drunkard, 

(/)  a  parent  judicially  deprived  of  the  custody  of  the  child 
for  cruelty  or  neglect. 

§  4.  Proceedings  before  the  Surrogate. — Where  the  adop- 
tion is  sought  to  be  had  in  the  Surrogate's  Court  (note  the 
County  Court  has  also  equal  jurisdiction)  the  foster  parent  or 
parents  must  attend  in  person  before  the  Surrogate  of  the 
county  in  which  they  or  either  of  them  reside;  with  them  must 
appear  the  minor,  and  also  every  person  whose  consent  is  re- 
quired to  be  had.  Exception,  in  the  latter  regard,  as  to  the 
appearance,  is  made  in  the  case  of  a  parent,  person  or  institu- 
tion having  the  legal  custody  of  the  minor  who  resides  in  some 
other  State  or  county.  Provision  is  made  (section  62  of  Do- 
mestic Relations  Law)  that  the  written  acknowledged  consent 
of  such  parent,  person,  or  officer  of  the  institution  (certified  as 
conveyences  are  required  to  be  certified  to  entitle  them  to  rec- 
ord in  a  county  of  this  State),  is  deemed  equivalent  to  personal 
appearance.  But  where  an  appearance  is  made,  ali  instrument 
must  be  presented  to  the  Surrogate  "  containing  substan- 
tially the  consents  required."  Section  62,  id.  It  must  also 
contain  an  agreement  executed  by  the  foster  parent  or  parents 
to  the  effect  that  he,  or  she,  or  they,  will  adopt  the  minor,  and 
treat  such  minor  as  his,  her,  or  their  own  lawful  child.  This 
instrument  must  be  accompanied  by  a  statement  of  the  age  of 
the  child,  "  as  nearly  as  the  same  can  be  ascertained." 

Then  the  instrument  must  be  signed  by  the  foster  parent,  or 
parents,  and  every  person  whose  consent  is  required,  except  as 
above  excepted.  "  When  a  parent  or  person  or  institution  hav- 
ing the  legal  custody  of  the  minor  resides  in  some  other  cotm- 
try,  State,  or  county,  his  or  their  written  acknowledged  consent, 
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or  the  written  acknowledged  consent  of  the  officers  of  such 
institution,  certified  as  conveyances  are  required  to  be  certified 
to  entitle  tliem  to  record  in  a  county  in  this  State,  is  equiva- 
lent to  his  or  their  appearance  and  execution  of  such  instru- 
ment." §  62,  Dom.  Eel.  Law.  The  Surrogate  is  then  required 
to  take  their  several  acknowledgments  to  the  instrument.  In 
Von  Beck  v.  Thomson,  44  App.  Div.  373,  378,  where  the  prac- 
tice is  thoroughly  described  it  was  held  that  actual  acknowledg- 
ment before  the  judge  making  the  order  was  not  material 
where  his  order  recited  the  execution  of  the  instrument. 

§  5.  The  order. — Thereupon  the  Surrogate  if  satisfied  that 
the  moral  and  temporal  imterests  of  the  child  will  he  promoted 
thereby,  must  make  an  order  of  adoption.  In  order  so  to  sat- 
isfy himself,  the  Surrogate  will  usually  interrogate  those  ap- 
pearing before  him,  and  ascertain  : 

{a)  the  circumstances  of  the  minor, 

(J)  the  attitude  and  circumstances  of  his  parents,  if  any ; 

(c)  the  character  and  ability  of  the  foster  parent  or  parents. 

He  should  have  an  intelligent  understanding  of  the  situation, 
for  as  there  is  no  provision  for  any  special  guardian  to  protect 
the  minor's  rights,  the  Surrogate  is  charged  particularly  with 
the  responsibility  of  seeing  to  it  that  the  contemplated  adoption 
will  promote  the  moral  and  temporal  interests  of  the  child. 

The  present  act  omits  the  words  in  section  63  with  which 
the  corresponding  section  (section  9,  chapter  830,  Laws  of 
1873)  began,  "  The  judge  shall  examine  all  persons  coming  be- 
fore him  pursuant  to  the  last  section,  each  separately,  and,  if 
satisfied,"  etc. 

This  was  doubtless  omitted  merely  as  superfluous.  The  Sur- 
rogate is  bound,  by  the  very  nature  of  his  jurisdiction  over  in- 
fants, to  make  such  examination  as  will  suffice  to  satisfy  him. 

§  6.  Contents  of  the  order — The  order  in  form  allows  and 
confirms  the  adoption.  It  must,  where  the  minor  is  an  or- 
phan, and  no  person  can  be  found  having  lawful  custody  of  it, 
recite  this  fact.  Section  61,  id.  It  must  also  recite  the  rea- 
sons for  the  order,  that  is,  the  reasons  which  satisfy  the  Surro- 
gate that  the  moral  and  temporal  interests  of  the  child  will  be 
promoted  by  the  adoption.  Section  63.  Immaterial  facts 
need  not  be  recited.  Thus  the  fact  that  the  child  adopted  is 
an  illegitimate  child,  should  such  fact  develop  on  the  examina- 
tion, need  not  appear  on  the  face  of  the  order  of  adoption.    It 
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is  quite  immaterial  what  its  previous  condition  or  relations 
were,  "if  the  Surrogate  is  satisfied"  as  to  the  adoption.  See 
Matter  of  Gregory^  13  Misc.  363,  Arnold,  Surrogate. 

The  directing  clause  directs  that  the  minor  shall  thenceforth 
be  regarded  and  treated  in  all  respects  as  the  child  of  the  foster 
parent  or  parents. 

When  signed,  the  order  with  the  instrument,  as  well  as  the 
acknowledged  consents  of  non-resident  parties  whose  consent 
is  necessai-y,  where  such  has  been  required  under  section  62, 
must  be  filed  and  recorded  in  the  county  clerk's  office. 

The  following  precedents  are  suggested. 


Memorandnm  of 
agreement. 


Note.  If  the 
child  has  no  father 
or  mother  liviDg 
and  no  person  can 
be  found  who  has 
the  lawful  c  u  s- 
tody  of  the  child, 
it  would  seem 
that  the  agree- 
ment should  be 
made  with  the 
child  itself  as  the 
party  of  the  sec- 
ond part. 


ion'^ 

3.      ) 


Surrogate's  Court, 
County  of 

In  the  Matter  of  the  Adoption ' 
of  a  minor,  by 

and  foster  parents. 

Agreement  made  the  day  of  by  and 

between  residing  at  (and  re- 

siding at  )  of  the  one  part,  hereinafter 

called  the  foster  parents,  and  (here  specify 

the  parents  of  the  child  if  legitimate,  or  the 
mother  of  the  child  if  illegitimate,  unless  the  con- 
sent be  unnecessary  under  the  exceptions  specified 
in  section  3  above)  (or,  if  tlie  child  has  no  father 
or  mother  living  or  whose  consent  is  necessary 
then  insert  the  name  of  a  person  of  full  age  hav- 
ing lawful  custody  of  the  child) .     Note. 

Whereas  the  said  foster  parents  are  desirous 
of  adopting,  pursuant  to  the  provisions  of  the 
Domestic  Relations  Law,  a  (fe)  male  child  of  the 
age  of  years,  and  to  treat  such  child  as  (his, 
her  or)  their  own  lawful  child,  and  to  extend  to 
such  child  all  the  benefits,  privileges  and  rights 
contemplated  by  such  statute. 

Whereas  said  parties  of  the  second  part  ap- 
prove of  and  consent  to  said  contemplated  adop- 
tion of  said  minor : 

Now,  in  consideration  of  the  premises,  the  said 
parties  hereby  mutually  covenant,  agree  and  con- 
sent as  follows ;  that  is  to  say : 

First.  The  said  foster  parents  hereby  cove- 
nant and  agree  and  each  of  them  for  himself  and 
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N'ote.  Note  the 
provisions  of  sec- 
tion 62  as  to  the 
written  consent 
of  iiarent,  person 
or  institution  hav- 
ing legal  custody 
of  the  minor  when 
non-resident  or 
located  in  some 
other  state  or 
county.  C;ire 
should  be  taken  as 
to  county  clerk's 
certificate  and  all 
the  formalities  re- 
quired in  the  cer- 
tllioation  of  con- 
veyances. 


herself  hereby  covenants  and  agrees  to  adopt 
and  treat  the  said  uiiuor  as  his,  her,  or  their, 

own  lawful  child,  hereby'  extending  and  assuring 
to  such  minor  all  rights,  benefits  and  privileges 
incident  to  such  relation  ;  and  hereby  severally 
assume  and  engage  to  fulfill  all  the  responsibili- 
ties and  duties  of  parents  iu  respect  to  such 
minor. 

Second.  And  the  said  parties  of  the  second 
part  hereby  consent  (and  each  of  them  for  him- 
self and  herself  hereby  consents)  to  such  adop- 
tion, and  covenants  and  agrees  to  acquiesce 
therein  and  to  refrain  from  doing  or  causing  to 
be  done  any  act  or  thing  whatsoever  inconsistent 
or  in  any  way  interfering  with  the  rights,  privi- 
leges or  duties  of  such  child  when  adopted. 

In  Witness  Whereof  the  parties  hereto  have 
severally  set  their  hands  and  seals  the  day  and 
year  first  above  written. 

In  presence  of 

Surrogate. 
Signatures,  e.  g. 

John  Smith  (foster  parent). 

Julia  Ann  Smith  (foster  parent). 

Charles  Peters  (Smith)  (the  adopted  minor  in 
case  he  is  over  twelve  years  of  age) . 

or  David  Peters  and  Maria  Peters  (parents). . 

Timothy  Wells  (person  having  lawful  custody 
of  child).     Note. 

(Acknowledgment  by  all  before  Surrogate.) 


Statement  as 
to  agre  of  minor 
child  under  sec- 
tion 62,  Domestic 
Relations  Law. 


Surrogate's  Court, 
County  of 

Title.      I 

State  of  New  York,  ) 
County  of  j 

being  duly  sworn  deposes  and  says : 

That  he   is  well  acquainted  with  the   minor 

child  above  named  (state  relationship  of  affiant 

if  any  to  said  minor)  ;  and  deponent  further  says 


•  ss. 
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Note.  The  Sur- 
rogate may  sup- 
plement this  affi- 
davit by  further 
examination  upon 
the  liearing  be- 
fore hiui,  particu- 
larly if  the  age  of 
tlie  infant  approx- 
imates twelve 
years,  in  order 
to  'determine 
whether  or  not 
the  consent  of  the 
child  to  the  adop- 
tion   is  necessary. 


on  information  and  belief  that  said  child  was 
born  on  about  the  day  of  18       and  is 

now  3'ears  of  age  ;  or  say  : 

And  deponent  further  says  :  That  he  has  made 
diligent  inquiry  to  ascertain  the  age  of  said 
minor  child  and  as  nearly  as  the  same  can  be 
ascertained  such  age  is  years  and  months. 
(Here  state  source  of  deponent's  information  and 
belief,  such  as  inquiry  from  the  mother  if  any, 
or  from  relatives.) 
Sworn  to  before  me,  this ) 
day  of  18       > 

{Note.) 


Order  a  n  d  e  r 
section  63  of 
Domestic  Rela- 
tions Law. 


Note.  If  the 
child  has  no  father 
or  mother  living 
and  no  person  can 
be  found  who  has 
the  lawful  custody 
of  the  child  re- 
cite tliis  fact  in 
the  order. 


Surrogate's  Court, 
County  of 

In  the  Matter  of  the  Adoption  ) 

of  a  minor,  by  >■ 

and  Foster  Parents.  ) 

and  the  foster  parents  above 

named  having  personally  appeared  before  me 
and  been  examined  in  pursuance  to  the  provi- 
sions of  an  act  relating  to  the  domestic  relations 
constituting  chapter  48  of  the  General  Laws, 
and  having  presented  to  me  an  instrument  con- 
taining substantially  the  consents  required  by  said 
act,  an  agreement  on  the  part  of  the  foster  par- 
ent (or  parents)  to  adopt  and  treat  said  minor 
as  (his,  her  or)  their  own  chUd,  together  with 
the  statement  of  the  age  of  such  child  as  nearly 
as  the  same  can  be  ascertained ;  and  said  instru- 
ment having  been  signed  by  said  foster  parents 
and  by  each  person  whose  consent  is  necessary 
to  the  adoption,  and  severally  acknowledged  by 
said  persons  before  me  (note)  (excepting  the  con- 
sent of  the  person  having  legal  custody  of  said 
minor  residing  at  Philadelphia  in  the  State  of 
Pennsylvania,  which  consent  was  presented  to 
me  in  writing,  duly  acknowledged  and  certified 
as  conveyances  are  required  to  be  certified  to  en- 
title them  to  record  in  any  county  of  this  State)  ; 

And  it  appearing  to  my  satisfaction  from  the 
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examination  had  by  me  into  the  premises,  that 
the  moral  and  temporal  interests  of  the  child 
will  be  promoted  thereby,  because  of  the  follow- 
ing reasons :  (here  recite  the  reasons,  as  for  ex- 
ample, that  the  child  is  a  foundling  and  likely 
to  become  otherwise  a  charge  upon  the  county, 
or  that  the  parents  have  abandoned  the  child,  or 
have  been  judicially  deprived  of  the  child  on  ac- 
count of  cruelty  or  neglect,  or  that  the  parents 
are  indigent  and  unable  to  care  for  the  child,  or 
any  other  sufficient  reason) ,  it  is 

Ordered  and  Adjudged  that  said  adoption  of 
said  by  and  the  said  foster  par- 

ents, be  and  the  same  is  hereby  in  all  respects 
allowed  and  confirmed,  and  it  is  hereby 

Further  Ordered  and  Directed  that  said  minor 
shall  hereafter  be  regarded  and  treated  in  all  re- 
spects as  the  child  of  said  and  foster 
parents,  with  all  the  rights  and  privileges  con- 
ferred by  law. 

Surrogate. 

This  order  with  the  instrument  and  consent  must  be  filed 
and  recorded  in  the  office  of  the  county  clerk. 

§  7.  Adoption  a  statutory  proceeding. — Care  must  be  taken 
to  follow  the  statute  exactly.  From  and  after  the  1st  of  October, 
1896,  when  the  Domestic  Kelations  Law  went  into  effect,  no 
child  could  or  can  be  adopted  "except  in  pursuance  thereof." 
Section  60.  There  is  absolutely  no  method  of  adoption,  now  in 
this  State,  other  than  by  statute,  whereby  a  right  of  inherit- 
ance may  be  established.     Carr'oll  v.  Collins,  6  App.  Div.  106. 

The  prior  act  governing  adoptions  (chapter  830,  Laws  of 
1873)  legalized  all  adoptions  theretofore  made  pursuant  to  any 
method  practiced  in  the  State.  See  Hill  v.  Nye,  17  Hun,  457 ; 
Simmons  v.  Burj^ell,  8  Misc.  388  (exhaustive  discussion  of  prior 
practice  as  to  adoption);  Dodin  v.  Dodin,  17  Misc.  35,  af- 
firmed 16  App.  Div.  42. 

§  8.  Effect  of  adoption — As  to  the  effect  on  rights  of  both 
the  foster  parent  and  the  adopted  child,  the  statute  provides 
by  section  64 : 

Effect  of  adoption. 

Thereafter  the  ^parents  of  a  minor  are  relieved  from  all 
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parental  duties  toward,  and  of  all  responsibility  for,  and  have 
no  rights  over  such  chUd,  or  to  his  property  by  descent  or 
succession. 

Where  a  parent  who  has  procured  a  divorce,  or  a  surviv- 
ing parent,  having  lawful  custody  of  a  child,  lawfully  marries 
again,  or  where  an  adult  unmarried  person  who  has  become  a 
foster  parent  and  has  lawful  custody  of  a  child,  marries,  and 
such  parent  or  foster  parent  consents  that  the  person  who 
thus  becomes  the  stepfather  or  the  stepmother  of  such  child, 
may  adopt  such  child,  such  parent  or  such  foster  parent,  so  con- 
senting, shall  not  thereby  be  relieved  of  any  of  his  or  her  pa- 
rental duties  toward,  or  be  deprived  of  any  of  his  or  her  rights 
over  said  child,  or  to  his  property  by  descent  or  succession. 

The  child  takes  the  name  of  the  foster  parent.  His  rir/hts 
of  inheritance  and  succession  from  his  natural  parent  remain 
unaffected  by  such  adoption. 

The  foster  parent  or  parents  and  the  minor  sustain  toward 
each  other  the  legal  relation  of  parent  and  child  and  have  all 
the  rights,  and  are  subject  to  all  the  duties  of  that  relation, 
including  the  right  of  inheritance  from  each  other,  except  as 
the  same  is  affected  by  the  provisions  in  this  section  in  rela- 
tion to  adoption  by  a  stepfather  or  stepmother,  and  such  right 
of  inheritance  extends  to  the  heirs  and  next  of  kin  of  the 
minor,  and  such  heirs  and  next  or  kin  shaU  be  the  same  as  if 
he  were  the  legitimate  child  of  the  person  adopting,  but  as 
respects  the  passing  and  limitation  over  of  real  or  personal 
property  dependent  under  the  provisions  of  any  instrument 
on  the  foster  parent  dying  without  heirs,  the  minor  is  not 
deemed  the  chOd  of  the  foster  parent  so  as  to  defeat  the  rights 
of  remaindermen. 

See  note  following  Godine  v.  Kidd,  29  Abb.  N.  C.  37,  at 
p.  49  {S.  G.,  64  Hun,  585),  on  the  effect  of  adoption  of  children 
on  law  of  succession. 

The  act  of  1896,  as  the  act  of  1873,  only  applies  to  adoption 
made  after  its  passage.     See  §  60  ;  Eill  v.  JVye,  17  Hun,  457. 

The  child  may  enforce  an  agreement,  made  at  the  time  of 
adoption,  by  the  parent  to  make  it  his  sole  heir.  Braniing- 
ham  v.  Huff,  43  App.  Div.  414.  And  though  the  agreement 
of  adoption  contains  no  recital  thereof  it  may  be  proved  by 
parol.  Ibid.  See  also  Winne  v.  Winne,  166  N.  Y.  263.  So 
a  parol  agreement  to  support,  educate  and.  maintain  a  child 
and  give  it  a  natural  child's  share  in  the  adopted  parent's 
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estate  will  be  specifically  enforced  where  there  is  performance 
sufficient  to  take  it  out  of  the  Statute  of  Frauds.  Healy  v. 
Healy,  55  App.  Div.  315. 

An  adopted  child  shares  with  the  natural  children  in  the 
proceeds  of  a  policy  of  insurance  on  the  father's  life  payable 
to  the  wife  or  her  children,  if  the  wife  die  before  the  husband. 
This  right  is  not  affected  by  the  fact  that  the  policy  had  been 
issued  before  the  child,  was  adopted.  Von  Beck  v.  Thomson, 
44  App.  Div.  373. 

An  adopted  child  has  the  same  privileges  under  the  Collat- 
eral Inheritance  Tax  as  the  lawful  progeny  of  the  testator. 
This  has  been  held  even  in  the  case  of  a  child  adopted  under 
the  laws  of  another  State.  Matter  of  Butler,  58  Hun,  400.  In 
this  case  however  it  appeared  that  the  adoption  proceedings  in 
the  adjoining  State,  Massachusetts,  were  substantially  "in 
conformity  with  "  the  proceedings  required  by  the  law  of  this 
State  ;  moreover,  the  decedent  stood  in  the  mutually  acknowl- 
edged relation  of  a  parent  to  the  adopted  child  for  over  eleven 
years  prior  to  his  death. 

The  Collateral  Inheritance  Tax  Law  (ch.  483  of  the  Laws  of 
1885,  amended  by  ch.  713  of  the  Laws  of  1887,  ch.  479  of  the 
Laws  of  1889,  ch.  553  of  the  Laws  of  1890,  ch.  215  of  the  Laws 
of  1891  and  ch.  167,  168,  169  of  the  Laws  of  1892),  contains 
the  provision  grouping  with  father,  mother,  husband,  wife,  child, 
brother,  sister,  etc.,  "  any  child  or  children  adopted  as  such  in 
conformity  with  the  laws  of  the  State  of  New  York,  or  any  per- 
son to  whom  the  decedent  for  not  less  than  ten  years  prior  to 
death,  stood  in  the  mutually  acknowledged  relation  of  a  parent." 
The  Surrogate  has  power  to  pass  upon  the  question  whether  a 
person  claiming  exemption  under  this  part  of  the  statute  sus- 
tains the  relation  of  an  adopted  child.  See  Matter  of  Comins, 
9  App.  Div.  492,  holding  that  a  Surrogate  on  a  proceeding  to 
compel  the  filing  of  an  inventory,  may  investigate  whether  the 
petitioners  claim  to  be  an  adopted  daughter  is  true.  What 
facts  will  constitute  sufficient  proof  that  the  decedent  stood  in 
the  mutually  acknowledged  relation  of  a  parent  to  the  person 
interested,  depends  upon  reasonable  rules.  Thus  in  a  carefully 
reasoned  case  by  the  Surrogate  of  Madison  County  {Spencer'' s 
Estate,  4  N.  Y.  Supp.  395),  it  was  held  that  the  legatee  was  en- 
titled to  exemption  where  it  appeared  that  she  had  lived  with 
the  testatrix,  her  aunt,  for  nearly  twenty-eight  years ;  that  she 
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had  sastained  to  her  a  filial  relation,  "  heeding  and  respect- 
ing her  aunt's  desires,  confiding  in  her  judgment,  shaping  her 
life  and  character  under  her  control  and  influence,  doing  ail 
that  a  child  could  have  done  for  her  comfort  and  happiness.'"  In 
this  case  it  was  shown  that  the  legatee  had  uniforralj?  addressed 
the  decedent  as  "  Auntie,"  and  never  as  "  Mother,''  nor  was  she 
ever  called  "  Daughter,"  but  it  also  appeared  that  her  father  was 
living  and  that  she  had  "  sacrificed  her  home  with  her  father  in 
order  to  cheer  the  home  of  her  aunt."  The  learned  Surrogate 
says,  in  his  opinion  at  page  396,  "  the  word  home  implies, '  the 
existence  of  parental  relations,'  and  we  cannot  doubt  (they) 
understood  that  in  this  exchange  of  homes,  parental  relations 
were  to  exist  between  them.  That  parental  anxiety  and  solici- 
tude would  ever  after  be  the  duty  of  the  aged  (aunt)  while 
she  lived."  The  fact  was  also  held  to  be  material,  that  at  no 
time  had  there  been  any  suggestion  or  claim  between  the  dece- 
dent and  the  legatee  as  to  payment  for  her  services.  This 
case  further  substantially  held  that  for  the  purpose  of  the  Col- 
lateral Inheritance  Tax  there  is  a  distinction  between  child  and 
children,  adopted  as  such  in  conformity  with  the  laws  of  the 
State  of  ]S"ew  York  and  a  person  to  whom  the  decedent  stood  in 
the  mutually  acknowledged  relation  of  a  parent ;  as  to  the  latter 
it  was  held  that  such  acknowledgment  may  be  established  by 
any  mode  of  proof  which  would  satisfy  the  court,  i.  e.,  by  an 
agreement  in  writing,  or  any  verbal  declarations,  or  statements 
in  public,  or  to  each  other,  or  by  evidence  of  life,  acts  and  con- 
duct of  the  parties.  See  also  Matter  of  Butler,  58  Hun,  400. 
§  9.  Adoption  from  charitable  institutions. — Where  an  or- 
phan asylum  or  charitable  institution  is  authorized  by  law  to 
place  children  for  adoption,  the  adoption  of  every  such  child 
shall,  when  practicable,  be  given  to  persons  of  the  same  re- 
ligious faith  as  the  parents  of  such  child.  The  adoption  shall 
be  effected  by  the  execution  of  an  instrument  containing  sub- 
stantially the  same  provisions  as  the  instrument  provided  in 
this  article  for  voluntary  adoption,  signed  and  sealed  in  the 
corporate  name  of  such  corporation  by  the  oificer  or  officers  au- 
thorized by  the  directors  thereof  to  sign  the  corporate  name  to 
such  instruments,  and  signed  by  the  foster  parents  or  parent  and 
each  person  whose  consen  t  is  necessary  to  the  adoption ;  and  may 
be  signed  by  the  child,  if  over  twelve  years  of  age,  all  of  whom 
shall  appear  before  the  {county  judge  or)  Surrogate  of  the 
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county  where  such  foster  parents  reside  and  be  examined,  ex- 
cept that  such  officers  need  not  appear;  and  such  (Judge  or) 
Surrogate  may  thereupon  make  the  order  of  adoption  provided 
by  this  article.  Such  instrument  and  order  shall  be  filed  and 
recorded  in  the  office  of  the  county  clerk  of  the  county  where 
the  foster  parent  resides  and  the  adoption  shall  take  effect 
from  the  time  of  filing  and  recording.  Laws  of  1896,  chapter 
272,  section  65. 

The  language  of  the  statute  seems  to  intimate  by  the  words, 
"county  judge  or  Surrogate  of  the  county  where  such  foster 
parent  resides,"  that  the  intent  of  the  statute  is  at  least  im- 
pliedly to  exclude  non-residents  of  the  State  from  those  en- 
titled to  exercise  the  act  of  adopting  under  its  provisions.  No 
such  limitation  is  imposed  by  the  words  of  section  60  which 
defines  who  are  entitled  to  adopt  a  minor  in  pursuance  of  ar- 
ticle 6. 

While  of  course  if  the  intent  of  the  act  was  clear  a  reason 
■for  the  act  might  be  found  in  the  advantages  to  be  gained 
frofh  the  permanent  supervision  by  the  Surrogate  having  ju- 
risdiction over  the  first  proceedings,  over  the  future  interests 
of  the  child  adopted,  yet  this  is  not  a  sufficient  reason  on  which 
to  base  the  assertion  of  a  rule  Avhich  might  work  a  good  deal 
of  hardship.  The  word  "  residence  "  has  been  variously  inter- 
preted according  to  the  circumstances  of  particular  cases.  See 
Cinn.,  H.  &  D.  R.  R.  v.  Ims,  20  N.  Y.  St.  Kep.  67.  See 
definitions  in  opinion. 

Anderson's  Dictionary  of  Law  says :  "  Reside  ....  may  im- 
port temporary  sojourn  or  permanent  domicil."  It  has  been  held 
in  some  connections  that  there  must  be  a  settled  fixed  abode 
and  intention  to  remain  permanently  at  least  for  a  time  for 
business  or  other  purposes.  Matter  of  Austin,  13  App.  Div. 
247,  249,  citing  J^'rost  v.  Brisbin,  19  Wend.  11 ;  Matter  of 
Thompson,  1  Wend.  45  ;  Barrtlett  v.  Mayor,  5  Sandf.  44 ;  Doug- 
las V.  Mayor,  2  Duer,  110. 

The  word  "  permanently  "  in  such  a  connection  is  used  as 
the  converse  of  transient.  "  It  expresses  the  idea  of  an  abode, 
which  may  be  temporary,  but  is  not  transient ;  that  is,  an  abode 
where  one  settles  down  with  somebusinessor  other  object  which 
requires  it,  and  with  the  intention  of  remaining  steadily  in  the 
place  until  the  object  is  accompUshedP     Ibid.,  at  page  249. 

For  the  purpose,  therefore,  of  this  act,  non-resident  parents 
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{ill  prospectu)  can  acquire  a  residence  temporary,  but  not  tran- 
sient with  the  object  of  accomplishing  the  voluntary  adoption 
of  an  infant  within  the  State  of  New  York,  and  an  adoption  had 
under  the  act  whereby  such  non-residents  become  foster  parents 
would  undoubtedly  be  sustained  provided  the  circumstances 
were  such  that  the  Surrogate  is  satisfied  that  the  interests  of  the 
child  will  be  furthered  by  the  adoption.  There  seems  to  be  no 
case  bearing  directly  on  this  point  in  the  New  York  Eeports. 
There  is  a  Pennsylvania  case  {Sankey's  Case,  i  County  Court 
Reports,  624),  where  an  order  of  adoption  was  made  on  petition 
of  one  alleging  that  he  was  a  resident  of  San  Francisco,  Cali- 
fornia, but  temporarily  resident  in  Williamsport,  Pennsylvania, 
and  that  as  such  latter  resident  he  was  desirous  of  adopting,  etc. 
An  adoption  having  been  had  in  compliance  with  the  statute 
in  other  regards,  a  motion  was  subsequently  made  that  the 
decree  be  vacated,  on  the  ground  that  the  petitioner  was  not 
properly  a  resident  of  the  county  in  which  the  decree  was  made. 
The  court  denied  the  application  and  held  distinctly,  that  the 
statute  contemplated  a  temporary  as  well  as  a  permanent  resi- 
dence ;  that  it  did  not  require  a  residence  for  anj"-  specific  time 
nor  a  residence  amounting  to  citizenship.  This  decision  was 
affirmed  by  the  Supreme  Court  in  Matter  of  Wolf's  Appeal,  23 
W".  N.  C.  93.  The  reasoning  of  this  decision  appears  sound, 
and  it  would  seem  that  in  such  a  case  in  our  courts,  it  would 
merely  be  incumbent  upon  the  Surrogate  to  inquire  more  nar- 
rowly into  the  facts  required  to  satisfy  him  under  section  63, 
that  the  moral  and  temporal  interests  of  the  child  will  be  pro- 
moted by  such  adoption. 

Naturall}^  in  such  a  case  the  practitioner  will  be  careful  to  in- 
quire into  the  laws  of  the  State  of  the  permanent  residence  of 
the  foster  parents,  so  that  the  necessary  confirmatory  proceed- 
ings may  be  there  taken  to  secure  to  the  child  its  rights  of  in- 
heritance in  that  State. 

By  chapter  264  of  the  Laws  of  1898  (volume  1,  page  780), 
the  legislature  by  an  act  entitled  "  An  act  to  prevent  Evils  and 
Abuses  in  connection  with  the  placing  out  of  Children,"  pro- 
vided that  destitute  children  (i.  e.,  an  orphan,  abandoned,  or 
destitute  minor,  under  the  age  of  sixteen  years,  who  is  an  in- 
mate of  a  public  or  private  charitable  institution,  or  is  main- 
tained by  or  dependent  upon  public  or  organized  charity),  should 
not  be  placed  out  by  any  person  or  corporation  other  than  a 
60 


946  surrogates'  cotjets. 

charitable  or  benevolent  institution,  society  or  association,  or 
society  for  the  prevention  of  cruelty  to  children  duly  incorpo- 
Pcited  under  the  laws  of  the  State,  or  by  a  local  officer  cljarged 
with  the  relief  of  the  poor  and  placing  out  in  the  manner  now 
provided  by  law,  unless  such  person  or  corporation  should  le 
duly  licensed  under  this  act  to  place  out  destitute  children. 

The  term  "  place  out "  is  defined  as  meaning  the  "  placing  of 
a  destitute  child  in  a  family  other  than  that  of  a  relative  within 
the  second  degree  for  the  purpose  of  providing  a  home  for  such 
child."  The  following  limitation  is  contained  in  section  2  of 
the  Act :  "  Nor  shall  any  local  officer  charged  with  the  relief 
of  the  poor,  directly,  or  indirectly,  place  out  any  child  or  chil- 
dren into  a  family  not  residing  within  the  State."  So  far,  there- 
fore, as  such  local  officers  are  concerned,  they  are  restricted  to 
dealings  with  resident  families.  In  view  of  the  obvious  pur- 
poses of  the  act,  which  is  evidenced  in  section  6  relating  to 
visitation  of  children  so  placed  out  by  State  Board  of  Charities, 
it  is  doubtful  whether  the  rules  above  discussed  relating  to 
persons  acquiring  a  temporary  residence  here  for  the  purpose 
of  securing  such  an  adoption,  would  be  held  applicable  when 
children  are  "  placed  out."  Chap.  264,  L.  1898,  however,  does 
not  even  purport  to  relate  to  adoption,  under  the  Domestic 
Relations  Law. 

§  10.  Abrogation  of  Toluntary  adoption. — A  minor  may  be 
deprived  of  the  rights  of  a  voluntary  adoption  by  the  following 
proceedings  only: 

The  foster  parents,  the  minor  and  the  persons  whose  consent 
would  be  necessary  to  an  original  adoption,  must  appear  before 
the  county  judge  or  Surrogate  of  the  county  where  the  foster 
parent  resides,  who  shall  conduct  an  examination  as  for  an 
original  adoption.  If  he  is  satisfied  that  the  abrogation  of  the 
adoption  is  desired  by  all  parties  concerned,  and  will  be  for  the 
best  interests  of  the  minor,  the  foster  parent,  the  minor,  and 
the  persons  whose  consent  would  have  been  necessary  to  an 
original  adoption  shall  execute  an  agreement,  wherebj'  the  fos- 
ter parent  and  the  minor  agree  to  relinquish  the  relation  of 
parent  and  child  and  all  rights  acquired  by  such  adoption,  and 
the  parents  or  guardian  of  the  child  or  tlae  institution  having 
the  custody  thereof,  agree  to  reassume  such  relation.  The 
judge  or  Surrogate  shall  indorse,  upon  such  agreement,  his  con- 
sent to  the  abrogation  of  the  adoption.  The  agreement  and 
consent  shall  be  filed  and  recorded  in  the  office  of  the  county 
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clerk  of  the  county  where  the  foster  parent  resides,  and  a  copy 
thereof  filed  and  recorded  in  the  office  of  the  county  clerk  of 
the  county  where  the  parents  or  guardians  reside,  or  such  insti- 
tution is  located,  if  they  reside,  or  such  institution  is  located, 
within  this  State.  From  the  time  of  the  filing  and  recordins: 
thereof,  the  adoption  shall  be  abrogated,  and  the  child  shall 
reassume  its  original  name  and  the  parents  or  guardians  of  the 
child  shall  reassume  such  relation.  Such  child,  however,  may 
be  adopted  directly  from  such  foster  parents  by  another  person 
in  the  same  manner  as  from  parents,  and  as  if  such  foster  par- 
ents were  the  parents  of  such  child.  L.  1896,  c.  272,  section  66. 
§  11.  Application  in  behalf  of  the  child  for  the  abrogation 
of  an  adoption  from  a  charitable  institution. — A  minor  who 
shall  have  been  adopted  in  pursuance  of  this  chapter  or  of  any 
act  repealed  thereby,  from  an  orphan  asylum  or  charitable  insti- 
tution, or  any  corporation  which  shall  have  been  a  party  to  the 
agreement  by  which  the  child  was  adopted,  or  any  person  on 
the  behalf  of  such  child,  may  make  an  application  to  the  county 
judge  or  the  Surrogate's  Court  of  the  county  in  which  the  fos- 
ter parent  then  resides,  for  the  abrogation  of  such  adoption,  on 
the  ground  of  cruelty,  misusage,  refusal  of  necessary  provisions 
or  clothing,  or  inability  to  support,  maintain  or  educate  such 
child,  or  of  any  violation  of  duty  on  the  part  of  such  foster 
parent  toward  such  child  ;  which  application  shall  be  by  a  peti- 
tion setting  forth  the  grounds  thereof,  and  verified  by  the  person 
or  some  officer  of  the  corporation  making  the  same.  A  citation 
shall  thereon  be  issued  by  such  judge  or  Surrogate  in  or  out  of 
such  court,  requiring  such  foster  parent  to  show  cause  why  the 
application  should  not  be  granted.  The  provisions  of  the  Code 
of  Civil  Procedure  relating  to  the  issuing,  contents,  time  and 
manner  of  service  of  citations  issued  out  of  a  Surrogate's  Court, 
and  to  the  hearing  on  the  return  thereof,  and  to  enforcing  the 
attendance  of  witnesses,  and  to  all  proceedings  thereon,  and  to 
appeals  from  decrees  of  Surrogates'  Courts,  not  inconsistent 
with  this  chapter,  shall  apply  to  such  citation,  and  to  all  pro- 
ceedings thereon.  Such  judge  or  court  shall  have  power  to 
order  or  compel  the  production  of  the  person  of  such  minor. 
If  on  the  proofs  made  by  him,  on  the  hearing  on  such  citation, 
the  judge  or  Surrogate  shall  determine  that  either  of  the 
grounds  for  such  application  exists,  and  that  the  interests  of 
such  child  will  be  promoted  by  granting  the  application,  and 
that  such  foster  parent  has  justly  forfeited  his  right  to  the 
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custody  and  services  of  such  minor,  an  order  shall  be  made 
and  entered  abrogating  the  adoption,  and  thereon  the  status 
of  such  child  shall  be  the  same  as  if  no  proceedings  had  been 
had  for  the  adoption  thereof. 

After  one  such  petition  against  a  foster  parent  has  been  de- 
nied, a  citation  on  a  subsequent  petition  against  the  same  fos- 
ter parent  may  be  issued  or  refused  in  tbe  discretion  of  the 
judge  or  Surrogate  to  whom  such  subsequent  petition  sliall  be 
made.  Laws  of  1896,  ch.  272,  section  67.  It  is  held  that  this 
provision  gives  exclusive  jurisdiction  to  the  county  judge  or 
Surrogate  to  order  the  abrogation  of  the  adoption,  and  as  be- 
tween the  two  the  power  to  abrogate  rests  with  the  court  wljich 
made  the  order.  Matter  of  Trimm,  30  Misc.  493.  And  it  was 
intimated  in  the  same  case  that  if  the  one  court  made  an  order 
of  abrogation  from  which  no  appeal  was  taken,  it  was  improper 
for  the  other  court  subsequently  to  make  a  new  order  adopt- 
ing the  child  to  the  same  foster  parents  whose  adoption  of  it 
had  been  abrogated  because  of  their  unfitness. 

§  12.  Application  of  the  foster  parent  for  the  abrogation 
of  such  an  adoption. — A  foster  parent  who  shall  have  adopted 
a  minor  in  pursuance  of  this  chapter  or  of  any  act  repealed 
thereby, yw??i  an  orphan  asylum  or  oharitahle  institution,  may 
apply  to  the  count\^  judge  or  Surrogate's  Court  of  the  county 
in  which  such  foster  parent  resides,  for  the  abrogation  of  such 
adoption  on  the  ground  of  the  wilful  desertion  of  such  child 
from  such  foster  parent,  or  of  any  misdemeanor  or  ill-behavior 
of  such  child,  which  application  shall  be  by  petition,  stating 
the  grounds  thereof,  and  the  substance  of  the  agreement  of 
adoption,  and  shall  be  verified  by  the  petitioner;  and  thereon  a 
citation  shall  be  issued  by  such  judge  or  Surrogate  in  or  out  of 
such  court,  directed  to  such  child,  and  to  the  corporation  which 
was  a  party  to  such  adoption,  or,  if  such  corporation  does  not 
exist,  to  the  superintendent  of  the  poor  of  such  county,  requir- 
ing them  to  show  cause  why  such  petition  should  not  be  granted. 
Unless  such  corporation  shall  appear  on  the  return  of  such  cita- 
tion before  the  hearing  thereon  shall  proceed,  a  special  guardian 
shall  be  appointed  by  such  judge  or  court  to  protect  the  inter- 
ests of  such  child  in  such  proceeding,  and  the  foster  parent  shall 
pay  to  such  special  guardian  such  sum  as  the  court  shall  direct 
for  the  purpose  of  paying  the  fees  and  the  necessary  disburse- 
ments in  preparing  for  and  contesting  such  application  on  be- 
half of  the  child.    If  such  judge  or  Surrogate  shall  determine, 
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on  the  proofs  made  before  him,  on  the  hearing  of  such  citation, 
that  the  child  has  violated  his  duty  toward  such  foster  parent, 
and  that  due  regard  to  the  interests  of  both  require  that  such 
adoption  be  abrogated,  an  order  shall  be  made  and  entered  ac- 
cordingly ;  and  such  judge  or  court  may  make  any  disposition 
of  the  child,  which  an j^  court  or  officer  shall  then  be  authorized 
to  make  of  vagrant,  truant  or  disorderly  children.  If  such 
judge  or  Surrogate  shall  otherwise  determine,  an  order  shall  be 
made  and  entered  denying  the  petition.     Id.  section  68. 

§  13.  Indenture  of  child  as  apprentice. — It  is  sometimes 
convenient  where  a  child  is  in  an  incorporated,  or  charitable  or 
reformatory  or  other  institution  to  resort  to  the  expedient  of 
indenture  by  the  commissioners  under  the  Poor  Law  or  in  the 
city  of  New  York  under  section  664,  et  seq.,  of  the  charter. 
Extended  discussion  of  these  laws  is  not  necessarj'  in  this  book ; 
reference  thereto  can  readily  be  had.  See  Laws  of  1884,  chap- 
ter 46,  section  47  ;  section  56a  of  the  Poor  Law ;  sections  664 
to  667,  inclusive,  of  the  charter  of  Greater  New  York ;  sec- 
tion 409  of  the  Consolidation  Act.  See  also  People  v.  Weis&en- 
Uoh,  60  N.  Y.  385. 

Attention  may  properly  be  called  in  this  connection  to  sec- 
tions 211  and  215  of  the  Penal  Code,  which  are  important  in 
this  connection  only  as  bearing  upon  the  conducting  of  these 
proceedings  in  bad  faith.  It  has  been  held  {People  v.  Bloedel, 
4  N.  Y.  Supp.  100),  that  precise  compliance  with  the  terms  of 
such  an  act  as  this,  is  not  essential  to  the  validity  of  the  pro- 
ceeding unless  so  declared  by  the  statute,  and  in  the  absence  of 
bad  faith  a  substantial  compliance  with  the  terms  and  intent  of 
the  law  suffices  to  sustain  the  proceedings  upon  a  subsequent 
attack.  And  Surrogates  where  the  question  comes  up  before 
them,  as  for  example,  where  the  right  of  the  adopted  child  to 
share  in  the  parent's  estate  is  put  in  issue,  will  undoubtedly 
follow  this  liberal  rule  of  construction,  particularly  where  there 
is  nothing  in  the  circumstances  of  a  suspicious  character.  This 
right  to  pass  upon  the  status  of  the  alleged  adopted  child  is 
unquestionable.  For  example  where  an  alleged  adopted  daugh- 
ter made  an  application  to  a  Surrogate  to  compel  the  filing  of 
an  inventor}',  and  her  status  as  an  adopted  child  was  put  in  issue, 
the  Appellate  Division  held  {Matter  of  Comins,  9  App.  Div. 
492)  that  the  Surrogate  should  inquire  into  the  facts  and  de- 
termine her  status  before  proceeding  to  make  an  order  in  the 
premises. 
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CHAPTER  I. 

ASCERTAINING-   THE    ESTATE. 

§  1.  How  the  estate  to  be  administered  is  ascertained. — 

After  letters  have  been  issued  to  an  executor  or  administrator, 
it  becomes  his  duty  to  ascertain  the  character  or  amount  of  the 
estate  which  he  is  to  administer.  There  are  three  proceedings 
in  this  connection  to  be  noted. 

{a)  Proceedings  to  discover  property  withheld. 

(5)  Inventorying  and  appraisement  of  the  estate,  and 

(c)  Proceedings  for  the  appraisement  of  the  estate  vv^ith  a 
view  to  fixing  the  transfer  or  succession  tax. 

This  latter  is  the  subject  of  a  separate  chapter.  If  the  exist- 
ence of  assets  comes  to  his  knowledge  it  is  his  duty  to  try  to 
reduce  them  to  possession,  and  if  he  doesnotdo  so  he  is  charge- 
able with  neglect  of  duty.  Matter  of  Johnston,  60  Hun,  516  ; 
Matter  of  Millard,  2  Connoly,  91.  Thus  he  is  entitled  to  a 
savings  bank  deposit  of  his  testator.  If  the  pass  book  be  lost 
he  may  nevertheless  demand  payment,  and  cannot  be  required 
to  indemnify  the  bank  as  the  book  is  not  a  negotiable  instru- 
ment. Mills  V.  Ali.  Exch.  Sav.  Bk.,  28  Misc.  251,  25-3,  and  cases 
cited.  He  may  be  excusable,  if  in  good  faith  he  refrains  from 
acting  upon  the  reasonable  belief  that  it  would  be  useless  to 
do  so.  Matter  of  Hall,  16  Misc.  174.  See  O'Connor  v.  Gif- 
ford,  117  IST.  Y.  275.  But  the  onus  is  upon  the  executor  to 
show  a  fair  reason  why  he  did  not  commence  proceedings  to 
collect  a  debt.  O'Connor  v.  Oifford,  117  N.  Y.  271,  at  p.  279. 
In  Harrington  v.  Keteltas,  92  N.  Y.  40,  it  was  held  that  an 
executor,  hearing  of  a  debt  due  the  estate  was  bound  to  active 
dihgence  for  its  collection,  and  should  not  wait  for  a  request 
from  the  distributees.  An  executor,  accused  of  a  devastavit  va. 
(950) 
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failing  to  collect  in  a  debt,  may  show  the  absolute,  irretrievable 
and  hopeless  insolvency  of  the  dehior"  {0'' Ooniior  v.  Giford, 
sripra),  or  such  lack  of  legal  proof  as  not  to  warrant  his  suing 
on  the  claim  in  the  judgment  of  his  counsel.     Ibid. 

This  duty  is  not  confined  to  New  York  assets.  It  is  the 
executor's  duty  to  "seek  for  assets  where  they  may  be  found." 
Entate  of  Stewart  Wewell,  IS".  Y.  Law  Journal,  Aug.  8,  1902. 

§  3.  Proceedings  to  discover  property  withheld. — But  apart 
from  actions  by  executors  and  administrators  against  debtors  of 
their  decedents,  they  are  provided  by  the  Code  with  a  remedy, 
summary  in.  its  nature  to  discover  and  to  reduce  to  possession 
assets  of  their  decedent.     It  is  first  provided  : 

Every  person  becoming  possessed  of  property  of  a  testator 
or  intestate,  witliout  being  thereto  duly  authorized  as  executor 
or  administrator,  or  without  authority  from  the  executor  or 
administrator,  is  liable  to  account  for  the  full  value  of  such 
property  to  every  person  entitled  thereto,  and  shall  not  be 
allowed  to  retain  or  deduct  therefrom  any  debt  due  to  him. 
§  a706,  Code  Civil  Proc. 

The  provisions  of  the  Code  defining  the  procedure  for  this 
discovery  of  property  withheld,  are  contained  in  section  2707, 
et  seq.     Section  2707  is  as  follows  : 

An  executor  or  administrator  may  present  to  the  surrogate's 
court,  from  which  letters  were  issued  to  him,  a  written  peti- 
tion duly  verifled,  setting  forth,  on  knowledge  or  information 
and  belief,  any  facts  tending  to  show  that  money  or  other  per- 
sonal property  which  should  be  delivered  to  the  petitioner,  or 
included  in  an  inventory  or  appraisal,  is  in  the  possession, 
under  the  control  or  within  the  knowledge  or  information  of 
a  person  who  withholds  the  same  from  him  ;  or  who  refuses  to 
impart  knowledge  or  information  he  may  have  concerning  the 
same,  or  to  disclose  any  other  fact  which  will  aid  such  executor 
or  administrator  in  making  discovery  of  such  property,  so  that 
it  cannot  be  inventoried  or  appraised  ;  and  praying  an  inquiry 
respecting  it,  and  that  the  person  complained  of  may  he  cited 
to  attend  the  inquiry  and  be  examined  accordingly.  'J"he  pe- 
tition may  be  accompanied  with  an  affidavit  or  other  evidence, 
written  or  oral,  tending  to  support  the  allegations  thereof. 
If  the  surrogate  is  satisfied,  on  the  papers  so  presented,  that 
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there  are  reasonable  grounds  for  the  inquiry,  he  must  issue  a 
citation  accordingly ;  which  may  be  made  returnable  forth- 
with, or  at  a  future  time  fixed  by  the  surrogate,  and  may  be 
served  at  any  time  before  the  hearing.  Where  the  person,  or 
any  of  the  persons,  to  be  cited  does  not  reside,  or  is  not 
within  the  county  of  the  surrogate,  the  citation,  in  the  sur- 
rogate's discretion,  may  require  him  to  appear  at  a  speci- 
fied time  and  place  within  the  county  where  he  resides  or  is 
served,  before  a  judge,  a  justice  of  the  peace,  or  a  referee, 
designated  in  the  citation,  or  before  the  surrogate  of  that 
county.    §  2'701l,  Code  Civil  Proc. 

Former  §§  2706,  2708,  consolidated. 

§  3.  Intent  of  the  Code. — The  proceedings  under  sections  2707 
to  2709  of  the  Code  of  Civil  Procedure  are  intended  to  provide 
a  summary  mode  of  discovering  and  reaching  the  property  of 
the  decedent  in  the  hands  of  a  third  person  {Matter  of  Carey, 
11  App.  Div.  289,  290,  citing  Matter  of  Stewart,  77  Hun,  564. 
See  Matter  of  Walker,  136  N.  Y.  29),  and  of  enabling  the  ex- 
ecutor or  administrator  of  a  decedent  to  obtain  an  order  for  the 
surrender  and  delivery  of  such  money  or  other  property  belong- 
ing to  his  decedent's  estate,  as  may  be  discovered  to  be  in  the 
hands  or  under  the  control  of  such  person  not  lawfully  entitled 
to  possession  thereof.  Matter  of  Knittel,  5  Dem.  371,  372. 
But  the  procedure  contemplated  by  this  section  is  not  designed 
to  enforce  the  collection  of  debts,  which  can  be  collected  by  ac- 
tion {Matter  of  Nay,  6  Dem.  346  ;  Matter  of  Stewart,  77  ilun, 
564 ;  Matter  of  Cunard,  2  Connoly,  16,  aff'd  27  N.  Y.  St.  Eep. 
128,  129),  nor  to  determine  title  {Matter  of  Richardson,,  31 
Misc.  666  ;  Matter  of  Curry,  25  Hun,  321 ;  Matter  of  Walker, 
supra;  Matter  of  Scott,  34  Misc.  446  ;  Matter  of  Knittel,  5  Dem. 
372  ;  Matter  of  Stewart,  77  Hun,  564),  but  a  summary  means 
of  discovery,  and  in  case  of  a  mere  naked  possession  of  dece- 
dent's "money  or  other  personal  property  "  to  compel  delivery. 
Ihid.  But  possession  is  not  necessary  in  the  respondent.  Sec- 
tion 2707  says  "  is  within  the  knowledge  or  information  of  a 
person  who  withholds  the  same.  So  discovery  of  information 
can  be  had  hereunder.  Matter  of  C  Brien,  34  Misc.  436,  438, 
afif'd  65  App.  Div.  282 ;  Matter  of  Riohardson,  31  Misc.  666. 

Section  2707  contemplates  a  special  proceeding,  having  for  its 
object  a  trial  and  a  decree  ;  and  therefore  it  has  been  held,  that 
if  there  is  more  than  one  executor  or  administrator,  the  proceed- 
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ing  should  be  taken  in  the  names  of  all  the  representatives. 
Matter  of  Slingerland,  36  Hun,  575,  577,  579. 

§  4.  Dlscnssion  of  section  2707 — Keeping  in  mind  the  ob- 
ject of  this  special  proceeding,  the  following  points  should  be 
noted : 

First.  That  the  Surrogate  must  be  satisfied  upon  the  show- 
ing made  by  the  petition  and  such  affidavits  as  are  filed  with  it, 
that  there  are  reasonable  grounds  for  the  inquiry.  And  if  the 
petition  shows  on  its  face,  that  the  applicant  is  not  entitled  to 
the  relief  which  he  seeks,  the  petition  should  be  dismissed.  For 
example,  a  deposit  of  a  certain  sum  of  money  had  been  made 
by  a  third  person  in  trust  for  the  benefit  of  a  decedent,  in  the 
Bowery  Savings  Bank,  and  the  administratrix  of  the  decedent's 
estate  instituted  a  proceeding,  looking  to  the  citation  of  the 
president  of  such  bank  to  be  examined  in  order  that  the  peti- 
tioner might  be  fully  advised  as  to  said  moneys  and  the  deten- 
tion by  said  bank  of  the  same  with  a  view  to  the  payment  of  the 
amount  to  such  administratrix.  Surrogate  Rollins  dismissed 
the  proceedings  upon  the  ground  that  it  appeared  upon  the  face 
of  the  petition,  that  assuming  the  truth  of  its  allegations,  it  was 
clear,  that  no  disclosure  could  be  made  upon  the  examination  of 
the  person  sought  to  be  cited,  which  would  justify  an  order 
under  these  provisions  of  the  Code ;  that  the  deposit  with  the 
bank  merely  created  a  liability  on  the  part  of  the  bank  to  pay 
thereafter  an  amount  equal  to  the  deposit,  with  interest  thereon 
according  to  the  terms  of  the  contract  under  which  the  deposit 
was  made;  and  that,  to  allow  the  petitioner  to  proceed,  would 
be  to  give  the  representative  of  an  estate,  the  right  to  examine 
a  debtor  of  a  decedent  merely  for  the  sake  of  ascertaining  the 
nature  and  extent  of  such  debtor's  liabilities  to  the  estate. 
This,  he  held,  was  not  the  object  of  the  Code  in  these  sections. 
Matter  of  Knittel,  5  Dem.  371,  373,  Rollins,  Surr.  ;  Matter  of 
Carey,  11  App.  Div.  289,  290.  See  Matter  of  O'Brien,  65 
App.  Div.  283. 

The  allegations  of  the  petition  may  be  upon  information  and 
belief ;  this  is  now  distinctly  provided  by  the  section ;  but 
Surrogate  Rollins  held  in  1SS4:  {Walsh  v.  Bovms,  3  Dem.  202) 
that  the  Surrogate  could  direct  the  citation  to  issue,  and  cause 
the  parties  cited  to  be  examined,  whenever  he  was  satisfied,  that 
there  were  reasonable  grounds  for  the  inquiry,  "  and  he  may 
properly  be  satisfied  of  that  fact,  by  allegations  on  the  part  of 
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the  petitioner  of  any  circumstances  which  tend  to  show  that 
property  of  a  decedent's  estate  is  in  the  possession  or  under  the 
control  of  the  respondent,  and  that  too,  whether  the  petitioner 
positively  alleges  the  existence  of  such  facts  or  merely  avows 
his  belief  of  their  existence,  because  of  information  received  by 
him  from  sources  that  he  fails  to  reveal." 

The  language  of  section  2707,  "  a  written  petition  setting 
forth  on  knowledge  or  information  and  belief  any  facts  tending 
to  show, "  etc.,  does  not  require  the  statement  by  the  petitioner 
in  his  petition,  of  the  grounds  or  sources  of  his  information  and 
belief.    Ibid.,  and  Mead  v.  Sommers,  2  Dem.  296. 

The  following  is  suggested  as  a  form  of  petition : 


Petition  under 
section  2707. 


Note.  Under 
section  2708  if  the 
Surrogate  of  the 
couQty  is  absent 
the  petition  may- 
be presented  to 
the  county  judge, 
tlie  special  county 
judge,  the  special 
Surrogate,  a  jus- 
tice of  the  Su- 
preme Court,  or 
the  mayor  or  re- 
corder of  a  city 
within  the  Surro- 
gate's county,  ex- 
cept in  New  York 
or  Kings  counties. 

2fute.  Where 
tlie  petition  is 
made  by  an  ad- 
ministrator, mod- 
ify description 
accordingly. 

Note.  "The 
maintenance      o  f 


Surrogate's  Court, 
County  of 

Title.    I 

To  the  SuiTogate's  Court  of  the  County  of 

(Note.) 
The  petition  of  of  respectfully 

shows : 

I.  That  he  is  the  (sole)  executor  of  the  last 
win  and  testament  of  late  of  de- 
ceased, and  that  letters  testamentary  were  issued 
to  your  petitioner  by  this  court  on  the  day 
of         18      (Note.) 

II.  Your  petitioner  further  shows  on  informa- 
tion and  belief  that  certain  personal  property 
consisting  of  (here  describe  it) 

(or  say  that  certain  moneys  amounting  to  the 
sum  of  dollars)  (note)  and  which  should  be 

delivered  to  the  petitioner  or  included  in  his  in- 
ventory (or  included  in  the  inventory  or  appraisal 
of  the  estate  of  the  decedent,  to  be  by  him  ad- 
ministered), is  in  the  possession  (or  under  the 
control,  or  within  the  knowledge  or  information) 
of  C.  D.  of  who  withholds  the  same 

from  your  petitioner  (or  who  refuses  to  impart 
knowledge  or  information  he  may  have  concern- 
ing the  same  or  to  disclose  any  other  fact  which 
will  aid  your  petitioner  in  making  discovery  of 
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these  proceedings 
is  contemplated 
only  where  the 
character  of  the 
property  is  defi- 
nite, certain,  and 
its  owneiship  un- 
disputed." Mat- 
ter of  Carey,  11 
App.  Div.  289,  290. 

Note.  See  sec- 
tion 2709. 

Note.  If  the 
circumstances  are 
known  allege  them 
concisely,  noting 
that  the  allegation 
must  be  such  as  to 
show  a  right  on  the 
part  of  tlie  execu- 
tor to  a  discovery 
of  the  property  by 
the  respondent, 
and  must  not  be 
such  as  to  show 
merely  a  debt  of 
the  respondent  to 
the  estate.  See 
text,  supra. 


such  property)  so  that  the  said  property  {or 
money)  cannot  be  inventoried  or  appraised. 

III.  That  your  petitioner  has  made  diligent 
search  and  inquiry  in  regard  to  such  property 
and  is  informed  and  verily  believes,  that  the 
same  was  in  the  possession  of  the  decedent 
within  two  years  prior  to  his  death  (note)  and 
came  into  the  possession  of  the  said  at  a 
time  and  under  circumstances  unknown  to  this 
petitioner.     (Note,') 

IV.  Your  petitioner  has  demanded  of  the  said 
the  deUvery  of  the  said  property  (or  that 

he  impart  knowledge  or  information  he  may 
ha.ve  concerning  the  same,  or  disclose  any  other 
fact  which  will  aid  your  petitioner  in  making  dis- 
covery of  such  property)  but  that  the  said 
has  wholly  neglected  and  refuses  to  deUver  the 
same  (or  to  impart  such  knowledge  or  informa- 
tion, etc.). 

V.  (If  corroborative  affidavits  are  to  be  pre- 
sented with  the  petition  it  is  proper  to  add  a 
clause  referring  to  the  same  as  the  sources  of  the 
petitionei's  information  and  grounds  for  his  be- 
lief;  but  under  the  decision  abone  noted  it  is  not 
essential  that  suoh  grounds  be  disclosed,  and  in 
the  absence  of  such  corroborative  affidavits  such 
a  paragraph  is  not  vital.) 

Wherefore  your  petitioner  prays  for  an  in- 
quiry respecting  such  property  so  withheld  un- 
der article  1  of  title  4  of  chapter  18  of  the 
Code  of  CivU  Procedure ;  and  farther  prays  that 
the  said  the  person  hereby  complained  of 

may  be  cited  to  attend  such  inquiry  and  be  ex- 
amined accordingly,  and  that  your  petitioner 
have  such  further  rehef  in  the  premises  as  may 
seem  just. 

Signature. 


§  5.  Same  subject. — Section  2707  evidently  contemplates 
that  the  representative  of  the  estate  is  to  be  by  this  proceeding 
put  in  possession  of  the  property,  or  of  information  which  will 
enable  him  to  cause  it  to  be  inventoried  and  appraised.  It  has 
consequently  been  held,  that  where  the  representative  had  al- 
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ready  inventoried  the  estate,  and  the  securities  in  regard  to 
which  information  is  sought,  or  the  delivery  of  which  is  asked 
for,  are  afterwards  specified  in  a  petition  under  section  2707, 
the  application  will  be  denied.  Matter  of  Cunard,  6  IS.  Y. 
Supp.  883,  affirmed  27  N.  Y.  St.  Kep.  128., 

As  these  sections  are  intended  merely  to  provide  a  machinery 
for  discovery,  they  are  not  a  substitute  for  the  remedy  by  ac- 
counting, or  for  an  action  for  the  collection  of  a  debt  (see 
Matter  of  Nay,  6  Dem.  346,  and  §  3,  supra),  so  that  where  a 
respondent  appears  to  have  come  rightfully  into  possession  of 
the  assets  in  question  or  to  have  a  right  of  disposition  of  the 
same,  and  especially  if  it  appears  that  the  possession  of  the 
assets  after  the  decedent's  death  was  Avith  the  knowledge  or 
consent  of  the  representative,  the  proceeding  will  of  course  be 
dismissed.  Matter  of  Canard,  suj^'a,  citing  In  re  Wing,  41 
Hun,  452. 

In  this  proceeding  the  Surrogate  is  confined  to  a  determina- 
tion of  the  question  of  possession.  He  has  no  right  to  pass 
upon  the  question  of  title. 

Mr.  Throop  in  his  note  to  section  2712,  states:  "Care  has 
been  taken  to  confine  the  decree  to  a  determination  of  the 
question  of  possession."  The  decree  which  the  Surrogate  can 
make  is  only  that  possession  be  delivered  to  the  representative 
of  the  deceased  party ;  and  be  can  only  make  such  decree 
where  it  clearly  appears  that  such  possession  is  wrongfully  with- 
lield.     See  Matter  of  Curry,  25  Hun,  321,  Davis,  P.  J. 

The  Matter  of  Beehe,  20  Hun,  462,  was  decided  under  the 
provisions  of  chapter  394  of  the  Laws  of  1870,  which  was  sub- 
sequently held  unconstitutional  and  void.  The  present  sections 
under  discussion  are  a  re-enactment  with  modifications  of  the 
provisions  contained  in  that  act. 

The  prayer  of  the  petition  should  follow  the  language  of  the 
Code  substantially,  in  which  case  the  Surrogate  can  grant  all 
relief  which  the  Code  authorizes.  Where  the  prayer  was  that 
the  respondent  should  account  for,  and  deliver  over,  all  personal 
property,  etc.,  in  his  possession,  etc.,  the  petition  was  properly 
dismissed.     Estate  of  Coman,  5  N.  Y.  St.  Eep.  442. 

"Where  prior  proceedings  of  the  same  character  have  been 
bad  and  never  actually  determined  by  a  decree  or  order  of  dis- 
continuance, it  is  competent  for  the  Surrogate  if  the  facts  war- 
rant it,  and  he  is  satisfied  that  there  are  reasonable  grounds 
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for  further  inquiry  to  make  an  order  requiring  a  further  at- 
tendance.    Matter  of  Spi'een,  1  Civ.  Proc.  Eep.  375. 

§  6.  The  citation — "  If  the  Surrogate  is  satisfied,  on  the 
papers  so  presented,  that  there  are  reasonable  grounds  for  the 
inquiry,  he  must  issue  a  citation  accordinglN'."  §  2707, 
Code  Civ.  Proc;  Matter  of  Par'amore,  15  N.  Y.  St.  Eep. 
449. 

The  citation  issued  under  section  2707  should  be  addressed 
to  the  person  by  whom  it  is  claimed  the  property  or  informa- 
tion is  withheld,  and  should  command  him  to  attend  before  the 
Surrogate  at  a  given  time  and  place  upon  the  inquiry  by  said 
Surrogate  and  to  be  examined  fully  and  at  large  respecting 
property  of  the  decedent,  or  of  which  the  decedent  had  posses- 
sion at  the  time  of  or  within  two  years  before  his  death,  al- 
leged to  be  within  the  possession  or  under  the  control  of  the 
respondent.  This  citation,  it  is  provided  by  section  2707,  may 
be  made  returnable  before  a  judge,  justice  of  the  peace,  referee, 
or  Surrogate  of  another  county,  if  it  appsars  that  the  respond- 
ent resides  in  such  county  and  not  within  the  county  of  the 
Surrogate. 

It  is  manifest  that  this  citation  is  not  a  citation  to  which  the 
representative  is  entitled  as  a  matter  of  course.  The  Code  ex- 
pressly provides,  that  the  Surrogate  must  be  satisfied  upon 
the  papers  presented  that  there  "are  reasonable  grounds  for 
the  inquiry."  Consequently,  the  question  whether  in  any  par- 
ticular case,  a  citation  should  or  should  not  be  issued,  is  one  for 
the  decision  of  which  the  judicial  power  of  the  Surrogate  is  in- 
voked, a  power  which  of  course  cannot  be  delegated  to  any  of 
his  subordinates  ;  the  clerk,  therefore,  cannot  issue  the  citation 
by  virtue  of  the  powers  conferred  upon  him  by  section  2509  of 
the  Code  of  Civil  Procedure.  See  Mauran  v.  Hawley,  2  Dem. 
396,  where  Judge  Rollins  held  that  in  such  a  proceeding  as  this 
no  citation  can  properly  be  issued  until  the  Surrogate  has  di- 
rected its  issuance,  after  examination  of  the  petition,  and  a  de- 
termination that  there  are  reasonable  grounds  for  the  inquiry 
sought  to  be  made. 

In  addition  to  the  citation  it  is  provided  that  the  Surrogate 
must  annex  to,  or  indorse  upon,  the  citation  an  order  requiring 
the  parties  cited  to  attend  personally  at  the  time  and  place 
therein  specified.  This  is  provided  by  section  2708,  which  is 
as  follows; 
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The  surrogate  must  annex  to  or  indorse  upon  the  citation 
an  order  requiring  the  party  cited  to  attend,  personally,  at 
the  time  and  place  therein  specified.     The  citation  and  order 
must  be  personally  served,  and  service  thereof  is  ineffectual 
unless  it  is  accompanied  with  payment  or  tender  of  the  sum 
required  by  law  to  be  paid  or  tendered  to  a  witness  who  is 
subpoenaed  to  attend  a  trial  in  the  supreme  court.     A  failure 
to  attend  as  required  by  a  citation  and  order  personally  served, 
may  be  punished  as  a  contempt  of  the  court.     If  the  surro- 
gate is  absent,  the  petition  may  be  presented  to  the  county 
judge,  the  special  county  judge,  or  the  special  surrogate,  or 
to  a  justice  of  the  supreme  court,  or,  except  in  New  York  or 
Kings  county,  to  the  mayor  or  recorder  of  a  city  within  the 
BuiTogate's  county.     The  officer  to  whom  it  is  so  presented 
has  the  same  power  as  the  surrogate  with  respect  to  all  the 
proceedings  and  must  issue  a  citation  and  an  order,  return- 
able before  him  as  prescribed  in  this  and  the  last  section.    He 
may  at  any  stage  of  the  proceedings  make  an  order  transfer- 
ring them  to  the  surrogate,  who  must  complete  them  iu  like 
manner  as  if  he  had  issued  the  citation.     §  21108,  Code 
Civil  Proc. 

Former  §§  2708,  2709,  consolidated. 

This  order,  as  provided,  needs  only  to  be  indorsed  upon  the 
citation  and  may  be  substantially  in  the  following  form : 


Order       ander 
section  2708. 


Surrogate's  Court, 
County  of 

Title.    I 

It  is  hereby  Ordered  that  the  party 

cited  by  the  within  citation  attend  personally  at 
the  time  and  place  herein  specified. 

Or,  as  is  the  frequent  practice,  the  direction  and  signature 
without  caption  or  title,  is  quite  sufficient. 

The  provisions  of  section  2708  have  been  somewhat  strictly 
construed.  It  has  been  held  that  where  the  order  is  not  an- 
nexed to,  or  indorsed  upon,  the  citation,  and  properly  served  as 
required  by  section  2708  and  by  section  2520,  it  is  proper  for 
the  respondent  to  appear  and  move  to  dismiss  the  proceedino-s. 
Mauran  v.  Hawley,  2  Dera.  389,  396.  ° 

la  the  case  just  cited,  Surrogate  Rollins  held,  that  the  cjta- 
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tion  must  be  served  as  required  by  section  3520  ;  and  that,  as 
to  tlie  order,  the  original  order  must  be  exhibited  if  it  is  desired 
to  bring  the  party  served  into  contempt  because  of  his  disobe- 
dience of  its  directions,  citing  Rowland  v.  Italph,  3  Johns. 
20 ;  Billings  v.  Carver,  51  Barb.  4u ;  Grof<s  v.  Clark,  1  Civ. 
Proc.  K.  25,  alfirmed  in  Court  of  Appeals,  1  id.  469. 

The  provision  in  section  2708  that  a  failure  to  attend  as 
required  by  a  citation  and  order  personally  served  may  be  pun- 
ished as  a  contempt  of  court  refers  only  to  cases  where  the  cita- 
tion and  order  are  duly  served  according  to  the  provisions  of 
the  Code.  Reference  should  be  had  to  section  2520  which  pro- 
vides the  mode  of  service.  But  it  should  be  noted  that  this 
proceeding  is  one  coming  within  the  exception  specified  in  sec- 
tion 2520  "  except  where  special  provision  is  otherwise  made 
by  law,"  for  it  is  expressly  provided  by  section  2707  that  the 
citation  made  be  made  returnable  "  forthwith  or  at  a  future 
time  fixed  by  the  Surrogate,  and  may  be  served  at  any  time 
before  the  hearing." 

§  7.  The  hearing. 

On  the  attendance  of  a  person  to  whom  a  citation  is  is- 
sued, as  prescribed  in  this  article,  he  must  be  sworn  to 
answer  truly  aU  questions  put  to  him,  touching  the  inquky 
prayed  for  in  the  petition ;  and  he  may  be  examined  fully 
and  at  large  respecting  property  of  the  decedent,  or  of  which 
the  decedent  had  possession  at  the  time  of,  or  within  two 
years  before  his  death.  A  refusal  to  be  sworn,  or  to  answer 
a  question  which  the  officer  conducting  the  examination  de- 
termines to  be  proper,  is  punishable  by  the  offloer  or  referee 
conducting  the  examination  in  the  same  manner  as  a  like 
refusal  by  a  witness  subpoenaed  to  attend  a  hearing  before 
the  surrogate. 

If  the  person  so  cited  interpose  a  written  answer,  duly  veri- 
fied, that  he  is  the  owner  of  said  property,  or  entitled  to  the 
possession  thereof ,  by  virtue  of  a  lien  thereon,  or  special  prop- 
erty therein,  the  suiTogate  must  dismiss  the  proceedings  as 
to  such  property  so  claimed. 

After  the  examination  of  all  the  parties  cited  is  completed, 
if  no  such  answer  is  interposed,  unless  one  or  more  of  them 
give  security  as  prescribed  in  the  next  section,  either  party 
may  produce  further  evidence,  in  like  manner  and  with  like  ef- 
fect as  on  atrjftl.    §  ^709,  Code  Civil  Proc,  in  part. 
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The  first  point  to  note  under  this  section  is  that  the  proceed- 
ings must  be  dismissed  as  to  the  property  claimed,  if  the  per- 
son cited  interpose  a  written  answer  duly  verified  claiming  title, 
or  a  right  to  possession,  or  a  lien,  or  special  property  in  the 
property  sought  to  be  discovered.  Matter  of  Walker,  136  N.  Y. 
29  ;  Matter  of  O'Brien,  65  App.  Div.  283,  aff'g  34  Misc.  436  ; 
Estate  of  Hastings,  6  Dem.  423 ;  Pullio  Administrator  v. 
Elias,  4  Dem.  139  ;  Estate  of  Seaman,  16  Wkly.  Dig.  118. 

If  the  written  answer  filed  is  sufficient  under  this  section, 
the  Surrogate  is  thereby  ousted  of  his  jurisdiction  and  cannot 
proceed  to  the  examination  {^Matter  of  Basoh,  33  JST.  Y.  Supp. 
424) ;  he  has  no  power  to  investigate  the  verity  of  the  denial 
thus  made  [Matter  of  Doyle,  15  N.  Y.  St.  Eep.  15  ;  Matter  of 
Canard,  27  ISI.  Y.  St.  Eep.  128) ;  even  where  there  is  a  with- 
holding.    Matter  of  Lynch,  83  Hun,  39,  42. 

In  the  case  last  cited  the  petition  of  the  administrator  had 
set  forth  that  there  were  in  the  possession  of  the  respondents 
named 

1.  Certain  household  furniture,  etc. 

2.  Stock  certificates. 

3.  A  stand  in  the  Fulton  Fish  Market. 

One  of  the  respondents  interposed  a  written  answer,  duly 
verified,  which  set  forth  : 

As  to  1.  That  they  were  not  and  never  had  been  in  his  pos- 
session. 

As  to  2.  That  he  was  entitled  to  possession  thereof  by  virtue 
of  a  lien  thereon  and  special  property  therein,  the  nature  and 
circumstances  of  which  lien  were  fully  set  forth. 

As  to  3.  He  set  forth  that  he  was  the  owner  thereof. 

The  General  Term  of  the  First  Department  reversed  the 
order  of  the  Surrogate  directing  his  examination  with  regard 
to  the  stock  certificates  as  to  which  he  alleged  a  lien  holdino- 
that  it  was  the  duty  of  the  Surrogate  upon  the  interposition  of 
a  written  answer  duly  verified,  to  dismiss  the  proceedings  un- 
der section  2709.  But  in  order  to  bar  all  inquiry,  the  answer 
must  cover  all  the  property,  otherwise  the  claim  of  title  or  of 
special  property,  or  lien,  is  only  a  pro  tanto  bar  in  the  peti- 
tioner's inquiry.  See  Pullic  Administrator  v.  Eiias,  4  Dem 
139,  143. 

This  provision  as  to  a  denial  of  possession  terminating  such 
a  proceeding  does  not  apply  in  a  proceeding  to  compel  the  ex- 
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ecutor  of  a  deceased  co-administrator  to  account  for  and  pay 
over  moneys.  Such  a  proceeding  is  under  section  2729  (for- 
merly 2735).     See  Wood  v.  Oroolce,  5  Eedf.  381. 

The  courts  have  not  been  very  strict  in  insisting  upon  the 
formality  of  the  answer.  The  Surrogate  will  determine 
whether  the  answer  filed  is  suifioient  under  the  statute.  But 
a  mere  denial  by  the  person  cited  that  he  has  in  his  possession 
property  of  the  decedent  is  not  enough,  as  the  Surrogate  is  to 
determine  that  upon  his  examination  under  oath.  Matter  of 
O'Brien,  65  App.  Div.  283,  290;  Matter  of  Seaman,  16  N.  Y. 
Wlily.  Dig.  1 18.  The  power  to  grant  leave  to  amend  has  been 
exercised.  Public  Administrator  v.  Elias,  supra.  And  an- 
swers which  have  not  conformed  to  the  exact  wording  of  the 
section  or  have  been  "  inartificially  drawn,"  have  been  sus- 
tained where  they  were  suifioient  to  raise  an  issue  as  to  title 
of  the  property,  because  of  the  limitation  by  the  decisions  of 
the  power  of  the  Surrogate  to  the  mere  inquiry  into  the  ques- 
tion of  possession.  See  Matter  of  Wing,  41  Hun,  452,  453 ; 
Matter  of  Masterton,  6  Dem.  450. 

In  Matter  of  Wing  the  respondent's  answer  recited  only 
that  the  property  in  question  was  placed  in  his  hands  by  the 
decedent  under  an  agreement  that  it  should  be  held  as  security 
for  advances  made  and  to  be  made  to  the  decedent,  which  ad- 
vances were  never  repaid,  and  that  respondent  under  the  agree- 
ment disposed  of  the  property  in  the  lifetime  of  the  decedent, 
and  applied  the  whole  of  the  proceeds  towards  his  own  reim- 
bursement, and  that  none  of  such  property  remained  in  his  pos- 
session. The  Surrogate's  order  dismissing  the  proceeding  was 
affirmed  by  the  General  Term.  See  Estate  of  Canard,  2  Oon- 
noly,  16. 

The  requirement  of  the  citation  that  the  respondent  appear 
and  be  examined  is  one  the  operation  of  which  terminates  with 
the  hearing,  unless  it  is  duly  and  formally  adjourned,  in  which 
case  the  respondent  is  bound  to  attend  upon  the  adjourned  day. 
If  formal  adjournment  is  not  had,  or  noted,  the  respondent  can- 
not be  punished  for  contempt  for  failure  to  appear  at  a  subse- 
quent date,  and  complete  the  examination.  Nevertheless  the 
Surrogate's  jurisdiction  is  not  divested,  he  retains  his  jurisdic- 
tion until  the  proceedings  determine  in  a  decree  or  in  a  discontin- 
uance; and  if  the  respondent  has  been  released  from  obligation 
to  attend  by  inadvertent  omission  to  take  an  adjournment,  it  • 
61 
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Answer     uuder 
section  2709. 


will  only  be  necessary  to  secure  a  further  direction  from  tbft 
Surrogate  requiring  him  to  attend  upon  another  return  day. 
Matter  of  Spreen,  1  Civ.  Proo.  B,.  S75. 

§  8.  The  answer If  the  person  cited  is  the  owner  of  the 

property,  or  entitled  to  possession  thereof,  by  virtue  of  a  lien 
thereon,  or  special  property  therein,  he  should  allege  such  facts 
in  a  written  answer  duly  verified.  §  2709,  Code  Civ.  Proo. 
The  answer  may  be  substantially  in  the  following  form : 

S  arrogate' s  Court, 
County  of 

Title.    I 

The  answer  of  the  respondent  in  the 

above  entitled  proceeding  respectfully  show8  to 
this  Court  and  alleges  : 

1.  That  he  has  been  served  with  a  citation 
and  order  requiring  him  to  attend  personally  at 
the  time  and  place  therein  specified  and  to  be 
examined  concerning  certain  money  (or  other 
personal  property)  of  late  of  de- 
ceased, alleged  to  be  in  the  possession  or  under 
the  control  of  this  respondent. 

2.  The  respondent  further  shows  that  he  Is 
the  owner  of  the  property  described  in  the  peti- 
tion filed  herein  upon  which  said  citation  was 
issued.     (Note.) 

[2a.  Or  if  the  respondent  does  not  claim,  own- 
ership but  merely  the  right  to  the  possession  of 
the  property,  state :  and  the  respondent  further 
answering  says,  that  he  admits  that  property  de- 
scribed in  the  petition  upon  which  said  citation 
was  issued  is  in  his  possession ;  but  he  avers  that 
he  is  entitled  to  the  possession  thereof  by  virtue 
of  a  ben  thereon  (or  special  property  therein) 
arising  out  of  and  existing  by  reason  of  the  fol- 
lowing facts :  (here  state  concisely  the  circum- 
stance entitling  him  to  such  possession) .   (Note.)"] 

(Dated.)  (Signature.) 

(Verification.) 


iVote.  The  alle- 
gation of  owner- 
ship is  sufficient 
without  showing 
how  he  became 
the  owner;  spe- 
cific details  are 
only  required 
where  the  right  to 
possession  is 
claimed  by  virtue 
of  a  lien,  etc.  See 
below  Metropoli- 
tan Trust  Co.  V. 
Rodgers,  1  Dem. 
365. 

Note.  See  Jfat- 
«ero/Jlfote,  5N.  Y. 
St.  Eep.  343,  Dela- 
mater  v.  M '  Caskie, 
4  Dcm.  549,  553, 
and  Matter  of 
Hastings,  Q  Dem. 
423. 
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-Upon  the  interposition  of  such  an  answer,  the  Surrogate  is 
without  discretion  if  it  is  sulBoient,  and  must  dismiss  the  pro- 
ceedings. He  cannot  tiy  tlie  issue  raised  by  the  denials  in 
the  answer.  Matter  of  Lynch,  83  Hun,  39  ;  Doyle  v.  Doyle, 
15  K  Y.  St.  Eep.  318;  MalUr  of  Bosch,  67  N.  Y.  St..  Eep. 
412.  If  the  answer  merely  claims  partial  ownership,  still  the 
proceedings  must  be  dismissed  as  to  the  pa/rt  so  claimed.  Pub. 
Adnir  v.  Elias,  4  Dem.  139  ;  Matter  of  O'Brien,  34  Misc. 
436,  aff'd  65  App.  Div.  283. 
§  9.  The  decree. 

Where  it  appears  to  the  sun-ogate  or  other  ofl9cer  wTio 
issued  the  citation,  from  the  examination,  and  other  testi- 
mony, if  any,  that  there  is  reason  to  suspect  that  property 
of  the  decedent  is  withheld  or  concealed  by  the  person  cited, 
he  must,  unless  that  person  gives  security,  as  prescribed  in 
the  next  section,  make  a  decree,  reciting  the  ground  of  mak- 
ing it,  and  requiring  the  person  cited  to  deliver  possession 
of  the  property  to  the  petitioner.  Tlie  decree  must  specify 
the  sum  of  money  or  describe  the  other  property.  Where  it 
is  made  by  an  officer,  other  than  the  surrogate  or  temporary 
surrogate,  it  must  be  entered  and  may  be  enforced  as  a  decree 
of  the  surrogate's  court.  §  3709,  Code  Civil  Proc. 
in  part. 

Former  §§  2710,  2711,  2712,  consolidated. 

The  decree  which  the  Surrogate  is  authorized  to  make  in 
such  a  proceeding  is  based  upon  the  examination  had  and  other 
testimony  taken.  The  Surrogate  acts  judicially  and  the  exam- 
ination must  proceed  under  the  ordinary  rules  of  evidence. 
Tilton  V.  Ormsbee,  70  N.  Y.  609,  aflf'g  10  Hun,  7.  The  Surro- 
gate may  make  this  decree  upon  sufficient  evidence  to  give  him 
"  reason  to  suspect  that  property  of  the  decedent  is  withheld  or 
concealed  by  the  person  cited."      §  2709,  Code  Civ.  Pro. 

The  act  for  which  these  sections  are  substituted  provided 
(Laws  of  1870,  chapter  394,  section  5),  "  If  upon  the  inquiry  it 
shall  appear  to  the  officer  conducting  the  same,  that  any  effects 
of  the  decedent  are  concealed  or  withheld,"  etc.  Under  this 
wording  it  was  held  that  the  Surrogate  in  order  to  justify  an 
order  requiring  the  delivery  of  property,  must  find  as  a  fact 
that  it  belonged  to  the  estate ;.  and  it  was  not  enough  merely  to 
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find  that  there  was  probable  cause  to  believe  that  it  belonged 
to  the  estate.     Tilton  v.  Orinshee,  supra. 

Under  the  language  of  section  2709,  and  the  adjudications 
that  the  Surrogate  is  not  competent  in  this  proceeding  to  try 
title,  it  is  sufficient  that  the  decree  should  contain  merely  a 
recital  conforming  to  the  language  of  section  2709,  i.  e. :  "  It 
appearing  to  the  Surrogate  from  the  examination  (and  other 
testimony  if  any)  that  there  is  reason  to  suspect,  that  the  fol- 
lowing property  of  the  decedent  is  withheld  or  concealed  by 
the  person  cited." 

The  following  precedent  is  suggested : 


Decree  nnder 
§  2709,  Code 
Civil  Proc. 


Note.  If  nfflda- 
vits  or  other  evi- 
dence, written  or 
oral,  tending  to 
support  the  alle- 
gations of  the 
petition  accom- 
panied it,  recite 
the  same. 


Title, 


■} 


Surrogate's  Court 
Caption. 


The  petition  of 
will  and  testament  of 
the  day  of 


executor  under  the  last 

deceased,  veriHed 

having  been  presented 


to  this  court  from  which  letters  testamentary  is- 
sued to  such  executor,  setting  forth  on  knowledge 
{or  information  and  belief)  facts  tending  to  show 
that  personal  property  which  should  be  delivered 
to  such  executor,  or  included  in  an  inventory  or 
appraisal,  was  in  the  possession  of  who 

withholds  the  same  from  such  executor,  so  that 
it  cannot  be  inventoried  or  appraised  ;  and  pray- 
ing an  inquiry  respecting  such  property;  and 
that  the  person  complained  of  should  be  cite'd  to 
attend  the  inquiry  and  be  examined  accordingly. 
(Note.) 

And  the  Surrogate  being  satisfied  on  the  pa- 
pers so  jjresented,  that  there  were  reasonable 
grounds  for  the  inquiry,  having  issued  a  citation 
accordingly ;  now  on  the  return  day  of  said  cita- 
tion, and  on  filing  due  proofs  of  the  personal 
service  upon  said  of  said  citation  and  of 

the  order  of  the  Surrogate  indorsed  thereon  re- 
quu'ing  the  party  cited  to  attend  personally  at 
the  time  and  place  therein  specified  on  said  re- 
turn day,  and  the  parties  cited  having  attended 
as  required  by  said  citation  and  been  duly  sworn 
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Note.  See  De 
Laiuater  v.  M'Caa- 
kie,  5  D  e  m.  8. 
Fifty  dollars  held 
reasonable  as 
costs. 

See  also,  Estate 
of  Nickenon,  2 
Connoly,  6,  9. 


and  examined  fully  and  at  large  respecting  the 
property  of  the  decedent,  or  of  which  the  dece- 
dent had  [josisessiou  at  the  time  or  within  two 
years  of  the  time  of  his  death ;  and  no  written 
answer  duly  verified  that  he  was  the  owner  of 
said  property  or  entitled  to  the  possession  thereof 
by  virtue  of  a  lieu  thereon,  or  a  special  property 
therein  having  been  interposed  by  said 
and  no  security  having  been  given  as  prescribed 
in  section  2710  of  the  Code  of  Civil  Procedure ; 
and  it  appearing  from  such  examination  and 
other  testimony  taken  upon  such  hearing  that 
there  is  reason  to  suspect  that  property  of  the 
decedent  is  withheld  or  concealed  by  the  person 
cited,  consisting  of  the  following  chattels  (or 
securities,  or  money  as  the  case  may  he) . 

Now,  on  motion  of  attorney  for  said 

executor,  it  is 

Ordered,  Adjudged  and  Decreed,  that  the  said 
deliver  possession  of  the  following  prop- 
erty (or  pay  doUars)  to  the  said  as 
executor  of  the  last  will  and  testament  of 
deceased ;   and  it  is  further 

Adjudged  and  Decreed,  (here  insert  directions 
as  to  costs  and  disbursements).     {Note.) 

(Signature.) 


It  is  important  that  the  decree  should  specify  distinctly  the 
property  to  be  delivered  ;  accordingly  an  order  including  in  ad- 
dition to  spebifio  items  "all  other  property,  goods,  chattels, 
credits  and  effects  of  deceased,  in  the  posses- 

sion or  under  the  control  of  the  respondent "  will  not  be  upheld. 
The  order  and  the  warrant  issued  under  section  2710  must  both 
be  specific.  Tilton  v.  Ormsbee,  10  Hun,  7,  9,  aff'd  70  N.  Y. 
609. 

§  10.  Dismissing  proceedings  upon  filing  security. — It  has 
been  noted  that  the  proceedings  must  be  dismissed  if  the  an- 
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swer  filed  raises  an  issue  as  to  title ;  they  must  also  be  dismissed 
•if  the  respondent  presents  the  bond  specified  in  section  2709. 
See  §  9,  supra.  The  form  of  this  bond  is  prescribed  by  the  first 
half  of  section  2710,  which  is  as  follows : 

The  security  to  be  given,  as  prescribed  in  the  last  section, 
must  be  a  bond  to  the  petitioner,  executed  by  the  person  cited, 
with  such  sureties  and  in  such  a  penalty  as  the  surrogate  ap- 
proves, describing  the  property  or  specifying  the  sum  of  money, 
and  conditioned  that  the  principal  in  the  bond  will  pay  to  the 
obligee  or  his  successor  the  money,  or  that  he  will  deliver  to 
him  the  property,  or  in  default  thereof,  pay  to  the  obligee  the 
fuU  value  of  the  property  and,  in  either  case,  that  he  will  pay 
all  damages  awarded  against  him  for  withholding  the  prop- 
erty, whenever  it  is  determined  in  an  action  or  special  pro- 
ceeding, to  be  brought  by  the  obligee  or  his  successor,  that 
it  belongs  to  the  estate  of  the  decedent.  Oq  the  presenta- 
tion of  such  a  bond,  and  the  payment-of  the  costs,  if  any, 
which  the  surrogate  or  other  officer  awards  to  the  petitioner, 
within  such  a  time  as  the  surrogate  or  other  officer  fixes  for 
that  purpose,  an  order  must  be  made,  dismissing  the  pro- 
ceedings.   §  3710,  Code  Civil  Proc.  in  part. 

The  words,  "  within  such  a  time  as  the  Surrogate  or  other 
oflicer  fixes  for  that  purpose,"  in  section  2710,  relate  merely  to 
the  payment  of  costs,  and  not  to  the  presentation  of  the  bond ; 
the  latter  is  a  voluntary  act  of  the  respondent  whereby  the  pro- 
ceedings can  be  terminated.  Upon  the  presentation  of  the 
bond,  if  the  Surrogate  determines  that  costs  should  be  imposed 
upon  the  respondent,  he  fixes  the  time  within  which  the  costs 
are  to  be  paid.  Upon  filing  proof  of  the  payment  of  such  costs, 
the  order  can  be  entered  dismissing  the  proceedings.  See  De 
LamMer  v.  W  CasMe,  6  Dem.  8. 

It  is  unnecessary  to  suggest  a  form  for  the  entire  bond  ;  the 
condition  of  it  may  be  made  substantially  as  follows : 

The  condition  of  this  obligation  is  such,  that 
whenever  it  is  determined  in  an  action  or  special 
proceeding  to  be  brought  by  the  obligee  or  his 
successor  or  successors,  that  the  following  de- 
scribed property,  to  wit :  (give  description)  now 
■■'■■■-■    -  .  in  the  possession  of  the  above  named  -      •       til 
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belongs  to  the  estate  of  late  of 

deceased,  if  the  above  bounden  shall  pay 

to  the  said  obligee  or  his  successor  or  successors 
the  sum  of  dollars  (or  deliver  to  him  the 

aforesaid  property,  or  in  default  thereof  pay  to 
the  obligee  the  full  value  thereof),  and  shall  pay 
all  damages  awarded  against  him  for  withholding 
such  property,  then  this  obligation  is  to  be  void, 
otherwise  to  remain  in  full  force  and  effect. 

§  11.  The  warrant — Enforcing  payment  or  delivery. — The 

latter  half  of  section  2710  is  as  follows  : 

Where  the  decree  requires  the  person  cited  to  deliver  money, 
disobedience  thereto  may  be  punished  as  a  contempt  of  the 
court.  Where  it  requires  him  to  deliver  possession  of  other 
property,  a  warrant  must  be  issued,  on  the  application  of 
the  petitioner,  directed  to  the  sheriff,  or,  generally,  to  any 
constable  of  the  county,  or  any  marshal  of  the  city  where  the 
property  may  be  found,  commanding  him  to  search  for  it ; 
to  seize  it,  if  it  is  found  in  the  possession  of  the  person  cited 
or  his  agent,  or  a  person  deriving  title  from  him  since  the 
presentation  of  the  petition,  and  for  that  purpose,  if  necessary, 
to  break  open  any  house  in  the  day  time ;  to  deliver  the  prop- 
erty so  seized  to  the  petitioner ;  and  to  return  the  warrant 
within  sixty  days  thereafter.  If  the  decree  was  made  by  the 
surrogate  or  temporary  surrogate,  the  warrant  must  be  under 
the  seal  of  the  surrogate's  court ;  if  by  any  other  oflflcer,  it 
must  be  under  his  hand  and  returnable  before  him.  The  is- 
suing of  such  warrant  does  not  affect  the  power  of  the  court 
to  enforce  the  decree  or  any  part  thereof  by  punishing  diso- 
bedience thereto. 

The  warrant  must  describe  the  property  with  particularity, 
so  it  may  be  identified.  Tilton  v.  Ormsbee,  70  N.  Y.  609,  aff'g 
10  Hun,  7.  It  is  the  practice  in  New  York  County  to  deny  the 
warrant  if  there  is  an  adverse  claim  to  the  property.  Matter 
of  Rosenthal,  2  Law  Bull.  82. 

§  12.  Ascertaining  the  estate  ;  inventory  and  appraisal — 
The  second  proceeding,  above  specified  (see  §  1)  in  ascer- 
taining the  estate  is  by  inventory  and  appraisal. 

The  making  of  an  inventory  and  the  appraisal  of  the  per- 
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sonal  property  exhibited  thereby,  is  required  and  provided  for 
by  section  2711  of  the  Code,  which  is  as  follows : 

On  the  application  of  an  executor  or  administrator,  the 
surrogate,  by  writing,  must  appoint  two  disinterested  apprais- 
ers, as  often  as  may  be  necessary,  to  appraise  tlie  personal 
property  of  a  deceased  person,  wlio  shall  be  entitled  to  receive 
a  reasonable  compensation  for  their  services,  to  be  allowed 
by  the  surrogate,  not  exceeding  for  each,  the  sura  of  five  dol- 
lars for  each  day  actually  employed  in  maliing  appraisement, 
in  addition  to  expenses  actually  and  necessarily  incurred. 
The  number  of  days'  services  rendered,  and  the  amount  of 
such  expenses,  must  be  verified  by  the  affidavit  of  the  ap- 
praiser, delivered  to  the  executor  or  administrator,  and  ad- 
justed by  the  surrogate  before  payment  of  his  fees. 

The  executors  and  administrators,  within  a  reasonable  time 
after  qualifying  and  after  giving  a  notice  of  at  least  five  days 
to  the  legatees  and  next  of  kin,  residing  in  the  county  where 
the  property  is  situated,  and  posting  a  notice  in  three  of  the 
most  public  places  of  the  town,  specifying  the  time  and  place 
at  which  the  appraisement  wiU  be  made,  must  make  a  true 
and  perfect  inventory  of  all  the  personal  property  of  the  tes- 
tator or  intestate ;  and  if  in  different  and  distant  places  two 
or  more  such  inventories  as  may  be  necessary. 

Before  making  the  appraisement,  the  appraisers  must  take 
and  subscribe  an  oath,  to  be  inserted  in  the  inventory,  that 
they  will  truly,  honestly  and  impartially  appraise  the  personal 
property  exhibited  to  them,  according  to  the  best  of  their 
knowledge  and  ability. 

They  must  in  the  presence  of  such  of  the  parties  interested 
as  attend,  estimate  and  appraise  the  property  exhibited  to 
them,  and  set  down  each  article  separately  with  the  value 
thereof  in  dollars  and  cents,  distinctly,  in  figures  opposite  to 
the  articles  respectively.  Service  of  the  notice  above  men- 
tioned may  be  either  personal,  or  in  the  manner  prescribed 
by  section  797,  subdivision  1,  and  section  798  of  this  act. 
§  3711,  Code  Civil  Proc. 

The  application  of  the  executor  or  administrator  for  appoint- 
ment of  appraisers  may  be  in  the  following  form  : 


appraisers. 
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Surrogate's  Court, 
County  of  Westchester. 
Application  for   j^  ^j^g  nj^^^gj.  ^f  ^he  Estate  of  ) 
^PP«lntment     of  Deceased.  \ 

To  the  Hon.   THEODORE   H.  SH^KMAN, 
Surrogate : 

AppUcation  is  hereby  made  by  as 

of  the  estate  of  late  of  the  of 

deceased,  to  have  appraisers  appointed  to  esti- 
mate and  appraise  the  personal  property  of  said 
deceased,  which  consists  of 

Dated  189 


The  order  of  the  Surrogate  is  thereupon  entered  and  may  be 
substantially  in  the  following  form  : 

Surrogate's  Court 
Caption. 
Present : 

Hon. 

Surrogate. 
Order  appoint-    In  the  Matter  of  the  Estate  of  > 
ing  appraisers.  Deceased.  ) 

Upon  the  application  of  the  of  the 

of  late  of  the        of  in  said 

County  of  Erie,  deceased. 

It  is  Ordered,  that  and        two  disinter- 

ested persons,  be  and  they  are  hereby  appointed 
appraisers  of  the  personal  property  of  said  de- 
ceased. 

Surrogate. 

The  notice  which  the  executor  or  administrator  is  required 
to  give  to  the  legatees  and  next  of  kin,  under  section  2711, 
may  be  in  the  following  form : 

To  all  persons  interested  in  the  estate  of 
Notice    n  n  d  e  r    late  of  the  of  County  of  Erie,  N.  Y. 

section  2711.  deceased: 

Notice  is  hereby  given  that  the  undersigned, 
as  the  of  the  of  said  deceased,  with 

the  aid  of  the  appraiser^  appointed  by  the  Sui-- 
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rogate  of  said  County,  will  on  the        day  of 
189    at        o'clock  in  the        noon,  at  the  late 
residence  of  the  said  deceased,  in  said 
proceed  to  make  an  appraisement  and  inventory 
of  all  the  goods,  chattels  and  credits  of  said  de- 
ceased, according  to  law. 

Dated  this         day  of         189 


The  oath  of  the  appraisers  is  usually  printed  at  the  head  of 
the  official  form  of  inventory  furnished  by  most  of  the  Surro- 
gates' Courts,  and  is  to  the  effect  that  the  appraiser  "  will  truly, 
honestly  and  impartially  appraise  the  personal  property  of  the 
decedent  which  shall  be  exhibited  to  him,  according  to  the  best 
of  his  knowledge  and  ability." 

§  13.  The  inventory.— The  inventory  as  it  appears  from  sec^ 
tion  2711  must  be  made  by  the  executors  or  administrators 
within  a  reasonable  time  after  qualifying.  It  is  the  duty  of  an 
executor  or  administrator  to  make  and  file  an  inventory.  So 
far  as  the  representative  is  concerned,  it  consists  of  a  statement 
of  the  assets,  but  prior  to  its  being  returned  and  filed,  it  must 
include  the  appraisal  by  the  appraisers  appointed  by  the  Sur- 
rogate under  section  2711.  In  preparing  the  inventory,  post- 
ing the  notice,  giving  notice  to  the  legatees  and  next  of  kin, 
and  other  proceedings  required  by  the  statute,  care  must  be 
taken  to  conform  to  the  requirements  of  the  Code.  If  any  of 
the  steps  required  are  *]ispensed  with,  the  appraisement  is  in- 
valid, and  the  disbursements  made  by  the  representative  for 
an  invalid  appraisal,  will  not  be  allowed,  but  must  be  borne 
by  the  representative  personally.  Salomon  v.  Heichel,  4  Dem. 
176,  EoUins,  Surr. 

The  statute  regulating  these  provisions  for  the  preparation 
and  return  of  the  inventory,  do  not  seem  to  contemplate  any 
interference  by  legatees  or  next  of  kin  with  the  action  which 
the  executors  or  administrators  aided  by  the  appraisers  are 
required  to  take.  Vogel  v.  Arbogast,  4  Dem.  399,  401.  The 
representative  must  act  upon  his  own  responsibility  and  under 
the  sanction  of  his  official  and  special  oath.  The  only  right  of 
persons  interested  to  interfere  is  provided  by  section  2715  dis- 
cussed below,  whereunder  a  creditor  or  person  interested  may 
present  to  the  Surrogate's  Court  proof  by  iaffidavit,  that  the 
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representative  has  failed  to  return  an  inventory,  or  a  sufficient 
inventor}^,  in  which  case  the  Surrogate  is  authorized  to  require 
performance  of  this  duty  by  order.  See  Forsyth  v.  BurTf  37 
Barb.  510 ;  Schmidt  v.  Heusner,  4  Dem.  275.  Therefore,  where 
parties  interested  desire  to  impeach  the  accuracy  of  an  inven- 
tory, they  cannot  do  so  in  a  direct  proceeding  for  the  purpose. 
If  the  inventory  is  properly  verified  by  the  oath  of  the  execu- 
tor or  administrator,  the  proper  practice  is  to  await  the  account- 
ing, whereupon  all  disputed  questions  respecting  the  existence 
of  assets  or  their  valuation  can  be  determined.  Vogel  v.  Arho- 
gast,  supra,  at  page  403,  citing  Thompson  v.  Thompson,  1  Bradf. 
24;  Montgomery  v.  Donning,  2  Bradf.  220;  Waring  v.  War- 
ing, 1  Kedf .  205  ;  Sheerin  v.  Public  Administrator,  2  Redf.  421. 
Section  2714  provides  what  the  inventory  must  contain  and 
is  as  follows : 

The  inventory  must  contain  a  particular  statement  of  all 
bonds,  mortgages,  notes  and  other  securities  for  the  payment 
of  money  belonging  to  the  deceased,  known  to  the  executor 
or  administrator ;  with  the  name  of  the  debtor  in  each  secu- 
rity, the  date,  the  sum  originally  payable  ;  the  indorsements 
thereon,  if  any,  with  their  dates  and  the  sum  which,  in  tlie 
judgment  of  the  appraisers,  is  collectible  on  each  secnrity ; 
and  of  all  moneys,  whether  in  specie  or  bank-bills,  or  other 
circulating  medium,  belonging  to  the  deceased,  which  have 
come  to  the  hands  of  the  executor  or  administrator,  and  if 
none  have  come  into  his  hands,  the  fact  shall  be  stated  in  the 
inventory. 

The  naming  of  a  person  executor  in  a  will  does  not  operate 
as  a  discharge  or  bequest  of  any  jnst  claim  which  the  testator 
had  against  him ;  but  it  must  be  included  among  the  credits 
and  effects  of  the  deceased  in  the  inventory,  and  the  executor 
shall  be  liable  for  the  same  as  for  so  much  money  in  his  hands 
at  the  time  the  debt  or  demand  becomes  due,  and  he  must 
apply  and  distribute  the  same  in  the  payments  of  debts  and 
legacies,  and  among  the  next  of  kin  as  part  of  ttie  personal 
property  of  the  deceased.  (See  for  discussion  of  this  para- 
graph p.  987  and  p.  1473,  et  seq.,  post.)  The  discharge  or 
bequest  in  a  will  of  a  debt  or  demand  of  the  testator  against 
an  executor  named  therein,  or  against  any  other  person  is 
not  valid  as  against  the  creditors  of  the  deceased ;  but  must 
be -construed  only  as  a  specific  beque&t  of  such  debt  or  de- 
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mand ;  and  the  amount  thereof  mugt  be  included  in  the  in- 
ventory and,  if  necessary,  be  applied  in  the  payment  of  his 
debts ;  and  if  not  necessary  for  that  purpose,  must  be  paid 
in  the  same  manner  and  proportion  as  other  specific  legacies. 
If  personal  property  not  mentioned  in  any  inventory  come 
to  the  possession  or  knowledge  of  an  executor  or  adminis- 
trator, he  must  cause  the  same  to  be  appraised  as  herein  re- 
quired, and  an  inventory  thereof  to  be  returned  within  two 
months  after  the  discovery  thereof ;  and  the  making  of  such 
inventory  and  return  may  be  enforced  in  the  same  manner  as  in 
the  case  of  a  first  inventory.     §  3  7 14,  Code  Civil  Proc. 


Inventory    and 
appraisement. 


Kote.  Each  ap- 
praiser must  take 
a  separate  oath. 


THE  FORM  OF  THE  INVENTORY. 

Surrogate's  Court, 

County  of 

In  the  Matter  of  the  Inventory 
and  Appraisal  of  the  Goods, 
Chattels,  and  Credits  which 
were  of  late  of 

Deceased. 

State  of  New  York, 
County  of 

I  of  the  Town  of  in  said  County, 

Appraiser,  duly  appointed  by  the  Surrogate  of  the 
said  Coimty  of  do  and  declare  that  I 

will  truly,  honestly,  and  impartially  appraise  the 
personal  property  of  late  of  the  said  County 

of  deceased,  which  shall  be  for  that  pur- 

pose exhibited  to  me,  to  the  best  of  my  knowl- 
edge and  ability. 


ss.  :     Oath.      {Note.) 


Sworn  to  this 
A.  D.  189 


day  of  ) 
before  me.  ) 


A  true  and  perfect  inventory  of  all  the  goods, 
chattels,  and  credits  which  were  of  late  of 

the  'I'own  of  in  the  County  of  de- 

ceased, made  by  the  Administrat  of  the  said 

deceased,  with  the  aid,  and  in  the  presence  of 
of  the  said  County  of  they  having 

been  duly  appointed  and  sworn  Appraisers  ;  con- 
taining a  full,  just  and  true  statement  of  all  the 
personal  property  of  the  said  deceasuql,  which 
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Note.'^  Where  a 
man  having  a  fam- 
ily shall  die,  leav- 
ing a  widow  or 
minor  child  o  r 
children,  the  fol- 
lowing articles 
shall  not  he 
deemed  assets, 
but  shall  be  in- 
cluded and  stated 
in  tlae  Inventory 
of  the  Estate, 
without  being  ap- 
praised. 

Spinning  Wheels. 

Knitting  Machine. 

Weaving  Looms. 

1  Sewing  Machine. 

All  Stoves  put  up  or 
kept  for  use. 

One  Family  Bihle. 

All  Family  Pictures 
and  School  Books. 

Library  Books,  value 
$30. 

10  Sheep,  their 
Fleeces. 

Yarn  and  Cloth  from 
same. 

One  Cow. 

One  Table. 

Six  Chairs. 

Twelve  Plates. 

One  Sugar  Dish. 

Two  Swine,  and 
Pork  of  such  Swine. 


has  come  to  the  knowledge  of  the  said  Admin- 
istrat  and  particularly  of  all  moneys,  bank 

bills,  and  other  circulating  medium  belonging  to 
the  said  deceased,  and  of  all  just  claims  of  said 
deceased,  against  said  Administrat  and  of 

all  bonds,  mortgages,  notes,  and  other  securities, 
for  the  payment  of  money  belonging  to  the  said 
deceased,  specifying  the  names  of  the  debtors  in 
each  security,  the  date,  the  sum  originally  pay- 
able, the  endorsements  thereon,  with  their  date 
and  the  sum  which,  in  the  judgment  of  the  Ap- 
praisers, may  be  collectible  on  such  security. 

Upon  the  completion  of  this  Inventory,  dupli- 
cates thereof  have  been  rnade,  and  signed  at  the 
end  thereof  by  the  Appraisers. 

(a)  List  of  exempted  articles. 

(Here  specify,  having  reference  to  section  2713 
of  the  Code,  all  items  of  property,  preferably  in 
the  order  of  the  subdivisions  of  that  section, 
which  the  widow  and  children  are  entitled  to 
have  exempted,  bearing  in  mind  the  limitations 
as  to  number  or  value  fixed  by  that  section.) 
(Note.^)  See  Matter  of  Williams,  31  App.  Div. 
617. 

Necessary  food  for  Swine,  for  sixty  days  after 
the  death  of  to  wit : 

Necessary  food  for  Sheep,  for  sixty  days  after 
the  death  of  to  wit : 

Necessary  food  for  Cow,  for  sixty  days  after  the 
death  of  to  wit : 

Necessary  provisions  and  fuel  for  the  Widow,  or 
Child  or  Children,  for  sixty  days  after  the  death 
of  to  wit : 

And  also  the  following  articles  of  Household 
Furniture,  not  exceeding  One  Hundred  and  Fifty 
DoUars  ($150)  in  value : 
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All  neeessary  Wear- 
ing Apparel. 

Beds. 

Bedsteads  and  Bed- 
ding. 

Keoessary  Cooking 
Utensils. 

All  Family  Clothing. 

All  Clotlies  of  the 
Widow,  and  her  Omar 
ments,  proper  for  her 
station. 

One  Teapot. 

12  Knives  and  Forks, 
12  Spoons. 

12  Tea-cups  and 
Saucers. 

One  Milk  Pot. 

Note.^  The 
widow  Is  entitled 
to  the  exemption 
of  property  under 
Kubdi  vision  5  even 
though  under  the 
will  she  has  been 
given  all  the  house- 
hold property. 
Matter  of  Frazer, 
92  N.  Y.  239,  246. 
See  also  Lyen- 
decker  v.  Eisemann, 
3  Dem.  TO,  73. 

Notefi  Here 
give  full  schedule 
of  the  furniture 
and  other  house- 
hold chattels, 
scheduling  them 
under  the  various 
rooms  of  the 
house  so  as  to  be 
capable  of  identifi- 
cation by  the  ap- 
praisers upon  their 
being  exhibited  to 
them.  The  inven- 
tory should  be  so 
ruled  as  to  allow 
of  the  amimnts 
being  Inserted  by 
the  appraisers  op- 
posite the  I'espeo- 
tive  items. 

Note.*      Specify 


Dollars. 


CIS. 


DOLLAHS. 


CIS. 


In  addition  to  the  within  enumerated  articles 
exempt  from  appraisal,  the  Appraisers,  in  the 
exercise  of  their  discretion,  pursuant  to  the  Stat- 
ute, set  apart  the  following  articles  of  necessary 
Household  Furniture,  Provisions,  and  other  Ero- 
sonal  Property,  for  the  use  of  the  Widow  and 
minor  Children  of  the  testator,  the  same  not  ex- 
ceeding in  value  One  Hundred  and  Fifty  Dollars 
(8150) :     (Note.^) 


DOLLAKS.        CtS, 


DOLLAES. 


Ots. 


(5)  Articles  of  household  furniture.     (Note.') 


Boom  in  which  contained. 


Value. 


(c)  Particular  statement  of  all  bonds,  mort- 
gages, notes,  and  other  securities  for  the  pay- 
ment of  money  under  section  2714. 


Nature  of 
Security. 


Debtor." 


Date. 


Sum  Originally 
Payable. 


(c^)  Promissory  Notes. 


Debtor.  Date.  Sum  Originally  Names  of  Amounts  Col- 
Pay'able.        Indorsees.  .    lectiblb;. 


(c2)  Moneys  belonging  to  the  deceased  which 
have  come  to  the  hands  of  the  executor  or  ad- 
ministrator.    (Note.*) 

(d)  (Here  include  any  lease,  estate  or  interest 
in  lands,  crops,  produce,  accrued  rents,  goods,, 
wares,  merchandise,  or  other  assets  described  in 
section  2712  not  already  enumerated.) 

(e)  Accounts  receivable,  considered  good. 
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whether  this  is 
specie,  banic  bills, 
or  other  circulat- 
ing medium  ;  and 
state  where  each 
is. 


Name. 


Obuoinal 
Amount 

JJUE. 


Pbesent 
Amount 

1)U£. 


Date  of 

Last 
Payment. 


Amount  of 

Last 

Payment. 


(/)  Accounts  receivable,  not  considered  good. 


Name. 


Original 

Amount 

Due. 


Present 

Amount 

Due. 


Date  of 

Last 
Payment. 


AMOUNT  or 

Last 
Payment. 


(g)  CLiattels  having  no  a.scertainable  value. 

Under  this  head  include  all  items  not  properly 
falling  under  any  head  previously  described 
herein,  unless  tliey  are  of  a  character  not  to  be 
readily  appraised.  Under  this  head  will  natu- 
rally come  collections  of  autographs,  butterflies, 
geographical  specimens,  having  merely  a  local 
or  special  interest ;  if,  however,  the  collection 
be  one  of  stamps  or  of  coins  having  a  regular 
market  value,  the  appraisers  should  take  the 
trouble  to  estimate  its  value  at  least  approxi- 
mately. 

(h)  Debts  due  by  representative. 

Under  this  head  exhibit  any  just  claims  of  the 
deceased  against  the  representative,  if  there  are 
any,  specifying  the  date,  amount  due,  original 
amount,  as  required  by  section  2714. 

(Signatures.) 


Note.  See2 
R.  S.  Tit.  3,  Art.  1, 
Chap.  VI,  §  16, 
8th  ed.  p.  2558. 


Oath  to  Inventoet.     (Note.') 


ss. 


State  of  New  York 
Countj'  of 

being  duly  sworn,  says :  I  am  the 
executor  of  the  last  will  and  testament  of 
late  of  deceased  ;  the  foregoing  inven- 

tory by  me  made  is  in  all  respects  just  and  true, 
it  contains  a  true  statement  of  all  the  personal 
property  of  the  deceased  which  has  come  to  my 
knowledge,  and  particularly  of  all  money,  bank 
bills  and  other  circulating  medium  belonging  to 
the  deceased,  and  of  all  just  claims  of  the  de- 
ceased against  me,  according  to  the  best  of  my 
knowledge. 

(Signature.) 

Sworn  to  before  me,  this 
day  of  189 


lis  > 
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§  U.  What  shall  be  deemed  assets.— The  Code  provides 
distinctly  what  should  be  deemed  assets  and  what  articles  are 
to  be  exempted  from  appraisement;  this  is  by  virtue  of  sec- 
tions 2712  and  2713,  which  are  as  follows : 

The  following  shall  be  deemed  assets  and  go  to  the  execu- 
tors or  administrators,  to  be  applied  and  distributed  as  part 
of  the  personal  property  of  the  testator  or  intestate,  and  be 
included  in  the  inventory  : 

1.  Leases  for  years  ;  lands  held  by  the  deceased  from  year 
to  year  ;  and  estates  held  by  him  for  the  life  of  another  i)er- 
son. 

2.  The  interest  remaining  in  him,  at  the  time  of  his  death, 
in  a  term  of  years  after  the  expiration  of  any  estate  for  years 
therein,  granted  by  him  or  any  other  person. 

3.  The  interest  in  lands  devised  to  an  executor  for  a  term 
of  years  for  the  payment  of  debts. 

4.  Things  annexed  to  the  freehold,  or  to  any  building  for 
the  purpose  of  trade  or  manufacture,  and  not  fixed  into  the 
wall  of  a  house  so  as  to  be  essential  to  its  support. 

5.  The  crops  growing  on  the  land  of  the  deceased  at  the 
time  of  his  death. 

6.  Every  kind  of  produce  raised  annually  by  labor  and  cul- 
tivation, except  growing  grass  and  fruit  ungathered. 

7.  Rent  reserved  to  the  deceased  which  had  accrued  at  the 
time  of  his  death. 

8.  Debts  secured  by  mortgages,  bonds,  notes  or  bills  ;  ac- 
counts, money,  and  bank  bills,  or  otlier  circulating  medium, 
things  in  action,  and  stock  in  any  corporation  or  joint-stock 
association. 

9.  Goods,  wares,  merchandise,  utensils,  furniture,  cattle, 
provisions,  moneys  unpaid  on  contracts  for  the  sale  of  lands 
and  every  other  species  of  personal  property  not  herein- 
after excepted.  Things  annexed  to  the  freehold,  or  to  a 
building,  shall  not  go  to  the  executor,  but  shall  descend  with 
the  freehold  to  the  heirs  or  devisees,  except  such  fixtures  as 
are  mentioned  in  the  fourth  subdivision  of  this  section.  'J'he 
right  of  an  heir  to  any  property,  not  enumerated  in  tliis  sec- 
tion, which  by  the  common  law  wonld  descend  to  him.  is  not 
impaired  by  the  general  terms  of  this  section.  §  3  7 13, 
Code  Civil  Proc. 

It  may  be  observed  that  there  is  an  additional  statutory  "  as- 
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set "  for  the  recovery  and  distribution  of  which  an  administra- 
tor may  be  appointed,  to-wit  a  cause  of  action  for  decedent's 
death.    See  §§  1002-3,  Code  Civ.  Proc. 


ILLUSTKATIVE  TABLE. 


WHAT  BA.S  BEEN  DEEMED  ASSETS. 

Policy  of  life  insurance:  assets 
■wliere  "debtor"  resides.  Steele  v. 
Conn.  Gen.  Life  Inx.  Co.,  22  Misc. 
249,  253.  See  Morschauser  v.  Pierce, 
64  App.  Div.  558.  The  corporation's 
residence  being  determined  for  ad- 
ministration purposes  by  its  repre- 
sentation within  the  State  by  an 
agent  upon  whom  process  may  be 
served.  Id.  and  Sulz  v.  Mutual  B. 
F.  L.  Asso.,  145  N.  Y.  56S,  571. 

How  question  affected  by  physical 
location  of  policy.  See  Holi/oke  v. 
Union,  etc.,  Ins.  Co.,  22  Hun,  75, 
afE'd  84  N.  Y.  648;  MorrUon  v.  Mu- 
tual Life,  57  Hun,  97;  Johnston  v. 
Smith,  25  Hun,  171. 

Policy  on  life  of  husband  and  as- 
signed to  wife  is  an  asset  in  her  es- 
tate. Morschauser  v.  Pierce,  supra ; 
Genffroy  v.  Gilbert,  154  N.  Y.  741; 
Matter  nf  Knoedler,  140  N.  Y.  377; 
Griswold  V.  Sawyer,  125  N.  Y.  411, 
414. 

When  payable  to  "legal  represen- 
tatives." Sulzv.  Mutual  R.  F.  L. 
Asso.,  supra. 

Partnership  property:  only  the  net 
balance  due  decedent  after  partner- 
ship accounting.  Montgomery  v. 
Downing,  2  Brad.  220;  Campbell  v. 
Campbell,  16  N.  Y.  Supp.  lliS. 

Proceeds  of  milk  taken  from  dece- 
dent's farm  by  farmers  working  it 
for  decedent  "  on  sliares,"  is  "  avails 
of  the  personal  estate  of  the  intes- 
tate "  and  hence  assets  in  the  admin- 
istrator's liands.  Matter  of  Strick- 
land, 10  Misc.  486,  489. 

Commissions  on  transaction  pay- 
able to  decedent,  but  accruing  after 
death.     Matter  of  Goss,  71  Hun,  120. 

Checks  given  to  wife  at  time  of 
decedent's  death,  unless  gift  or  pay- 
ment is  proved.  Matter  of  James, 
146  N.  Y.  78. 

Eents  accrued  at  decedent's  death. 
Miller  V.  Crawford,  14  N.  Y.  Snpp. 
358.  This  includes  rents  payable  in 
advance  and  thus  due  when  lie  dies. 
Be  Weeks,  5  Dem.  194. 
■  Damages  appraised  before  dece- 

62 


WHAT    HAS    BEEN   DEEMED    NOT 
ASSETS. 

Proceeds  of  policy  by  its  terms 
payable  to  "  children."  Senior  v. 
Ackerman,  2  Eedf.  302.  Fire  in- 
surance policy  proceeds  on  loss  after 
assured's  death  belong  to  heirs. 
Matter  <f  Kane,  38  Misc.  276,  280. 
While  the  administrator  may  sue  on 
same  he  holds  sum  recovered  as 
trustee  for  the  heirs.  Lawrence  v. 
Niagara  F.  I.  Co.,  2  App.  Div.  267. 

Funeral  benefits  from  a  beneficial 
association.  Leidenthal  v.  Correll,  5 
Eedf.  267. 

Benefits  payable  to  family  "  of  de- 
ceased" or  to  a  specific  beuefloiary. 
Matter  of  Palmer,  3  Dem.  129,  134, 
citing  Browny.  Catholic  Mutual,  etc., 
33  Hun,  26!.  See  Hellenbery  v.  Ind. 
Order  of  B'nai  BWith,  94  N.  Y.  580; 
Matter  of  Gordon,  39  N.  Y.  St.  Eep. 
909. 

Whether  proceeds  of  policy  gp  to 
particular  beneficiary  or  to  the  es- 
tate may  depend  not  only  on  policy 
but  on  bv-laws  of  compnny.  Sulz 
V.  M.  R.  F.  L.  Asso.,  145  N.  Y.  563, 
508. 

So  even  when  payable  to  "legal 
representatives  "  they  will  not  be 
deemed  assets  if  intent  be  shown 
that  other  than  ordinary  meaning  be 
given  to  such  words.  ChriKWold  v. 
Sawyer,  125  N.  Y.  411;  Bishop  v. 
Grand  Lodge,  112  N.  Y.  627,  636. 

Moneys  deposited  by  a  decedent  in 
his  lifetime  "in  trust"  for  desig- 
nated beneficiaries.  Matter  of  Walk- 
er, 17  N.  Y.  Supp.  666;  Matter  of 
Colly er,  4  Dem.  24;  Anderson  v. 
Thompson,  38  Hun,  394;  Crowe  v. 
Brady,  5  Redf.  1. 

Deposit  in  savings  bank  for  testa- 
tor and  his  wife,  upon  proof  it  was 
to  go  to  survivor  it  is  not  deemed 
part  of  decedent's  assets.  Matter  of 
Meehan,  28  Misc.  167,  169. 

Growing  grass  and  fruits.  Kain 
V.  Fixher,  6  N.  Y.  597;  2  E.  S.  82,  §  6, 
.subd.6;  Matter  of  Chamberlain,  140 
N.  Y.  390,  392.  See  Matter  of  Cle- 
mans,  2  Connoly,  237. 

Rents     accruing    after    testator's 
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dent's  death  for  property  taken 
under  condemnation  proceedings. 
Ballou  V.  Ballou,  78  N.  Y.  325. 

Corn  and  other  annual  crops 
"  produced  by  care  and  cultivation, 
and  not  growing  spontaneously." 
Matter  of  Chamberlain,  140  N.  Y.  390, 
392;  1  Williams  on  Executors,  p.  70; 
2  K.  S.  82,  §  6,  subd.  5;  Stale  v.  Wit- 
bur,  77  N.  Y.  158;  Sradner  v.  Faulk- 
ner, 34  N.  Y.  347.  But  if  not  needed 
to  pay  debts  they  go  to  the  devisee. 

Such  residue  of  the  proceeds  of  a 
mortgage  the  testator's  widow  had  a 
riglit  10  use  for  her  support  during 
her  life,  but  remaining  unexpended 
at  her  death  became  assets  of  tlie 
testator's  estate.  Matter  of  Clark, 
34  N.  Y.  St.  Rep.  523. 

Rents  and  all  proceeds  of  real  es- 
tate is  assets  in  executor's  hands 
■where  all  the  x-esiduary  estate  is 
made  one  fund  and  the  realty  sub- 
jected by  the  will  to  an  equitable 
conversion.  Smith  v.  A.  D.  F.  T. 
Founding  Co.,  16  App.  Div.  428. 

Ornaments  of  the  wife  are  assets 
of  her  estate.  Matter  of  Whiting,  19 
Misc.  85. 
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death  go  to  heirs,  not  to  representa- 
tive. Priester  v.  Eohloeh,  70  App. 
Div.  256. 

Mortgage  payable  to  A  £uid  B  "  ex- 
ecutors of  and  trustees  under"  a 
certain  will,  not  necessarily  assets  if 
words  are  merely  "  descriptio  per- 
sonarum."  U.  S.  Trust  Co.  v.  Stan- 
ton, 76  Hun,  32. 

See  as  to  when  mode  of  transfer 
not  sufficient  to  make  property  as- 
sets. Van  Slooten  v.  WheHer,  76 
Hun,  f,5;  Frost  v.  Craig,  2S'S.  Y.St. 
Rep.  157;  Tompkins-v.  Bice,  55  Hun, 
563. 

Proceeds  of  pi-omissory  notes 
handed  by  a  testator  to  hisexecutors 
just  before  li  is  death  with  the  request 
to  collect  and  expend  upon  his  fu- 
neral expenses  and  a  monument,  is 
nut  assets  so  that  a  widow  can  claim 
any  part  of  it.  Matter  ofBildebrand, 
1  Misc.  245. 

Funds  set  apart  for  specific  pur- 
I'oses.    Fi.iherv.  J'-is/ter,  1  Bradf.  335. 

Assigned  estate  not  assets  in  hands 
of  administrator  of  a  deceased  as- 
signee for  benefit  of  creditors. 
Hayne  v.  Sealy,  22  Misc.  243. 

Moneys  deposited  by  decedent 
"as  executor"  with  stockbrokers  as 
margin  for  stock  deals,  when  it  did 
not  appear  that  he  was  really  exec- 
utor of  any  estate,  and  he  expressly 
stated  he  was  not.  Mittnacht  v. 
Bache,  16  App.  Div.  426. 

See  as  rents  and  dividends,  post, 
p.  1002. 


§  15.  Exemption  for  widow  and  children.— (See  jcos^,  p.  14.50, 
as  to  neglect  to  set  apart  exempt  property.) 


If  a  man  having  a  family  die,  leaving  a  widow  or  minor 
child  or  children,  the  following  articles  shall  not  be  deemed 
assets,  but  must  be  included  and  stated  in  the  inventory  of 
the  estate  without  being  appraised  : 

1.  All  spinning-wheels,  weaving-looms,  one  knitting-ma- 
chine, one  sewing  machine,  and  stoves  put  up  or  kept  for  use 
by  his  family. 

2.  The  family  Bible,  family  pictures  and  school-books,  used 
by  or  in  such  family,  and  books  not  exceeding  in  value  fifty 
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dollars,  which  were  kept  and  used  as  part  of  the  family 
library. 

3.  Sheep  to  the  number  of  ten,  with  their  fleeces,  and  the 
yarn  and  cloth  manufactured  from  the  same ;  one  cow,  two 
swine,  and  the  pork  of  such  swine,  and  necessary  food  for 
such  swine,  sheep  or  cow  for  sixty  days,  and  all  necessary 
provisions  and  fuel  for  such  widow,  child  or  children  for  sixty 
days  after  the  death  of  such  deceased  person. 

4.  All  necessary  wearing  apparel,  beds,  bedsteads  and  bed- 
ding, necessary  cooking  utensils,  the  clothing  of  the  family, 
the  clothes  of  the  widow  and  her  ornaments  proper  for  her 
station;  one  table,  six  chairs,  twelve  knives  and  forks,  twelve 
plates,  twelve  tea  cups  and  saucers,  one  sugar  dish,  one  mUk- 
pot,  one  tea-pot  and  twelve  spoons  and  other  household  fur- 
niture not  exceeding  one  hundred  and  fifty  dollars  in  value. 

5.  Other  necessary  household  furniture,  provisions  or  other 
personal  property,  in  the  discretion  of  the  appraisers,  to  the 
value  of  not  exceeding  one  hundred  and  fifty  dollars.  Such 
articles  and  property  shall  remain  in  the  possession  of  the 
widow,  if  there  be  one,  during  the  time  she  lives  with  and  pro- 
vides for  such  minor  child  or  children.  If  she  ceases  so  to  do, 
she  shall  be  allowed  to  retain  as  her  own,  her  wearing  apparel, 
her  ornaments  and  one  bed,  bedstead  and  the  bedding  for 
the  same,  and  the  property  specified  in  subdivision  five ;  and 
the  other  articles  so  exempted  shall  then  belong  to  such  minor 
child  or  children.  If  she  lives  with  and  provides  for  such 
minor  child  or  chUdi-en  until  it  or  they  become  of  full  age,  all 
the  articles  and  property  in  this  section  mentioned  shall  be- 
long to  the  widow.  If  there  be  a  widow  and  no  minor  child, 
aU  the  articles  and  property  in  this  section  mentioned  shall 
belong  to  the  widow.  If  a  married  woman  die,  leaving  sur- 
viving her  a  husband,  or  a  minor  child  or  children,  the  same 
aHicles  and  personal  property  shall  be  set  apart  by  the  ap- 
praisers ivith  the  same  effect  for  the  benefit  of  such  husband 
or  minor  child  or  children.     §  3713,  Code  Civil  Proc. 

See  Matt&r  of  KocKs  Estate,  9  N.  Y.  Supp.  814,  opinion  of 
Ransom,  Surrogate,  discussing  provisions  of  Eevised  Statutes. 

Subdivision  5  gives  tiie  widow  absolute  title  where  there  is  no 
minor  child,  to  the  articles  and  property  mentioned  in  this  sec- 
tion. See  Crawford  v.  Nassoy,  55  App.  Div.  433.  The  widow 
takes  title  absolutely  by  the  express  terms  of  the  statute,  and 
no  discretion  remains  to  be  exercised  by  the  appraisers.    As 
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to  such  property  the  administrator  and  appraisers  are  only  en- 
titled to  reasonable,  temporary  possession  or  opportunity  for 
inspection  to  enable  them  to  enumerate  the  same  in  the  inven- 
tory. An  action  for  cowoerdon  of  property  of  this  class  will 
doubtless  lie  against  the  administrator  individually  or  in  his 
official  capacity  if  he  converts  such  property  to  his  own  use, 
sells  the  same  or  declines  to  deliver  the  property  to  the  widow 
after  demand  and  a  reasonable  opportunity  to  inventory  the 
same.  Ibid.,  citing  Fox  v.  Burns,  12  Barb.  677 ;  Kapp  v.  Pub- 
lic Admr.,  2  Bradf.  258  ;   Vedder  v.  Saxton,  46  Barb.  188. 

Where  the  will  of  the  testator  leaves  all  his  household  prop- 
erty to  the  widow  she  is  entitled  to  additional  exemption  out 
of  other  personal  property  available  for  the  purpose.  Matter 
of  Accounting  of  Frazer,  92  K  Y.  239,  246. 

This  was  a  case  where,  by  the  will,  the  widow  was  given  "  all 
of  the  household  property  in  the  dwelling  house."  Finch,  J., 
held  that  this  was  broad  enough  to  include  coal  and  wood  pro- 
vided for  the  use  of  the  family,  and  also  the  shotgun,  in  the 
absence  of  proof  showing  that  it  was  not  kept  for  the  defense 
of  the  house.  He  further  held,  that  a  setting  apart  by  the  ap- 
praisers as  exempt  and  for  the  use  of  the  widow,  of  a  horse, 
phaeton  and  harness,  of  the  value  of  $150,  was  proper,  and 
should  be  sustained.  And  he  distinguished  the  case  of  Pech  v. 
Sherwood,  56  N.  T.  615,  where  the  Court  of  Appeals  had  held 
that  the  widow  was  not  entitled  to  an  exemption  for  household 
furniture  where  she  had  been  left  a  life  estate  in  all  the  real 
and  personal  property  of  her  husband,  except  a  certain  legacy 
bequeathed  him  by  a  relative  and  not  paid  over  at  his  death. 
So  "  household  furniture "  has  been  held  to  include  a  piano. 
Matter  of  Allen,  36  Misc.  398. 

The  language  of  section  2713  "if  a  man  having  a  family  die 
leaving  a  widow  "  covers  any  case  where  the  relation  of  hus- 
band and  wife  continued  unbroken  by  law  to  the  time  of  the 
decedent's  death.  Consequently  a  mere  separation  by  agree- 
ment of  the  parties,  and  not  under  any  decree  of  the  court,  . 
will  not  dissever  the  family  within  the  meaning  of  the  statute. 
See  Matter  of  Shedd,  60  Hun,  367,  affirmed  133  N.  Y.  601. 
This  was  a  case  where  the  testator  and  his  wife  had  ceased  to 
live  together  for  about  ten  years  prior  to  his  death  ;  and  for 
eight  years  preceding  his  death  the  husband  had  not  contributed 
to  the  support  of  his  wife.    Nevertheless  the  Surrogate  directed 
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an  inventory  to  be  filed,  on  the  ground  that  the  decedent  did 
have  a  family.  This  decision  was  affirmed  in  the  General  Term 
and  in  the  Court  of  Appeals.  The  General  Term  declined  to 
follow  the  decision  of  an  Iowa  court  {Linton  v.  Crosby,  56 
Iowa,  386),  where  it  had  been  held,  under  a  similar  statute, 
that  where  a  husband  and  wife  had  lived  separate  and  apart  for 
several  years  preceding  his  death,  and  he  neither  contributed 
nor  was  asked  to  contribute  to  her  support,  and  boarded  in  the 
family  of  others,  he  was  not  at  the  time  of  his  death  a  head  of 
a  family  within  the  meaning  and  intent  of  the  statute  relating 
to  exemptions  in  favor  of  widows  and  minors  in  that  State. 

If  the  specific  articles  named  in  subdivision  3  do  not  exist,  al- 
lowance may  be  made  pecuniarily  equivalent.  Matter  of  Wil- 
liams,  31  App.  Div.  617.  The  same  holds  true  where  there 
are  none  of  the  articles  specified  in  subdivision  4.  Matter  of 
Ilemhury,  37  Misc.  454.  In  this  case  the  Surrogate  allowed  $150 
as  equivalent  to  articles  in  subdivision  4 ;  $2D0  as  equivalent  to 
those  in  subdivision  3,  and  $150  as  equivalent  to  those  in  sub- 
division 5. 

Section  2713  was  enacted  by  chapter  686,  Laws,  1893.  In 
the  schedule  annexed  to  this  act,  chapter  173  of  Laws,  1890 
was  repealed.  That  act  repealed  section  1  of  chapter  406,  Laws, 
1889,  and  amended  section  2  thereof.  It  is  clear  that  the  in- 
tention of  the  legislature  was  to  substitute  section  2713  for 
the  pre-existing  statutory  provisions. 

In  the  first  imprint  of  this  work  the  cases  covering  these 
provisions  were  referred  to  in  some  detail.  It  is  deemed  suffi- 
cient now  merely  to  cite  them,  as  important  to  indicate  the 
views  of  the  courts  as  to  the  meaning  of  the  provisions  now 
superseded  bv  the  Code. 

Matter  of  Mulligan.,  4  Misc.  361  (July,  1893),  aff'd  14  N.  Y. 
Supp.  182,  construing  section  2,  chapter  406,  Laws,  1889,  amend- 
ing section  2,  chapter  157,  Laws,  1842. 

Matter  of  Daggett,  2  Connol.y,  230  (March,  1890),  construing 
both  sections  of  act  of  1889,  and  defining  the  duties  of  the 
appraiser  in  estimating  the  exemptions. 

Matter  of  Stewart,  90  Hun,  94  (October,  1895),  construing 
same  act  and  declining  to  follow  the  rule  in  the  Daggett  case. 

widow's  quaeantine. 
Chapter  547,  Laws,  1896  (being  the  Real  Property  Law) 
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provides,  by  section  184,  that  "  a  wido\v  may  remain  in  the 
chief  house  of  her  husband  forty  days  after  his  death,  whether 
her  dower  is  sooner  assigned  or  not,  without  being  liable  to 
any  rent  for  the  same ;  and  in  the  meantime  she  may  have 
her  reasonable  sustenance  out  of  the  estate  of  her  husband." 

In  the  Williams  case,  above  cited,  it  was  held  that  as  testa- 
tor died  seized  of  no  real  estate,  this  section  was  not  applicable. 
But  the  court,  holding  that  remedial  statutes  are  to  be  con- 
strued largely  and  beneficially,  decided  that  a  pecuniary  equiv- 
alent to  articles  which  might  have  been  (but  were  not)  set  apart 
under  subdivision  3  of  section  2713  could  be  allowed  and  paid  to 
the  widow.  Thus  for  forty  days  after  the  death  of  a  husband  a 
widow  has  a  right  called  the  right  of  quarantine  to  occupy  the 
main  dwelling  house  owned  by  the  decedent  at  his  death.  This 
right  is  said  to  be  confined  to  lands  in  which  the  widow  is  en- 
titled to  dower  (see  VodchnerY.  Hudson,  1  Sandf.  215),  as  well 
as  to  the  husband^s  actual  residence.  See  Kerr  on  Eeal  Prop- 
erty, p.  737.  So  Mr.  Kerr  says  (Ibid.) :  "  A  woman  living  sepa- 
rate and  apart  from  her  husband  at  the  time  of  his  death  is  not 
entitled  to  quarantine.  .  .  .  Where  a  wife  is  entitled  to  quaran- 
tine, it  is  not  subject  to  be  taken  on  execution,  because  it  is  a 
mere  personal  right,  and  gives  her  no  estate  in  the  lands  sub- 
ject to  lev}'  on  execution."  And  the  same  author  says  (see 
page  836) :  "After  the  expiration  of  the  quarantine,  the  heir 
could  at  any  time  put  the  widow  out  of  possession  and  drive 
her  to  her  suit  for  dower,  but  the  wife's  mere  right  to  occupy 
the  dwelling  and  farm  attached  of  her  deceased  husband,  until 
dower  is  assigned  her,  gives  her  no  estate  in  the  lands."  See 
Corey  v.  T/ie  People,  45  Barb.  262.  See  also  4  E.  S.  (8th  ed.) 
2556,  §  17. 

This  right  of  quarantine  is  a  personal  right.  Thus  Chancel- 
lor Walworth  (Johnson  v.  Coiiett,  11  Paige,  265,  276),  says: 
"  The  allowance  is  only  intended  to  apply  to  the  sustenance  of 
the  widow  herself.  No  provision  is  made  by  law  for  the  main- 
tenance of  the  children  of  her  deceased  husband  out  of  an  in- 
solvent estate  beyond  the  exempt  articles  allowed  to  the  widow 
for  that  purpose."  But  the  chancellor  expressly  held  that  the 
provisions  of  the  Revised  Statutes  (1  R.  S.  745,  §  17),  were  gen- 
eral and  must  be  construed  as  applicable  to  the  case  of  a  sol- 
vent as  well  as  an  insolvent  estate. 

The   Court  of  Appeals   {Peck  v.  Sherwood,  56  IST.  T.  616) 
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held  where  the  testator  devised  a  life  estate  in  all  of  his  real 
and  personal  property  excepting  solely  a  legacy  coming  to  him 
from  the  estate  of  a  relative ;  and  where  after  his  death  the 
widow  remained  in  the  dwelling  house  enjoying  the  use  of  the 
personal  property  and  received  additional  moneys  from  the  es- 
tate, that  she  was  not  entitled  either  to  an  allowance  of  her 
quarantine  or  to  the  $150  for  household  furniture.  See  head- 
note,  page  616  ;  cf.  Matter  of  Fraser,  92  N.  Y.  239,  246. 

§  16.  The  duty  of  the  appraisers.— The  duty  of  the  ap- 
praisers is  set  forth  in  their  oath,  namely :  that  they  "  will  truly, 
honestly,  and  impartially  appraise  the  personal  property  of  the 
deceased  which  shall  be  exhibited  to  them  for  that  purpose 
according  to  the  best  of  their  knowledge  and  ability."  See  sec- 
tion 2711. 

The  Code  provides  that  the  legatees  and  next  of  kin  are  en- 
titled to  notice  of  the  appraisement ;  this  notice  must  be  given 
by  the  executor  or  administrator,  within  a  reasonable  time  after 
qualifying,  and  must  be  a  notice  of  at  least  five  days. 

The  wording  of  section  2711  "  giving  a  notice  to  the  legatees 
and  next  of  kin  residing  in  the  county  where  the  property  is 
situated  •'  as  contrasted  with  the  subsequent  language  "  and 
posting  a  notice  in  three  of  the  most  public  places  of  the 
town "  clearly  indicates  that  the  notice  to  the  legatees  and 
next  of  kin  must  be  personally  given,  there  being  no  manner 
of  service  indicated.  So  long  as  notice  is  actually  given  the 
manner  of  giving  notice  will  be  immaterial.  The  parties  in- 
terested are  entitled  to  attend  at  the  appraisement,  and  the 
appraisers  in  their  presence  must  estimate  and  appraise  the 
property  exhibited  to  them.  The  executor  is  under  no  obli- 
gation to  set  any  estimate  of  value  opposite  the  items  included 
in  the  inventory.  The  only  duty  of  the  representative  is  to 
make  a  true  and  perfect  inventory  of  all  the  personal  property 
of  the  testator  or  intestate.  Section  2711,  and  Matter  of 
McCaffrey,  50  Hun,  371.  The  Surrogate  has  no  authority  to 
direct  the  appraisers  as  to  the  manner  in  which  they  are  to 
estimate  the  value  of  the  property.  Matter  of  McCaffrey, 
supra. 

"Where  the  deceased  was  a  member  of  a  partnership,  his  in- 
terest in  the  partnership  may  be  estimated  in  the  inventory, 
but  the  Surrogate  has  no  power  to  compel  the  surviving  part- 
ner to  produce  and  deposit  for  inspection  in  the  Surrogate's 
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office  the  partnership  books ;  nor  have  the  appraisers  the  right 
to  interfere  with,  or  require  the  production  of,  the  partnership 
assets,  for  the  purpose  of  including  the  same  in  the  inventory, 
it  is  sufficient  for  all  purposes  if  the  fact  appear  in  the  inven- 
tory that  there  is  such  a  partnership  interest,  but  the  right  of 
possession  of  the  partnership  property  and  the  winding  up  of 
the  partnership  affairs  at  the  decedent's  death  devolves  upon 
the  surviving  partner.  The  interest  of  the  estate  in  the  part- 
nership is  usually  fixed  by  means  of  an  accounting  or  settle- 
ment of  the  partnership  affairs.  See  Thompson  v'.  Thompson, 
1  Bradf.  24  ;  Waring  v.  Waring,  1  Eedf.  206,  207  ;  Camp  v. 
Frazer,  4  Dem.  212. 

When  the  executor  or  administrator  comes  to  make  his  ac- 
count, it  is  then  competent  for  parties  in  interest  to  prove  that 
he  has  not  charged  himself  with  all  the  property  that  came  or 
should  have  come  into  his  hands,  or  with  the  true  value  thereof. 
Vogel  V.  Arhogast,  4  Dem.  399,  403. 

The  appraisers  can  only  appraise  existing  assets.  Conse- 
quently where  there  are  no  assets  to  be  appraised  it  is  useless 
to  require  the  filing  of  an  inventory  or  the  appointment  of  ap- 
praisers. Surrogate  Calvin  accordingly  held  {Matter  of  Bob- 
bins, 4  Eedf.  144)  upon  a  motion  to  compel  an  administratrix 
to  file  an  inventory,  that  it  would  be  a  farce  to  grant  the  motion 
when  it  appeared  that  all  the  assets  which  had  come  into  the 
administratrix's  hand,  and  of  which  she  had  any  knowledge, 
had  been  disposed  of  in  paying  funeral  expenses  and  claims 
against  the  estate.  And  he  observes :  "  The  only  remedy  in 
such  a  case,  appears  to  be  to  require  the  representatives  of  an 
estate  thus  situated  to  make,  under  oath,  a  statement,  in  the 
nature  of  an  account,  of  the  property  that  came  into  their  hands 
as  such,  its  value,  and  its  disposition,  and  what  has  become  of 
the  proceeds.  This  seems  to  have  been  done  by  the  adminis- 
tratrix in  this  case.  If  the  parties  interested  desire  to  test  the 
accuracy  of  her  statement,  they  may  require  her  to  account  in 
the  usual  way,  and  in  the  absence  of  any  inventory,  it  will  be 
incumbent  upon  the  administratrix  to  show  what  she  has  re- 
ceived, and  the  disposition  thereof,  which  any  parties  interested 
may  contest  and  falsify.  The  affidavit  of  the  administratrix, 
in  this  matter,  should  stand  as  her  statement  of  the  value  of  the 
assets  which  came  to  her  hands." 

In  the  later  case  of  Silverh^andt  v.  Widmayer,  2  Dem.  263, 
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upon  an  application  for  an.  attachment  against  the  administrator 
for  failure  tolile  an  inventory,  where  the  administrator  filed  an 
affidavit  stating  that,  with  the  assent  of  the  next  of  kin  and 
before  his  appointment,  he  had  sold  the  furniture,  stock  in  trade, 
and  the  lease  of  saloon  belonging  to  the  decedent,  and  had  ap- 
plied the  proceeds  upon  certain  indebtedness  owing  to  himself 
from  the  decedent,  and  that  there  were  no  other  assets  to  be 
inventoried,  Surrogate  Rollins  held,  that  this  affidavit  did  not 
show  sufficient  cause  why  the  petition  should  be  denied  and 
overruled  the  decision  of  Surrogate  Calvin  in  Matter  of  Robbing, 
saying,  "  the  late  Surrogate  seems  to  have  overlooked  the  case 
of  Butler's  Estate,  38  K  Y.  397."  This  however  does  not 
seem  to  bear  upon  the  exact  point  at  issue.  The  question  in- 
volved in  that  case  being,  "  can  an  executor  of  a  deceased  resi- 
dent  of  this  State  holding  domestic  letters  testamentary  be 
required  to  include  in  his  inventory  assets  belonging  to  the  de- 
ceased situate  in  another  State."  The  objection  raised  in  that 
case  was  that,  as  the  statute  required  the  appraisers  to  appraise 
personal  property  exhibited  to  them,  and  as  such  personal  prop- 
erty out  of  the  State  could  not  be  exhibited  to  them,  therefore 
they  could  not  be  required  to  appraise  it.  The  Court  of  Ap 
peals  very  properly  held  that  there  was  no  restriction  or  quali- 
fication in  the  statute  as  to  the  actual  production  of  assets 
before  appraisers,  but  merely  that  all  the  goods,  chattels,  and 
credits  of  the  testator  should  be  exhibited  upon  the  inventory. 
The  correctness  of  this  decision  is  manifest  from  the  character 
of  the  property  deemed  assets  under  section  2712  and  the  secu- 
rities for  the  payment  of  money  required  to  be  included  in  the 
inventory  under  section  2714.  The  decision  in  the  Rohlins 
case  therefore  does  not  seem  to  be  inconsistent  with  the  deci- 
sion in  the  Matter  of  Butler's  Estate,  and  whether  they  are  as 
a  matter  of  fact  inventoried  here  or  elsewhere  the  remedy  of 
any  person  interested  to  compel  the  filing  of  an  account  of 
assets,  claimed  to  have  been  disposed  of  by  the  administrator, 
is  a  sufficient  remedy  for  his  protection.  But  in  the  case  be- 
fore Surrogate  EoUins  the  administrator  claimed  to  have 
paid  his  own  claim  only.  This  distinguishes  the  case  from 
the  Rollins  case  where  the  assets  were  shown  to  have  been 
.  applied  generally  to  pay  decedent's  debts  and  the  funeral  ex- 
penses. 

An  application  to  compel  the  filing  of  an  inventory  was  not 
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allowed  when  made  thirty  years  after  the  death  of  the  testatdr, 
Thompson  V.  Thompson,  1  Bradf.  24. 

§  17.  Same  subject.— It  seems  that  the  appraisers  have  no 
power  to  administer  oaths.  As,  for  example,  for  the  purpose 
of  ascertaining  the  ages  of  widows  of  husbands  dying  intestate 
so  as  to  estimate  the  value  of  their  dower  interest  under  Rule  70 
of  the  Supreme  Court.  Steward's  Estate,  10  N.  Y.  Supp.  24,  28. 
This  is  a  judicial  act  and  the  matter  should  be  ascertained  by 
the  Surrogate  as  incident  to  the  order  appointing  the  apprais- 
ers. Ibid.  And  the  order  should  contain  a  recital  of  the  Sur- 
rogate's finding  to  serve  as  instruction  to  the  appraisers.  In 
this  request  they  differ  from  appraisers  in  transfer  tax  proceed- 
ings who  have  this  power  expressly  by  statute.  See  chapter 
on  Transfer  Tax. 

§  18.  Return  of  inventory. 

Duplicates  of  the  inventory  must  be  made  and  signed  by  the 
appraisers,  one  of  which  must  be  retained  by  the  executor  or 
administrator,  and  the  other  returned  to  the  surrogate  within 
three  months  from  the  date  of  the  letters.  On  returning  such 
inventory,  the  executor  or  administrator  must  take  and  sub- 
scribe an  oath,  indorsed  upon  or  annexed  to  the  inventory, 
stating  that  the  inventory  is  in  all  respects  just  and  true,  that 
it  contains  a  true  statement  of  all  the  personal  property  of  the 
deceased  which  has  come  to  his  knowledge,  and  particularly 
of  all  money,  bank  bills  and  other  circulating  medium  belong- 
ing to  the  deceased,  and  of  all  just  claims  of  the  deceased 
against  him,  according  to  the  best  of  his  knowledge.  Any 
one  executor  or  administrator,  on  the  neglect  of  the  others, 
may  return  an  inventory ;  and  the  executors  or  administra- 
tors so  neglecting  shall  not  thereafter  interfere  with  the  ad- 
ministration or  have  any  power  over  the  personal  property  of 
the  deceased ;  but  the  executor  or  administrator  so  returning 
the  inventory  shall  have  the  whole  administration,  until  the 
delinquent  return  and  verify  an  inventory,  in  accordance  with 
the  provisions  of  this  article.    §  <J ')'  1 5,  Code  Civil  Proc. 

The  importance  of  making  and  returning  the  inventory  is 
emphasized  by  the  provisions  about  to  be  noted  whereby  the 
making  and  returning  of  the  inventory  can  be  compelled  under 
section  2716.  The  inventory  is  not  conclusive  against  the  suc- 
cessor of  the  executor  and  does  not  bind  him  presumptively. 
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Solomons  V.  Kursheedt,  3  Dera.  307, 313.  But  in  all  actions  arid 
special  proceedings  affecting  the  estate,  the  inventory  is  pre- 
sumptive evidence  of  the  amount  and  value  of  the  estate,  both 
for  and  against  the  executor.  It  would  often  be  extremely- 
difficult,  if  not  impossible,  to  prove  what  property  came  into 
his  possession,  if  he  were  to  be  excused  froiii  making  and  re- 
turning an  inventory  thereof.  Consequently,  it  has  been  held 
that  it  is  against  public  policy  to  provide  by  will  that  the  exec- 
utors shall  not  be  obliged  or  compelled  to  file  with  the  Surro- 
gate any  inventory  of  the  estate.  Potter  v.  Mc Alpine,  3  Dem. 
108,  128.  See  Brainerd  v.  Birdsall,  2  Dem.  331.  If  a  testator 
were  allowed  to  dispense  with  the  making  of  aii  inventory  by  his 
will,  many  of  the  safeguards  thus  thrown  around  the  estate  which 
comes  to  the  hands  of  an  executor  would  be  thrown  down 
and  fraud  and  misappropriation  of  the  trust  property  would  be 
rendered  much  easier  and  less  liable  to  detection  than  at  pres- 
ent. Ibid.  It  is  perfectly  competent  before  the  inventory  is 
returned,  to  amend  it  by  striking  out  items  improperly  inserted 
or  by  inserting  items  inadvertently  omitted.  See  Matter  of 
Payne,  78  Hun,  292.  The  importance  of  returning  a  true  and 
accurate  inventory  is  not  only  shown  by  the  rule  above  stated 
that  it  will  be  presumptive  evidence  both  for  and  against  the 
executor;  but  because,  also,  if  shown  to  be  insufficient  or  inac- 
curate, the  tiling  of  a  new  inventory  can  ba  compelled  and,  if 
the  errors  in  the  first  inventory  are  shown  to  be  gross  or  negli- 
gent errors,  the  costs  of  the  proceedings  may  be  imposed  per- 
sonally upon  the  executor. 

Moreover  an  accurate  inventory  with  a  fair  appraisement  is 
a  protection  to  the  executor  in  dealing  with  the  persons  inter- 
ested in  the  estate ;  "  and  the  omission  to  exhibit  an  inventory, 
which  every  executor  ought,  especially  in  a  deficient  estate,  is 
an  imputation  against  him,  which  always  inclines  the  court  to 
bear  harder  on  such  an  executor."  Hart  v.  Ten  Eych,  2  Johns. 
Ch.  62,  80. 

§  19.  Debts  of  the  representative  to  the  decedent.— (See 
provision  of  section  2714,  p.  971,  ante,  and  discussion  at  p.  1473, 
fost>i  It  is  the  duty  of  the  executor  to  include  in  his  in  ventory 
any  just  claim  which  the  decedent  had  against  \i\m{Barh- 
halter  v.  Norton,  3  Dem.  GIO)  or  against  a  firm  of  which  such 
executor  is  a  member.  Matter  of  Consalus,  95  N.  Y.  340. 
See  section  2714.    Where  the  representative  includes  in  his  in- 
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ventory  such  a  debt  there  is  a  strong  presumption  raised  that 
the  debt  is  a  subsisting  and  valid  one  {Lloyd  v.  Lloyd,  1  Kedf. 
399) ;  and  if  there  is  any  valid  set-off  or  defense  to  the  in- 
debtedness in  favor  of  the  executor  he  should  for  his  own  pro- 
tection specify  it  in  the  inventory,  for  while  he  might  not  be 
estopped  from  setting  up  subsequently  a  defense  in  bar  of  the 
claim  such  as  payment  or  satisfaction,  nevertheless  the  un- 
explained omission  of  any  set-off  in  the  inventory  which  spec- 
ifies the  claim,  would  be  conclusive  evidence  against  the  ex- 
ecutor, that  at  the  time  the  inventory  was  made  he  did  not 
think  of  setting  up  any  claim  as  against  the  indebtedness. 
Lloyd  V.  Lloyd,  1  Eedf.  399,  404.  The  strong  presumption 
furnished  by  the  inventory  in  the  absence  of  any  set-off  or  de- 
fense therein  stated,  would  have  to  be  overcome  by  clear  and 
convincing  evidence,  if  subsequently,  as  upon  his  accounting, 
the  executor  claimed  a  reduction  or  discharge  of  the  debt  by 
reason  of  some  set-off  or  defense.  Bellinger  v.  Potter,  36  N. 
Y.  St.  Eep.  601.  This  rule  is  illustrated  by  the  fact  that  the 
courts  have  held,  that  if  an  executor  or  administrator  includes 
in  his  inventory  a  note  from  himself  to  the  decedent,  against 
which  the  statute  of  limitations  may  have  run,  and  does  not 
set  forth  this  fact  in  the  inventory,  his  act  in  including  it 
among  the  credits  will  operate  as  a  sufficient  written  acknowl- 
edgment to  remove  the  bar,  and  the  executor  or  administrator 
will  not  be  heard  later,  as  upon  his  accounting,  to  set  np  the 
statute.  See  Matter  of  Daggett,  1  Misc.  248,  Davie,  Surr.,  at 
page  252,  citing  Boss  v.  Boss,  6  Hun,  80 ;  Morrow  v.  Morrow, 
12  Hun,  386 ;  Clark,  Adm.,  v.  Van  Amburgh,  14  Hun,  557 ; 
Bryar  v.  Willcocks,  3  Cow.  159 ;  Stuart  v.  Foster,  18  Abb. 
Pr.  305.  See  as  to  power  of  Surrogate,  nevertheless,  to  try 
the  issue  upon  the  accounting,  Matter  of  Leslie,  3  Redf.  280. 

So  if  the  executor  or  administrator  is  insolvent  he  must 
nevertheless  return  his  debt  as  an  asset.  Baucus  v.  Stover,  89 
N".  y.  1.  Upon  his  accounting  his  insolvency  can  be  shown 
and  the  debt  can  be  adjudged  uncollectible.  Burkhalter  v. 
Norton,  3  Dem.  610.  But  the  representative  stands  in  the  same 
position  as  any  other  debtor,  so  that  should  he  become  possessed 
of  means  subsequently  to  pay  the  indebtedness  h«  may  be  com- 
pelled by  the  parties  in  interest  to  account  for,  and  pay  over, 
the  amount  thereof  in  the  same  manner  as  if  he  had  after  an  ac- 
counting recovered  a  doubtful  claim  from  a  third  person  for 
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which  he  had  received  credit  on  the  accounting.     Id.,  page 
612. 

§  20.  Compulsory  filing  of  inventory.— Of  the  two  dupli- 
cate inventories  made  and  signed  by  the  appraisers,  section 
2715,  supra,  requires  the  executor  to  retain  one  and  to  return 
the  other  to  the  Surrogate  within  three  months  from  the  date 
of  his  letters.  The  penalty  for  failing  to  return  the  inventory 
is  that  the  executor  so  failing  has  no  power  to  deal  with  the 
personal  estate,  nor  in  any  way  to  interfere  with  the  adminis- 
tration of  another  executor  who  has  joined  in  the  inventory. 
Section  2715.  This  embodies  a  rule  formerly  declared  by  the 
courts.  Jeroms  v.  Jeroms,  18  Barb.  24.  Where  both  executors 
join  in  the  inventory  it  will  be  evidence  sufficient  to  sustain  a 
finding  by  the  Surrogate,  that  they  received  and  held  the  assets 
therein  specified  jointly.  Olacius  v.  Fogel,  88  N.  Y.  434.  But 
it  will  not  be  conclusive  against  either  of  them  so  as  to  pre- 
clude inquiry  by  other  evidence  as  to  the  actual  fact,  that  one 
or  the  other  of  them  received  the  entire  fund.  Taylor  v.  Sliuit, 
4c  Dem.  528,  530.  Where,  however,  the  executor  or  adminis- 
trator neglects  to  comply  with  the  requirements  of  the  statute 
as  to  the  return  of  the  inventory,  he  may  be  compelled  to  do 
so  by  virtue  of  section  2716  of  the  Code,  which  is  as  follows : 

Return  of  inventory;  how  compelled. 

A  creditor  or  person  interested  in  the  estate  may  present 
to  the  surrogate's  court  proof,  by  affidavit,  that  an  executor 
or  administrator  has  failed  to  return  an  inventory,  or  a  suffi- 
cient inventory,  within  the  time  prescribed  by  law  therefor. 
If  the  surrogate  is  satisfied  that  the  executor  or  administrator 
is  in  default,  he  must  make  an  order  requiring  the  delinquent 
to  return  the  inventory,  or  a  further  inventory,  or  in  default 
thereof,  to  show  cause,  at  a  time  and  place  therein  specified, 
why  he  should  not  be  attached.  Ou  the  return  of  the  order, 
if  the  delinquent  has  not  filed  a  sufficient  inventory,  the  sur- 
rogate must  issue  a  warrant  of  attachment  against  him,  on 
which  the  proceedings  are  the  same  as  on  a  warrant  issued 
for  disobedience  to  an  order,  as  prescribed  in  title  twelfth  of 
chapter  seventeenth  of  this  act.  A  person  committed  to  jail 
on  the  return  of  a  warrant  of  attachment,  issued  as  prescribed 
in  this  section,  may  be  discharged  by  the  surrogate  or  a  jus- 
tice of  the  supreme  court,  on  his  paying  and  delivering,  under 
oath,  all  the  money  and  other,  property  of  the  decedent,  and 
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all  papers  relating  to  the  estate  under  his  control,  to  the  sur- 
rogate, or  to  a  person  authorized  by  the  surrogate  to  receive 
the  Bauae.     §  27 16,  Code  Civil  Proc. 

In  the  county  of  New  Tork  it  is  provided  by  Eule  13  that, 
"  no  costs  will  be  allowed  to  the  petitioner  who  takes  proceed- 
ings to  compel  the  filing  of  an  inventory  by  an  executor  or  ad- 
ministrator, unless  such  executor  or  administrator  shall  have 
unreasonably  delayed  to  make  and  file  such  inventory  after 
having  leen  duly  requested  to  do  so  by  or  in  behalf  of  the  peti- 
tioner." 

§  21.  By  whom  return  can  be  compelled — Section  2716 
provides  that  a  "  creditor"  or  "  person  interested"  may  compel 
the  tiling  of  the  inventory.  With  regard  to  a  person  interested, 
it  must  be  again  noted,  that  under  subdivision  11  of  section 
2514  the  person  interested  need  only  submit  an  allegation  of 
his  interest  duly  verified.  This  serves  although  his  interest  is 
disputed,  unless  he  has  been  excluded  by  a  judgment,  decree, 
or  other  final  determination,  and  no  appeal  therefrom  is  pend- 
inu-.  The  word  "  creditor"  is  in  the  same  section,  subdivision 
3,  defined  as,  "  every  person  having  a  claim  or  demand  upon 
which  a  judgment  for  a  sum  of  money  could  be  recovered  in  an 
action."  "Where  a  creditor  therefore  applies  for  the  compul- 
sory return  of  an  inventor}'',  and  his  allegation  of  interest  is 
disputed,  and  the  indebtedness  under  which  he  claims  is  put  in 
issue,  the  Surrogate  is  without  power  to  pass  upon  the  validity 
of  the  claim,  but  the  Surrogate  will  not  for  that  reason  decline 
to  entertain  the  application  although  he  will  require  some  proof 
of  the  facts  upon  which  the  applicant  bases  his  claim.  Crea- 
mer  v.  Waller,  2  Dem.  351,  353,  Kollins,  Surr.,  citing  Weverv. 
Marvin,  14  Barb.  3T6  ;  Burwellv.  Shaw,  2  Bradf.  322  ;  Thom- 
son V.  Thomson,  1  Bradf.  24 ;  Ootterell  v.  Brock,  1  Bradf.  148. 

In  the  last  case  Surrogate  Bradford  held,  that  the  establish- 
ment of  &  prima  facie  claim  showing  an  apparent  intei'est,  was 
all  that  could  be  reasonably  considered  as  requisite  to  justify  the 
institution  of  such  a  proceeding.  And  he  says  at  page  150, 
"  The  creditor  does  not  seek  for  payment,  but  shows  he  has  a 
demand,  which  if  uncontradicted,  may  be  recovered  in  another 
court.  He  thus  becomes  interested  in  having  the  estate  pre- 
served safely  in  the  hands  of  a  responsible  executor."  But  he 
must  distinctly  declare  himself  to  be  such  a  creditor  or  allege 
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facts  which  show  him  to  be  entitled  as  such.  Pendle  v.  WaiU, 
3  Dem.  261,  263. 

The  iaventory  which  can  be  required  under  this  section  is 
the  statutory  inventory.  Where  a  testatrix  by  will  prescribed 
the  making  of  an  inventory  by  her  executors,  with  a  view  to 
the  appraisement  thereon  being  final  and  conclusive  against  the 
heirs,  representative,  and  legatees,  and  limiting  the  liability  of 
the  executor,  such  an  inventory  is  not  one  which  the  Surrogate 
has  power  under  the  Code  to  enforce  at  the  instance  either  of 
a  creditor  or  person  interested  in  the  estate.  See  Brainerd  v. 
Birdsall,  2  Dem.  331,  332.  The  only  condition  requisite  to 
secure  the  order  compelling  the  return  of  tbe  inventory  is,  that 
the  Surrogate  be  satisfied  that  theexeoutor  or  administrator  is 
in  default.  That  is  to  say,  that  he  has  filed  no  inventory  at  all, 
or  that  the  inventory  filed  is  not  sufficient.  See  section  2716. 
The  motive  of  the  creditor  in  making  the  application  is  wholly 
immaterial.  Forsyth  v.  Bun;  37  Barb.  51U.  But  he  may  be 
denied  the  rightif  he  delay  unreasonably,  as,  for  example,  thirty 
years.     T/iom^on  v.  Thomson,  1  Bradf.  2i. 

§  22.  The  proeedure. — The  application  for  a  compulsory  re- 
turn of  inventory  is  begun  by  an  affidavit  containing  allegations 
sufficient  to  satisfy  the  Surrogate  that  the  executor  or  adminis- 
ti'ator  has  failed  to  return  an  inventory  or  a  sufficient  inv^entory 
within  the  time  prescribed  by  law  therefor.  It  should  be  sub- 
stantially in  the  following  form : 


'\ 


Surrogate's  Court, 
County  of 

Affldayit  under    in  the  Matter  of  the  Estate  of " 
sec  Jon  2716.  late  of 

Deceased. 

being  duly  sworn,  deposes  and  says : 
I.  That  he  resides  in  and  is  a  creditor 

of  the  decedent  above  named,  by  virtue  of 

two  certain  promissory  notes  made  by  said  de- 
cedent, on  the  day  of  and  the  day  of 
respectively.  {Add  details  of  the  notes,  or 
otherwise  describe  the  n attire  of  Ids  claim  or  de- 
mand by  virtue  of  which  he  is  a  creditor.) 

ir.  That  on  the  day  of  18      letters 

testamentary  on  the  estate  of  said  decedent  were 
granted  by  the  Surrogate's  Court  of  the  county 
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of  to  and  executors  named  in 

the  last  will  and  testament  of  said  under 

a  decree  of  said  Surrogate  made  and  entered  on 
the        day  of        granting  probate  of  said  will. 

III.  That  the  said  executors  above  named 
have  not  nor  has  either  of  them  returned  any  in- 
ventory of  all  the  personal  property  of  the  said 
testator  as  required  by  section  2711  of  the  Code 
of  Civil  Procedure,  and  that  more  than  three 
months  have  expired  from  the  date  of  the  issu- 
ance of  the  said  letters  testamentary. 

Or,  where  an  inventory  has  been  filed  but  is 
claimed  to  be  insufficient,  say  : 

Ilia.  That  on  the  day  of  the  said  ex- 

ecutors above  named  returned  an  alleged  inven- 
tory purporting  to  contain  a  true  statement  of  all 
the  personal  property  of  the  said  decedent  which 
had  come  to  their  knowledge,  and  particularly  of 
all  moneys,  bank  bills  and  other  circulating  me- 
dium belonging  to  the  deceased ;  and  of  all  the 
just  claims  of  the  decedent  against  said  execu- 
tors ;  but  that,  as  the  deponent  is  informed  and 
verily  believes,  the  said  inventory  was  not  a  suf- 
ficient inventory  of  all  the  personal  property  of 
said  deceased,  as  required  by  section  2711  of 
the  Code  of  Civil  Procedure,  in  that  it  wholly 
failed  to  contain  an}'  statement  of  the  sum  of 
dollars  belonging  to  said  decedent;  and 
now,  as  deponent  is  informed  and  verily  believes 
(here  state  where  the  money  is  alleged  to  be),  and 
in  that  further  it  failed  to  set  forth  as  required 
by  law  a  certain  debt  or  demand  of  the  testator 
against  one  of  the  executors  above  named 

in  the  sum  of  dollars,  which  amount  as  de- 

ponent is  informed  and  verily  believes  was  justly 
due  from  the  executor  above  named  to  the  said 
decedent  at  the  time  of  his  death. 

(Jurat.)  (Signature.) 

While  a  prima  facie  allegatiou  of  interest  of  an  enforceable 
claim  or  demand  against  the  estate  will  be  sufficient  to  make 
good  the  status  of  the  applicant  in  these  proceedings,  it  does 
not  necessarily  follow  that  the  mere  fact  that  the  applicant  has 
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a  sufficient  status  to  warrant  him  in  presenting  the  affidavit 
required  bj  section  2716  deprives  the  Surrogate  of  discretion 
whether  or  not  to  make  the  order  which  he  is  authorized  to 
make  under  the  same  section.  This  particular  authority  con- 
ferred upon  the  Surrogate,  is  one  of  those  powers  which  the 
Surrogate  has  to  direct  and  govern  the  conduct  of  an  executor 
or  administrator;  it  is  therefore  subject  to  the  limitation  that 
the  Surrogate  may  only  order  him  to  do  what  is  just  and  law- 
ful, and  the  Surrogate  therefore  cannot  be  required  to  direct 
him  to  return  an  inventory  under  this  section  where  it  does 
not  appear  either  just  or  reasonable  that  he  should  do  so.  Con- 
sequently if  the  executor  upon  such  an  application  shows  in 
opposition  thereto  that  the  estate  has  been  settled,  and  satisfies 
the  Surrogate  that  the  provisions  of  the  will  have  been  exe- 
cuted ;  and  all  the  beneficiaries  therein  named  have  receipted 
for  their  shares  and  released  the  executor,  it  is  obviously  the 
duty  of  the  Surrogate  in  the  exercise  of  his  discretion  to  deny 
the  application.  Matter  of  Wagner,  119  W.  Y.  28.  See  opin- 
ion of  Gray,  J.,  and  cases  discussed. 

The  order  made  upon  this  affidavit  should  be  substantially 
as  follows: 


Order  to  com- 
pel filing  of  iu- 
T  e  n  1 0  r  y  under 
section  2716. 


Present : 


Title. 


Surrogate's  Court 
Caption. 

Hon. 


Surrogate. 


Upon  reading  and  filing  the  affidavit  of 
verified  tlie  day  of  whereby  it  appears 

to  the  satisfaction  of  the  Surrogate  that 
and  executors   of    the   last   will   and   tes- 

tament of  deceased,   have   failed  to 

return  an  inventory  {or  a  sufficient  inventory)  of 
all  the  personal  property  of  said  deceased, 

within  the  time  prescribed  by  law  therefor  and 
are  in  default. 

Now  on  motion  of  attorney  for  the  said 

a  creditor  (or  a  person  interested  in)  the 
estate  of  said  deceased,  it  is 

Ordered,  that  the  said  and  ex- 
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ecutors  as  aforesaid,  return  an  inventory  of  all 
the  personal  property  of  said  testator,  as  re- 
quired by  law,  within  days  after  the  personal 
service  of  a  (certified)  copy  of  this  order  upon 
them  and  each  of  them ;  and  it  is 

Further  Ordered,  that  in  default  of  such  re- 
turn by  said  executor  they  and  each  of  them 
show  cause  before  me  on  the  day  of  at 

o'clock  in  the        noon,  at  my  office  in 
why  a  warrant  of  attachment  should    not  issue 
against  them  and  each  of  them. 

(Signature.) 

It  is  to  be  noted  with  respect  to  the  order  that  it  must  be 
personally  served.  For  the  order  for  which  section  2716  pro- 
vides is  one  of  those  mandates  which  must  be  issued  as  the  re- 
sult of  a  judicial  determination.  White  v.  Lewis,  3  Dem.  170, 
citing  Mauran  v.  Hawley,  2  Dem.  396. 

The  inventory  required  by  this  order  to  be  filed  is  of  course 
such  an  inventory  as  is  contemplated  by  the  Code  to  be  origi- 
nally returned  by  the  executors.  Consequently  the  filing  of  an 
unverified  list  of  assets  by  the  executor  will  not  be  deemed  a 
compliance  with  the  order.     Loesche  v.  Oriffin,  3  Dem.  358. 

The  application  to  compel  the  return  of  the  inventory  should 
be  timel^'.  Where  an  application  was  made  twenty-nine  years 
after  the  administration  of  the  estate  commenced  it  was  held 
that  a  formal  inventory  could  not  be  compelled.  Leroy  v.  Bay- 
ard, 3  Bradf.  228. 

It  was,  however,  in  this  case  held,  that  if  it  was  alleged  that 
there  were  assets  recently  realized  and  properly  applicable  to 
the  payment  of  the  claim  of  the  creditor,  he  should  be  per- 
mitted to  examine  the  executors  personally  touching  their  ad- 
ministration of  the  estate,  and  the  then  existence  of  assets, 
personal  or  real.  But  upon  an  application  to  compel  the  filing 
of  a  further  inventory,  it  was  held  that  the  application  must  be 
denied  if  the  executor  or  administrator  denied  the  existence  of 
assets  other  then  those  already  inventoried.  Matter  of  Mc- 
Intyre,  4  Eedf.  489.  The  reason  for  this  was  stated  to  be, 
that  the  inventory  required  must  be  under  oath ;  that  the  court 
cannot  order  assets  to  be  inserted  in  an  inventory  without  such 
oath,  nor  could  it  compel  the  executor  or  administrator  to  swear 
to  assets,  possession  of  which  he  denies.     Accordingly  Surro- 
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gate  Calvin  held,  that  section  2715  not  having  changed  the 
rule  previously  existing  (see  Thomson  v.  Thomson,  1  Bradf. 
24),  the  court  had  no  power  to  require  any  examination  of  the 
parties  or  witnesses  for  the  purpose  of  testing  the  correctness 
of  the  inventory  filed,  and  that  any  errors  in  the  inventory  must 
be  corrected  at  the  accounting,  and  that  the  answer  of  the  ad- 
ministrator duly  verified  alleging  that  he  had  already  included 
in  his  first  inventory  all  the  property  that  belonged  to  the  estate 
of  the  decedent  was  a  complete  defense  to  the  application  and 
the  petition  should  be  dismissed.  So,  where,  on  an  application 
to  compel  an  inventory,  the  answer  put  in  denies  that  the  prop- 
erty sought  to  be  included  belongs  to  the  estate,  the  Surrogate 
must  postpone  adjudicating  upon  such  issue  until  the  accounting. 
Matter  of  Ooundry,  37  App.  Div.  232.  (But  see,  ante,  p.  864 
as  to  requiring  increased  bond,  ad  interim. 

The  form  of  answer  for  the  executor  or  administrator  may 
be  substantially  as  follows : 

Surrogate's  Court, 
County  of 


Answer  of  ex- 
ecutor or  admin- 
is  tr  a  tor  upon 
application  to 
compel  the  re- 
turn of  inren- 
tory  under  sec- 
tion 2716. 


Title.    V 

of  being  duly  sworn  deposes 

and  says : 

I.  That  he  is  the  executor  of  the  last  will  and 
testameut  of  deceased ;  that  on  the 

day  of  he  was  personally  served  with  a 
copy  of  the  order  made  by  the  Surrogate  of  the 
county  of  requiring  deponent  to  return  an 

inventory  {or  a  further  inventory)  of  the  per- 
sonal property  belonging  to  the  estate  of 
deceased,  or  in  default  thereof  to  show  cause 
why  he  should  not  be  attached. 

II.  And  deponent  further  says,  in  answer  to 
the  allegations  of  the  affidavit  of  verified 
the  day  of  upon  which  said  order  pur- 
ports to  have  been  made,  that  this  deponent 
included  all  the  personal  property  of  the  said  de- 
ceased which  has  come  to  deponent's  knowledge 
in  the  true  and  perfect  inventory  thereof  by  him 
duly  made  and  signed  as  required  by  law  and 
returned  to  the  Surrogate  of  the  County  of 
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on  the         day  of  18         (and  tbat  tbe  air 

leged  assets  specified  in  the  said  affidavit  of 
do  not  in  fact  form  part  of  the  personal  prop- 
erty that  belonged  to  the  estate  of  the  said  de- 
cedent) . 

III.  And  deponent  asks  accordingly  that  the 
application  be  denied  with  costs. 

(Jurat.)  (Signature.) 

It  is  competent  for  the  executor  or  administrator  upon  the 
application  to  compel  the  filing  of  an  inventory  to  allege  in  such 
answer,  if  such  be  the  fact,  that  distribution  or  division  of  the 
estate  has  already  been  had  by  common  consent  of  all  persons 
interested ;  this  would  certainly  be  a  complete  answer  to  the 
application,  which  should  in  such  case  be  denied  with  costs 
(see  Ledyard  v.  Bull,  119  N.  Y.  62),  unless  it  be  made  to  ap- 
pear that  theretofore  undiscovered  assets  have  been  discovered 
and  taken  into  possession  by  the  representative. 

§  23.  Conclusiveness  of  inventory. — It  has  been  noted  that 
the  inventory  returned  by  the  executor  may  not  be  impeached 
in  proceedings  in  relation  to  the  inventory  itself,  but  upon  the 
accounting  of  the  executor  or  administrator  it  is  entirely  com- 
petent for  legatees,  next  of  kin,  or  creditors,  to  impeach  it,  by 
proving  omission  of  assets  received  or  which  ought  to  have 
been  received.  Montgomery  v.  Dunning,  2  Bradf.  220.  But 
even  on  an  accounting  where  it  is  attempted  to  falsify  the  ex- 
ecutor's inventory  of  assets  incorporated  into  his  accounting, 
the  one  seeking  to  surcharge  him,  has  the  burden  of  proof. 
Marre  v.  Ginochio,  2  Bradf.  165. 

The  values  estimated  by  the  appraisers  &ve  prima  facie  to  be 
taken  as  the  actual  value  of  the  items  appraised.  But  they  do 
not  conclude  creditors  (  Willoitghhy  v.  MoCluer,  2  Wend.  608), 
and  not  always  the  executors.  Ames  v.  Downing,  1  Bradf. 
321.  Where  therefore,  upon  the  subsequent  accounting,  it 
appears  that  certain  items  have  realized  much  less  than  their 
inventoried  value  the  executor  or  administrator  in  order  to 
avail  himself  of  the  rule  that  he  should  "  sustain  no  loss  by  de- 
crease without  his  fault  of  any  part  of  the  estate,  but  shall  be 
allowed  for  such  property  perished  or  lost  without  his  fault, 
upon  the  settlement  of  his  account,"  must  show  affirmatively 
the  facts  in  regard  to  the  alleged  depreciation  or  loss.      Under- 
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hill  V.  Ifewburger,  4  Eedf.  499,  507,  citing  Matter  of  Jones,  1 
Kedf.  263. 

The  rule  as  to  the  conclusiveness  of  an  inventory  may  be 
reduced  to  the  simple  proposition,  that,  whoever  seeks  to  over- 
come the  presumption  as  to  value  raised  by  recitals  in  the  in- 
ventory, must  substantiate  his  claim  by  affirmative  proof. 

The  Court  of  Appeals  has  stated  the  rule  to  be,  that  the  in- 
ventory is  prima  facie  evidence  both  as  to  the  extent  and  value 
of  the  personal  property  left  by  the  decedent,  and  casts  the 
burden  upon  one  seeking  to  impeach  it,  to  show  either  that  ar- 
ticles were  omitted  therefrom,  or  that  a  greater  sum  was  real- 
ized than  the  appraised  value.  Matter  of  Rogers,  153  N.  Y. 
316,  328,  citing  Matter  of  Million,  145  N.  Y.  98. 

§  24.  The  Surrogate's  power.— The  Surrogate  has  no 
power,  as  has  been  already  stated,  to  try  any  question  of  title, 
in  proceedings  relating  to  the  inventorying  and  appraisal 
of  the  estate  (see  Matter  of  Goundry,  57  App.  Div.  232; 
Greenhough  v.  Greenhough,  5  Eedf.  191 ;  Vogel  v.  Arhogast, 
4  Dem.  399);  and  where  a  Surrogate  assumed  to  make  an 
order  requiring  an  administrator  to  inventor}'^  certain  bonds 
of  the  decedent's  estate,  it  was  held,  that  the  administrator 
was  not  thereby  concluded  from  asserting  and  proving  his 
personal  ownership  of  the  securities.  See  Young  v.  Young,  5 
Weekly  Dig.  109.  (Affirmance  in  80  N".  Y.  422,  did  not  in- 
volve the  point  under  discussion.)  The  General  Term  modi- 
fied the  order  of  the  Surrogate  in  this  case  which  required  the 
administrator  to  amend  his  inventory,  and  insert  the  bonds  by 
striking  out  all  findings  of  fact  and  law  contained  therein,  and 
ordered  that  the  decree  be  amended  by  adding  at  the  end 
thereof,  that  it  was  without  prejudice  to  any  claim  or  right  of 
Young,  the  administrator,  to  the  same,  which  claim  or  demand 
the  administrator  was  at  liberty  to  state  in  his  inventory  there- 
of, if  he  chose  so  to  do,  and  to  prosecute  and  have  determined 
in  any  court  having  cognizance  thereof.  Judge  Boardman,  in 
delivering  the  opinion  of  the  court,  said,  that  it  was  going 
very  far  in  guarding  the  rights  of  the  contestants,  to  permit  the 
order  to  stand  requiring  a  description  of  the  bonds  to  be  put  in 
the  inventory,  even  "  without  prejudice  "  to  the  rights  of  the 
claimants,  and  even  with  the  specification  of  the  nature  and  ex- 
tent of  the  claim.  See  Greenhough  v.  Greenhough,  supra,  at 
pag^  194. 
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It  is  of  course  competent  for  the  Surrogate  upon  an  applica- 
tion to  compel  the  return  of  an  inventory,  to  determine  whether 
the  applicant  comes  within  the  description  of  persons  entitled 
under  the  Code  to  compel  the  return.  Therefore,  where  the 
applicant  claims  to  be  an  adopted  daughter,  and  her  claim  is 
put  in  issue  by  next  of  kin,  the  Surrogate  has  full  power  to 
determine  the  right  of  the  petitioner  to  the  remedy  sought  and 
prayed  for,  before  entering  an  order  upon  the  application.  See 
Matter  of  Comins,  9  App.  Div.  492. 

In  the  case  cited,  the  Surrogate  had  granted  the  application 
of  a  person  claiming  to  be  an  adopted  daughter  and  only  heir- 
at-law  or  next  of  kin  of  the  intestate,  upon  the  ground  that  he 
was  bound  to  act  upon  the  simple  statement  of  the  petitioner 
without  any  other  proof,  by  reason  of  the  provisions  of  sec- 
tion 2514,  subdivision  11.  The  Appellate  Division  reversed 
the  order  and  remitted  the  matter  to  the  Surrogate  to  deter- 
mine judicially  whether  or  not  the  applicant  was  the  adopted 
daughter  of  the  intestate.  See  opinion  of  Judge  Patterson  at 
page  494,  and  Matter  of  Wagner,  118  N.  Y.  28.  One  of  the 
reasons  for  this  decision  was  that,  prior  to  the  act  of  1887,  the 
act  of  adoption  gave  no  inheritable  right,  and  that  the  appli- 
cant was  presumably  a  stranger  in  blood,  and  would  have  no 
right  in  the  premises,  unless  there  were  an  adoption  valid  in 
the  law  to  give  her  a  proper  status. 

Where  the  applicant  claims  by  virtue  of  a  provision  in  the 
will  of  the  decedent,  and  his  rights  thereunder  are  put  in  issue, 
it  is  doubtless  competent  for  the  Surrogate  to  determine  judi- 
cially whether  or  not  the  applicant  has  such  a  status  under  the 
will  as  entitles  him  to  make  the  application. 

In  the  case  of  Wilde  v.  Smith,  2  Dem.  93,  the  applicant 
claimed  to  be  a  beneficiary,  by  virtue  of  a  certain  clause  of  the 
will  containing  precatory  words,  which  it  Avas  claimed  consti- 
tuted a  trust  in  favor  of  the  applicant.  Surrogate  Bergen  ex- 
pressed a  doubt  as  to  his  power  to  construe  the  will  upon  such 
an  application.  It  is  however  submitted,  that  it  is  perfectly 
competent  for  the  Surrogate  so  far  to  construe  the  will  as  to 
determine  the  status  of  the  applicant,  although  it  is  certainly 
questionable  whether  the  determination  as  to  the  status  of  the 
petitioner  would  be  conclusive  upon  the  accounting  and  in 
framing  the  decree  of  distribution. 

§  25.   Attachment  of  the  representative Section  2716 
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gives  the  Surrogate  power  to  punish  a  delinquent  executor  or 
administrator  by  warrant  of  attachment.  The  proceedings  are 
the  same  as  upon  a  warrant  issued  for  disobedience  to  an  order. 
See  accordingly  Part  II,  chapter  IV,  section  19. 

It  is  only  proper  here  to  note,  that  preliminary  to  proceed- 
ings for  such  punishment,  it  must  appear  that  the  order  requir- 
ing the  representative  to  return  the  inventory,  was  actually 
personally  served  upon  him.      White  v.  Lewis,  3  Dem.  170. 

§  26.  Dealing  with  decedent's  debtors. — Among  the  assets 
to  be  administered  by  the  representatives  of  a  decedent  are 
moneys  due  and  owing  to  such  decedent,  or  payable  to  his 
estate.  These  the  representative  must  collect  in  with  all  con- 
venient speed,  and  may  of  course,  when  advisable  and  neces- 
sary, bring  actions  to  that  end.  This  duty  of  pursuing  estate 
debtors  carries  with  it  the  power  to  discharge  and  release  such 
debtors  upon  payment  being  made. 

§  28.  Power  to  compromise  and  compound  debts. — By 
statute,  the  representatives  of  decedents,  whether  testators  or 
intestate,  are  given  power  to  realize  on  uncollectible,  stale  or 
doubtful  debts  for  less  that  their  full  amount.  The  original 
statute  read  : 

"Executors  and  administrators  may  be  authorized  by  the 
Surrogate,  or  the  oflficer  authorized  to  perform  the  duties  of 
Surrogate,  in  the  county  where  their  letters,  testamentary  or  of 
administration,  were  issued,  on  application,  and  good  and  suffi- 
cient cause  shown  therefor  and  on  such  terms  as  such  Surrogate 
or  officer  shall  approve,  to  compromise  or  compound  any  debt 
or  claim,  or  to  sell  at  public  vendue,  on  such  notice  of  sale  as 
said  Surrogate  or  officer  may  prescribe,  any  uncollectible,  stale, 
or  doubtful  debt  or  claim,  belonging  to  the  estate  of  their  testa- 
tor or  intestate."  L.  1847,  chap.  80,  as  amended  by  L.  1888, 
chap.  571. 

"  §  2.  Nothing  in  this  act  contained  shall  prevent  any  party, 
interested  in  the  final  settlement  of  said  estate,  from  showing, 
on  the  final  settlement  of  the  accounts  of  said  executor  or  ad- 
ministrator, that  such  debt  or  claim  was  fraudulently,  or  negli- 
gently compromised  or  compounded."     Id. 

This  act  was  amended  by  chap.  100 ,  L.  of  1893,  by  adding 
to  section  1  the  words,  "  or  to  compromise  or  compound  any 
debt  or  claim  owing  by  the  estate  of  their  testator  or  intestate." 
This  act  went  into  effect  March  8,  1893. 
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On  May  11,  1893,  chap.  686  of  the  Laws  of  that  year  be- 
came operative,  which  repealed  chapter  80  of  the  Laws  of  1847 
and  chap.  571  of  the  Laws  of  188S,  explicitly,  and  therefore 
impliedly  repealed  chap.  100  of  the  Laws  of  1893.  Chapter 
686  of  1893  amended  section  2719  of  the  Code,  providing  for 
the  payment  of  a  decedent's  debts,  the  latter  part  of  which 
section  was  evidently  intended  to  be  a  substitute  for  the  acts 
repealed  and  reads  as  follows : 

"  The  Surrogate  may  authorize  the  executor  or  administrator 
to  compromise  or  compound  a  debt  or  claim,  on  application, 
and  for  good  and  sufficient  cause  shown,  and  to  sell  at  public 
auction,  on  such  notice  as  the  Surrogate  prescribes,  any  uncol- 
lectible, stale  or  doubtful  debt  or  claim  helonging  to  the  estate  ; 
but  any  party  interested  in  the  final  settlement  of  the  estate 
may  show  on  such  settlement  that  such  debt  or  claim  was 
fraudulently  or  negligently  compromised  or  compounded." 

This  statute  as  embodied  in  the  Code  is  the  source  of  the 
Surrogate's  power  to  authorize  a  representative  to  accept  less 
than  the  whole  of  a  debt  due  his  decedent  and  to  discharge  the 
whole.  But  it  is  held  that  it  confers  no  new  power  on  the 
representative  himself,  but  merely  affords  him  additional  pro- 
tection when  acting  in  good  faith  in  the  exercise  of  his  common- 
law  powers.  Oillespie  v.  Broolcs,  2  Redf.  349,  362,  citing  Cho- 
tea  u  V.  Suydam,  21  N .  Y.  179  ;  Matter  of  Scott,  1  Redf.  234.  So 
where  executors  made  a  settlement  with  testator's  surviving 
partners  in  good  faith,  it  was  held  to  bind  the  estate,  and  to  be 
conclusive  against  creditors.  Sage  v.  Woodin,  ^Q  N.  Y.  578. 
To  compromise  or  compound  a  debt  means  to  accept  a  part  in 
satisfaction  of  the  whole.  Matter  of  Loper,  2  Redf.  545,  546. 
Consequently  the  entering  into  a  creditor's  composition  deed  is 
not  within  this  definition.     Id. 

Nor  does  the  act  confer  on  the  Surrogate  the  power  to  en- 
. force  an  executory  agreement  by  an  executor  to  pay  a  specific 
sum  in  compromise  and  satisfaction  of  a  judgment  against  his 
testator.     Matter  of  Bronson,  69  App.  Div.  487. 

The  duty  resting  on  the  executor  is  to  act  as  a  discreet  and 
prudent  man  would  act  if  the  debt  were  his  own.  Leland  v. 
Manning,  4  Hun,  7,  11 ;  Matter  of  Scott,  5  Legal  Obs.  379  ; 
Murray  v.  BlatcJford,  1  Wend.  583.  In  the  case  first  cited, 
Brady,  J.,  said  :  "  An  executor  has  not  only  the  power,  but  is 
bound,  to  compound  and  release  a  debt,  if  the  interest  of  the 
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estate  requires  it."  (In  that  case  the  compromise  was  of  sev- 
eral litigated  and  other  claims  for  a  lump  sum,  for  which  the 
executors  accepted  the  debtor's  note.   This  was  not  disapproved.) 

But  the  duty  to  compromise  is  one  in  performing  which  the 
executor  is  upheld  if  he  exercise  honest  judgment,  even  though 
it  subsequently  appear  the  estate  would  have  benefited  more 
if  he  had  acted  differently — thus,  where  an  executor  refused 
to  compromise  a  debt  and  subsequently  fails  to  collect  it  at  all 
the  inquiry  will  be  whether  he  used  a  sound  discretion,  or  was 
guilty  of  culpable  neglect.     In  re  Scott,  1  Eedf.  23i,  236. 

If  an  executor  chooses  to  act  on  his  own  responsibility,  and 
without  applying  to  the  Surrogate,  under  the  statute  quoted, 
for  his  approval,  it  will  be  his  duty  upon  his  accounting  to  es- 
tablish affirmatively  the  propriety  of  the  compromise,  if  objec- 
tion be  filed  to  it.  In  re  Quinri's  Estate,  Ransom,  Surr.,  9  JS". 
Y.  Supp.  550,  552.  In  the  absence  of  such  proof,  in  such  a 
case,  the  objection  will  be  sustained.  Id.  In  this  case  the 
executor  held  a  judgment  for  his  claim. 

If  the  executor  asks  leave  of  the  Surrogate,  he  must  upon 
the  application  give  the  Surrogate  the  same  evidence,  to  inform 
his  mind,  as  if  the  compromise  had  been  made  and  were  being 
attacked  upon  the  accounting  {In  re  Richardson'' s  Estate,  9 
]Sr.  Y.  Supp.  638) ;  for  the  very  reason  that  the  statute  permits 
any  party  interested  in  the  estate  to  attack  the  compromise 
for  the  causes  specified  upon  such  accounting,  regardless  of  the 
Surrogate's  preliminary  approval. 

§  29.  Asking  leave  of  Surrogate  to  compromise.— There- 
fore, upon  an  application  under  the  statute,  facts,  not  conclu- 
sions, must  be  alleged.  In  the  Richardson  case,  supra,  the  ex- 
ecutor, in  his  petition,  alleged  that  "  after  a  thorough  examina- 
tion of  the  questions  involved  in  the  suit,  and  the  responsibility 
of  the  defendant  therein,  and  upon  the  advice  of  his  attorney, 
was  fully  satisfied  that  it  was  for  the  interest  of  the  estate  to  ac- 
cept the  compromise."  The  affidavit  of  such  attorney  was  also 
offered  alleging  that  he  had  examined  the  questions  involved, 
and  considered  the  probability  of  collecting  judgment  if  any,  and 
that  he  was  satisfied,  etc.  Ransom,  Surr.,  properly  held  that  the 
statute  contemplated  good  and  sufficient  cause  being  shown  to 
satisfy  the  Surrogate,  and  to  induce  his  approval.  The  Surro- 
gate can  base,  his  judgment  only  upon  facts  such  as  insolvency 
of  debtor,  unsettled  state  of  law  making  prosecution  of  suit 
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doubtful,  lack  of  evidence  or  death  of  witnesses.  These  ought 
to  be  concisely  alleged.  The  Surrogate  may  require,  when 
obtainable,  the  consent  of  the  parties  interested  in  the  fund. 
If  the  claim  is  in  litigation,  the  pecuniary  interest  of  the  at- 
torney in  the  result  should  be  disclosed.  Ibid.  The  Surrogate 
must  know  what  the  net  result  to  the  estate  may- be  expected 
to  be.  When,  as  is  increasingly  the  case,  the  compromise  re- 
lates to  an  action  brought  by  the  representatives  to  recover 
damages  for  occasioning  the  decedent's  death,  the  Surrogate 
may  be  influenced  by  the  fact  that  the  decedent  left  his  family 
without  means,  that  they  are  in  great  need,  and  that  the  sum 
realized  by  the  compromise  submitted  for  his  approval  will  meet 
their  pressing  needs,  while  if  it  be  rejected  the  delaj's,  and  risks 
of  litigation  may  entail  severe  suffering.  Consequently  the 
insolvency  of  the  debtor  is  not  a  prerequisite.  It  was  at  first 
held  so.  Howell  v.  Blodgeit,  1  Redf.  323.  But  this  rule  is  no 
longer  applied.  The  considerations  "above  specified  supply  the 
reason.  Berrien's  Estate,  16  Abb.  Pr.  N.  S.  23 ;  People  v.  Fleas, 
2  Johns.  Cas.  376 ;  Shepherd  v.  Saltus,  4  Redf.  232. 
The  following  will  serve  as  precedents : 


Petition  for 
leaye  to  compro- 
mise a  claim. 


Note.  See  Je- 
roms  V.  Jeroms,  18 
Barb.  24. 


Surrogate's  Court, 
County  of 

Title.     I 

A.  B.  as  executor  of  the  last  -will  and  testa- 
ment of  deceased,  for  his  petition  to  this 
court  respectfully  alleges : 

First.  Your  petitioner  is  the  executor 

of  the  last  will  and  testament  of  the  decedent 
above  named,  which  was  duly  probated,  and 
your  petitioner  received  letters  testamentary 
thereunder  on  the        day  of  189 

Second.  That  your  petitioner  filed  his  inven- 
tory of  the  estate  committed  to  him  on  the 
day  of         18         (Note.) 

Third.  That  among  the  assets  of  the  said  es- 
tate is  a  certain  promissory  note  (here  describe 
note,  or  state  what  the  elaim  is  which  it  is  sought 
to  compromise,  giving  full  details  of  its  character, 
amount  and  status.  If  it  is  in  action  state 
whether  at  issue,  or  whether  an  appeal  is  pend- 
ing.) 
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Note.  The  at- 
torney's afiSdavit 
may  be  also  sub- 
mitted. 


JVote.  The 

prayer  for  citation 
of  persona  inter- 
ested is  not  neces- 
sary. They  are 
to  be  cited  only  if 
the  Surrogate  re- 
quire it. 

Order. 


Fourth.  That  the  debtor  above  named  re- 
sides at  and  (Ji&re  state  as  nearly  as  pos- 
sible the  pecuniary  condition  of  the  debtor  or 
defendant,  his  solvency  or  insolvency,  whether 
there  are  prior  judgTnents,  whether  there  is  an 
assignee  or  receiver  in  possession  of  his  property. 
This  may  be  done  fully,  or  by  reference  to  affida- 
vits to  he  handed  up  with  the  petition) . 

Fifth.  And  your  petitioner  further  shows 
that  an  offer  has  been  made  by  {or  on  behalf  of) 
said  debtor  {or  defendant)  to  pay  to  your  peti- 
tioner as  executor  as  aforesaid  the  sum  of 
in  consideration  of  the  execution  and  delivery  by 
your  petitioner,  as  such  executor,  of  a  release  of 
said  claim  in  full. 

Sixth.  Here  state  reasons  additional  to  those 
above  indicated,  if  any,  why  it  would  be  to  the 
best  interests  of  the  estate  that  the  offer  be  ac- 
cepted, as :  And  your  petitioner  further  shows 
that  he  is  without  funds  to  pay  two  certain  lega- 
cies under  said  wiU  {describe  them)  aggregating 
;  that  more  than  a  year  has  elapsed  since 
the  granting  of  said  letters  testamentary  and 
interest  is  accruing  on  said  legacies,  and  your 
petitioner  is  advised  by  his  counsel  and  verily 
beUeves  {note)  it  to  be  advantageous  and  to  the 
best  interests  of  the  estate  to  accept  this  offer  at 
the  present,  and  not  to  incur  the  risks  of  litiga- 
tion {or  not  to  suffer  the  disadvantages  and  pos- 
sible risks  of  delay) . 

Wherefore,  your  petitioner  prays  an  order  of 
the  Surrogate  granting  him  leave  to  compromise 
the  claim  aforesaid  at  the  sum  aforesaid.     {Note.) 

(Signature.) 
(Verification.) 


Surrogate's  Court, 
County  of 

Title.    I 

A  petition  having  been  presented  to  me,  the 
Surrogate  of  the  county  of        under  section  2719, 
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Code  of  Civil  Procedure,  by  the 

executor  of  the  last  wiU  and  testament  of  the 
above  named  decedent,  praying  for  an  order  of 
the  Surrogate  authorizing  him  to  compromise  a 
certain  claim  {describe  it)  for  the  amount  of 
$  wherefrom,  and  from  the   affidavits  of 

verified  the  day  of  189    and 

of  verified  the  day  of  189       it 

appears  to  my  satisfaction  that  good  and  suffi- 
cient cause  is  shown  for  the  making  of  such 
order  (and  if  the  Surrogate  examined  the  execu- 
tor or  anyone  in  the  premises,  or  referred  the 
matter  for  the  purpose  recite  the  facts). 

Now,  on  motion  of  attorney  for  said 

petitioner, 

It  is  Ordered,  that  executor  of  be 

and  he  hereby  is  authorized  to  compound  or 
compromise  the  said  claim  for  the  amount  of 
$  (upon  the  following  terms  and  conditions, 

specifying  them) ,  and  to  make,  execute  and  de- 
liver to  the  said  debtor  {or  defendant)  a  release 
In  fuU  therefor  upon  receipt  of  the  said  amount. 

Dated  the         day  of         189 

Surrogate. 

§  30.  Apportionment  of  rents,  annuities  and  dividends. 

All  rents  reserved  on  any  lease  made  after  June  seventh, 
eighteen  hundred  and  seventy-five,  and  all  annuities,  divi- 
dends and  other  payments  of  every  description  made  payable 
or  becoming  due  at  fixed  periods  under  any  instrument  ex- 
ecuted after  such  date,  or,  being  a  last  will  and  testament 
that  takes  effect  after  such  date,  shall  be  apportioned  so  that 
on  the  death  of  any  person  interested  in  such  rents,  annuities, 
dividends  or  other  such  payments,  or  in  the  estate  or  fund 
from  or  in  respect  to  which  the  same  issues  or  is  derived,  or 
on  the  determination  by  any  other  means  of  the  interest  of 
any  such  person,  he,  or  his  executors,  administrators  or  as- 
sigtis,  shall  be  entitled  to  a  proportion  of  such  rents,  annuities, 
dividends  and  other  payments,  according  to  the  time  which 
shall  have  elapsed  from  the  commencement  or  last  period  of 
payment  thereof,  as  the  case  may  be,  including  the  day  of 
the  death  of  such  person,  or  of  the  determination  of  his  or 
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her  interest,  after  making  allowance  and  deductions  on  ac- 
count of  charges  on  such  rents,  annuities,  dividends  and  other 
payments. 

Every  such  person  or  his  executors,  administrators  or  as- 
signs shall  have  the  same  remedies  at  law  and  in  equity  for 
recovering  such  apportioned  parts  of  such  rents,  annuities, 
dividends  and  other  payments,  when  the  entire  amount  of 
■which  such  apportioned  parts  form  part,  become  due  and  pay- 
able and  not  before,  as  he  or  they  would  have  had  for  recover- 
ing and  obtaining  such  entire  rents,  annuities,  dividends- and 
other  payments,  if  entitled  thereto  ;  but  the  persons  liable  to 
pay  rents  reserved  by  any  lease  or  demise,  or  the  real  property 
comprised  therein  shall  not  be  resorted  to  for  such  appor- 
tioned parts,  but  the  entire  rents  of  which  such  apportioned 
parts  form  parts,  must  be  collected  and  recovered  by  the  per- 
son or  persons  who,  but  for  this  section,  or  chapter  five  hun- 
dred and  forty-two  of  the  laws  of  eighteen  hundred  and 
seventy-five,  would  have  been  entitled  to  the  entire  rents ;  and 
such  portions  shall  be  recoverable  from  such  person  or  per- 
sons by  the  parties  entitled  to  the  same  under  this  section. 

This  section  shall  not  apply  to  any  case  in  which  it  shall 
be  expressly  stipulated  that  no  apportionment  be  made,  or  to 
any  sums  made  payable  in  policies  of  insurance  of  any  de- 
scription.    §  3730,  Code  Civil  Proc. 

New.     See  R.  S.  2563-4;  L.  1875,  oh.  542. 

It  was  the  uniform  and  unbending  rule  of  the  common  law, 
recognized  both  by  courts  of  law  and  equity,  that  annuities 
were  not  apportionable  in  respect  of  time.  {Kea/rney  v.  Cruik- 
shanh,  117  N.  Y.  95.) 

This  rule  of  the  common  law  has  been  changed  from  time 
to  time  by  statutes  making  annuities  apportionable  in  respect 
of  time.  The  legislature  of  this  State  changed  the  rule  in 
1875  (Laws  of  1875,  chap.  54:2),  but  only  as  to  annuities,  divi- 
dends and  other  payments,  made  payable  or  becoming  due  at 
fixed  periods  under  an  instrument  executed  after  the  passage 
of  that  act.  This  statute  was  superseded  by  section  2720  of 
the  Code  of  Civil  Procedure,  which  by  its  terms  is  likewise  con- 
fined in  its  operation  to  certain  sums  made  payable  or  becom- 
ing due  at  fixed  periods  under  an  instrument  executed  since 
the  passage  of  the  act  of  1875.  Matter  of  Kane,  64  App.  Div. 
566,  569. 
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In  the  case  last  cited,  the  testator  had  by  agreement  with  his 
daughters  an  interest  in  certain  dividends  "  declared  upon  said 
stock  for  the  term  of  his  life."  He  died  November  15,  1897, 
having  received  a  dividend  October  28th.  A  dividend  of  $200 
a  share  was  declared  November  24,  1897,  and  paid  to  the 
daughters.  It  appeared  that  the  company  paid  dividends  when 
earned,  not  necessarily  at  a  fixed  day,  but  in  point  of  fact  as  a 
rule  monthly.  The  Appellate  Division  reversed  the  Surrogate 
who  charged  the  executors  with  seventeen  thirtieths  of  this 
dividend,  and  held  that  these  dividends  were  not  apportionable 
under  section  2720. 

In  Hopper  v.  Sage,  112  N.  Y.  530,  533,  the  court  said  "that 
when  a  dividend  is  declared  it  belongs  to  the  owner  of  the  stock 
at  that  time,  but  that  until  such  declaration  the  profits  form 
part  of  the  assets,  and  an  assignment  by  a  stockholder  before 
such  declaration  carries  with  it  his  proportional  share  of  the 
assets,  including  all  undeclared  dividends." 

In  Hyatt  v.  Allen,  56  N.  Y.  553,  558,  the  learned  judge  who 
spoke  for  the  court  said  :  "  A  gift  of  the  profits  and  dividends 
of  stock  for  life  would  not,  I  think,  be  held  to  carry  dividends 
declared  after  the  death  of  the  beneficiary,  although  made  from 
profits  accrued  during  his  life." 

This  rule  was  also  announced  in  Hill  v.  Newichcmanick  Com- 
pcmy,  8  Hun,  459 ;  aff'd,  71  N.  Y.  593  ;  Jermain  v.  Lake 
Shore  c&  M.  S.  By.  Co.,  91  N.  Y.  483  ;  Matter  of  Eernochan, 
104  N.  Y.  618. 

The  declaration  of  a  dividend  is  in  legal  contemplation  a 
separation  of  the  amount  thereof  from  the  assets  of  the  cor- 
poration, which  holds  such  amount  thereafter  as  the  trustee  of 
the  stockholder  at  the  time  of  the  declaration  of  the  dividend. 
{Hopper  v.  Sage,  supra.) 


CHAPTER  II. 

ASOEETAINING  THE  DEBTS. 

§  1.  Duty  of  the  execntor  or  administrator After  the  es- 
tate has  been  inventoried  and  appraised,  and  before  the  proceed- 
ings to  fix  the  amount  of  transfer  tax  payable  are  initiated,  it 
is  the  duty  of  the  representative  to  ascertain  the  debts  of  the 
decedent.     Matter  of  Warrin,  56  App.  Div.  414. 

It  is  advisable  to  do  this  before  the  transfer  tax  proceedings, 
because  of  the  deduction  to  which  the  estate  is  entitled  by  rea- 
son of  such  debts,  in  fixing  the  net  amount  of  the  tax  payable. 

At  p.  1467,  :post,  will  be  found  the  discussion  of  the  topic  of 
disputed  claims  against  the  estate  coming  up  upon  the  account- 
ing for  the  estate.  This  chapter  deals  with  the  topic  of  the 
executor's  or  administrator's  duty  to  ascertain  his  decedent's 
obligations  as  a  preliminary  to  administration. 

§  2.  Ascertaining  the  debts — The  Code  prescribes  the  man- 
ner in  which  the  debts  are  to  be  ascertained  by  section  2718, 
which  is  as  foUows  : 

The  executor  or  administrator  at  any  time  after  the  grant- 
ing of  his  letters,  may  insert  a  notice  once  in  each  week  for 
six  months  in  such  newspaper  or  newspapers  printed  in  the 
county  as  the  surrogate  directs,  requiring  aU  persons  having 
claims  against  the  deceased  to  exhibit  the  same,  with  the 
vouchers  therefor,  to  him,  at  a  place  to  be  specified  in  the  no- 
tice, at  or  before  a  day  therein  named,  which  must  he  at  least 
six  months  from  the  day  of  the  first  pubUcation  of  the  notice. 
The  executor  or  administrator  may  require  satisfactory  vouch- 
ers in  support  of  any  claim  presented  and  the  affidavit  of  the 
claimant  that  the  claim  is  justly  due,  that  no  payments  have 
been  made  thereon,  and  that  there  are  no  offsets  against  the 
same  to  the  knowledge  of  the  claimant.  If  the  executor  or 
administrator  doubts  the  justice  of  any  such  claim,  he  may 
enter  into  an  agreement  in  writing  with  the  claimant  to  refer 
the  matter  in  controversy  to  one  or  more  disinterested  persons, 
to  be  approved  by  the  surrogate.  On  fiUng  such  agreement 
and  approval  in  the  office  of  the  clerk  of  the  supreme  court  in 
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the  county  in  which  the  parties  or  either  of  them  reside,  an 
order  shall  be  entered  by  the  clerk  referring  the  matter  in  con- 
troversy to  the  person  or  persons  so  selected.  On  the  entry 
of  such  order  the  proceeding  shall  become  an  action  in  the 
supreme  court.  The  same  proceedings  shall  be  had  in  all  re- 
spects, the  referees  shall  have  the  same  powers,  be  entitled  to 
the. same  compensation,  and  subject  to  the  same  control  as  if 
the  reference  had  been  made  in  an  action  in  which  such  court 
might,  by  law,  direct  aref  erence.  In  determining  the  question 
of  costs  the  referee  shall  be  governed  by  sections  eighteen 
hundred  and  thirty-five  and  eighteen  hundred  and  thirty-six 
of  this  act.  Judgment  may  be  entered  on  the  report  of  the 
referee  and  such  judgment  shall  be  valid  and  effectual  in  all 
respects  as  if  the  same  had  been  rendered  in  a  suit  commenced 
by  the  ordinary  process,  and  the  practice  on  appeal  therefrom 
shall  be  the  same  as  in  other  civil  actions.  If  a  suit  be  brought 
on  a  claim  which  is  not  presented  to  the  executor  or  adminis- 
trator within  six  months  from  the  first  publication  of  such 
notice,  the  executor  or  administrator  shall  not  be  chargeable 
for  any  assets  or  moneys  that  he  may  have  paid  in  satisfac- 
tion of  any  lawful  claims,  or  of  any  legacies,  or  in  making  dis- 
tribution to  the  next  of  kin  before  such  suit  was  commenced. 
§  2718,  Code  Civil  Proc. 

Under  this  section  there  are  three  points  requiring  dis- 
cussion : 

(a)  The  notice  for  claims. 

(J)  The  presentation  of  claims. 

(c)  The  reference  of  disputed  claims. 

§  3.  The  notice  for  claims. — The  importance  of  giving  the 
notice  provided  for  by  section  2718,  is  indicated  in  the  closing 
paragraph  of  the  section,  to  wit :  If  suit  be  brought  on  a  claim 
which  is  not  presented  to  the  executor  or  administrator  within 
six  months  from  the  first  publication  of  the  notice,  "  the  executor 
or  administrator  shall  not  be  chargeable  for  any  assets  or  moneys 
that  he  may  have  paid  in  satisfaction  of  any  laAvful  claim,  or  of 
any  legacies,  or  in  making  distribution  to  the  next  of  kin  before 
such  suit  was  commenced."  This  means  the  executor  or  admin- 
istrator shall  not  be  chargeable  therefor  as  executor,  nor  re- 
quired to  account  therefor  to  such  creditor.  It  does  not  mean, 
however,  that  the  debt  against  the  estate  shall  not  be  liquidated 
by  a  formal  Judgment.     Mayor  v.  Gorman,  26  App.  Div.  191, 
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197,  199.    Kead  opinion  of  Barrett,  J.,  p.  197,  et  seq.,  on  history 
of  this  legislation. 

The  provision  of  the  Code  is  merely  for  the  protection  of  the 
representatives,  and  there  is  no  absolute  legal  obligation  to  give 
the  notice  or  advertise  for  claims  against  the  estate.  Fliess  v. 
BuoMey,  90  N.  Y.  286, 292,  citing  Bullook  v.  Bogardus,  1  Denio, 
276. 

In  the  case  last  cited,  it  vras  held,  that  the  executor  is  not 
bound  to  give  this  notice  in  any  case,  and  that  he  violates  no 
duty  by  its  total  omission.  He  may  give  notice  for  his  own 
protection  or  for  the  benefit  of  the  estate.  And  it  was  conse- 
quently held  that  costs  could  not  be  imposed  upon  the  executor 
merely  because  he  had  published  no  notice  for  claims.  Id.  note 
A.  on  page  278. 

The  liability  imposed  upon  the  executors  of  a  deceased  stock- 
holder, who  was  liable  upon  his  stock  under  the  statute,  imposed 
by  the  Court  of  Appeals,  in  the  case  of  Veeder  v.  Mudgett,  95 
N.  Y.  295,  was  a  liability  growing  out  of  the  provisions  of  the 
Manufacturing  Corporation  Act  of  18J:8  and  turned  on  the  fail- 
ure of  the  executors  to  comply  with  the  statutory  requirement, 
and  is  not  inconsistent  with  the  proposition  above  stated. 

The  notice  to  present  claims  should  follow  the  statute.  It 
appears  first  from  section  2718  that  application  must  be  made 
to  the  Surrogate  for  his  direction  as  to  the  newspaper  or  news- 
papers "  printed  in  the  county  in  which  the  notice  is  to  be  pub- 
lished." The  function  of  the  Surrogate  is  not  to  determine 
whether  or  not  the  notice  should  be  published,  that  rests  exclu- 
sively in  the  discretion  of  the  representative,  as  does  also  the 
time  when  the  publication  of  such  notice  shall  commence, 
"  which  is  any  time  after  the  granting  of  letters,"  but  the 
Surrogate  has  power  to  designate  the  paper  in  which  the  notice 
must  be  inserted.  The  application  therefore  need  not  be  veri- 
fied but  may  be  substantially  in  the  following  form : 


Surrogate's  Court, 
County  of  Westchester. 

Application  for  j^  the  Matter  of  the  Estate 
order     designat-  of 

ing     newspapers  Deceased. 

In  which  to  pub-  ^,  „  j  j   i      v, 

lish     notice    for  ^^  t^^  «'  deceased,  hereby 

claims  under  sec-  appl  for  an  order  of  the  Surrogate  of  the 

64 


te) 


Note.  Here  state 
such  facts  in    re- 
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tlon  2718  of  the  County  of  Westchester,  designating  the  news- 
Code  of  Civil  Pro-  paper  in  which  to  pubUsh  notice  to  creditors  of 
cedure.  ^^^^  deceased,  to  present  their  claims  according 

to  law. 
Said  deceased,  at  the  time  of  death,  re- 

gard toThe"busL    sided  in  the  of  County  of  Westchester, 

ness  of  the  dece-    and  was  engaged  in  (note) . 
dent,  its  character        Dated  189 

and  location,  as  to  Signatures, 

inform  the  Surro- 
gate of  the  proba- 
ble residence  of 
creditors,  this  be- 
ing requisite  in  or- 
der that  lie  may  de- 
termine in  his  dis- 
c  r  e  t  i  o  n  whether 
additional  publi- 
cation should  be 
made  in  other 
counties  of  the 
notice  for  claims. 
The  publication  in 
such  other  coun- 
ties is  not  imper- 
ative but  is  within 
the   power  of  the 

Surrogate    to    di-  

rect.  


In  the  blank  applications  provided  in  the  Franklin  County 
Surrogate's  Court  appears  an  allegation  by  the  executors,  speci- 
fying the  newspapers  considered  by  him  as  likely  to  reach  all 
creditors  of  the  deceased.  Such  an  allegation  is  helpful,  but 
the  designation  of  the  paper  is  a  "  prerogative  "  of  the  Surrogate 
and  he  is  not  bound  by  the  suggestion  of  the  executor. 

Upon  the  presentation  of  this  application  the  Surrogate  will 
make  an  order  designating  the  newspaper  or  newspapers  in 
which  the  notice  is  to  be  inserted. 
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Older  d  e  8 1  gr- 
uating  paper  in 
which  to  pnblish 
notice  for  claims. 


Note.  The  or- 
der may  if  desired 
specify  the  time 
and  place  of  pres- 
e  ntation  of 
claims  ;  but  the 
form  suggested  is 
in  the  language  of 
the  Code  and  is 
sufficient. 


Present : 


Surrogate's  Court 
Caption. 

Hon. 


Surrogate. 
Title.     !■ 

On  reading  and  filing  the  application  of 
executor  of  the  last  will  and  testament  of 
deceased,  for  an  order  of  the  Surrogate  designat- 
ing the  newspapers  in  which  to  pubhsh  the  no- 
tice to  creditors  of  said  decedent  to  present  their 
claims  according  to  law,  it  is  hereby 

Ordered,  that  published  in  and 

published  in  be  and  they  hereby  are  desig- 

nated as  the  newspapers  in  which  the  said  exec- 
utor may  insert  a  notice  once  in  each  week  for 
six  months,  requiring  all  persons  having  claims 
against  the  said  deceased  to  exhibit  the  same, 
with  vouchers  therefor,  to  such  executor  at  a 
place  to  be  specified  in  such  notice,  at  or  before 
a  day  therein  named  {which  must  be  at  least  six 
months  from  the  day  of  the  first  publication  of 
such  notice)  {note)  and  it  is 

Further  Ordered  {here  insert  provisions,  if 
deemed  necessary  by  the  Surrogate,  for  puhUca- 
tion  in  papers  not  published  in  the  county  of  the 
Surrogate  for  the  purpose  of  notifying  creditors  in 
other  counties. 


As  soon  as  the  order  designating  the  newspaper  has  been 
entered  publication  of  the  notice  may  commence.  The  notice 
should  recite  the  order  of  the  Surrogate  requiring  persons  hav- 
ing claims  against  the  decedent  to  present  them  to  the  executor 
or  administrator  in  person  {Harrdy  v.  Ames,  47  Barb.  413) ; 
and  it  is  customary  to  designate  as  the  place  for  presenting 
the  claims  the  place  of  business  of  the  executor,  this,  however, 
is  not  necessarily  the  residence  or  regular  place  of  business  of 
the  executor,  but  may  be  the  office  of  his  attorney.  The  time 
within  which  the  claims  are  required  by  the  notice  to  be  pre- 
sented must  be  at  least  six  months  from  the  date  of  the  first 
publication.     It  is  proper  that  the  notice  should  be  signed  by  the 
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executor  or  administrator  and  it  is  customary  that  the  names 
and  addresses  of  his  attorneys  should  appear  thereon.  The 
notice  may  be  substantially  as  follows  : 


Notice  to  cred- 
itors. 

Note.  By  sec- 
tion 2718  the  exec- 
utor is  entitled  to 
require  satisfac- 
tory voucliers  in 
support  of  any 
claim  presented 
with  an  affidavit 
of  the  claimant, 
that  the  claim  is 
justly  due,  that  no 
payment  has  been 
made  thereon,  that 
there  are  no  off- 
sets thereon  to  the 
knowledge  of  the 
claimant.  In  prac- 
tice it  is  not  cus- 
tomary to  incor- 
porate this  re- 
quirement in  the 
notice  to  creditors. 
The  requirement 
can  be  made  of  the 
creditors  when 
they  file  their 
proofs  of  claim. 


SMITH,  JOHN   HENRY,   In  pursuance  of 
an  order  of  Hon.  Surrogate  of  the  county 

notice  is  hereby  given  to  all  persons  hav- 
ing claims  against  John  Henry  Smith,  late  of 
deceased,  to  exhibit  the  same  with  the  vouchers 
therefor  (note)  to  the  undersigned  executor  of  the 
last  wiU  and  testament  of  said  deceased, 

at        street  in        the  office  of  Messrs.  A.  &  B., 
his  attorneys  {or  specify  the  executor's  residence 
01'  place  of  business  if  desired)  on  or  before  the 
day  of         18 

Dated  the  day  of  18 

Signature  of 

Executor. 

A.  &B. 

Attorneys  for  Executor, 
Oflace  Address. 


§  4.  Presentation  of  claims  on  or  before  the  day  named 
in  the  published  notice. — All  persons  having  claims  against 
the  decedent  should  exhibit  their  claims  to  the  executor  or 
administrator  at  the  place  specitied  in  the  notice.  The  proof 
of  claim  should  preferably  be  in  the  form  of  an  account  with 
the  estate  of  the  decedent,  verified  by  an  affidavit  substantially 
in  the  language  of  section  2718,  that  the  amount  specified  in 
the  claim  is  justly  due,  that  no  payments  have  been  made 
thereon  (except  as  credited  in  the  statement),  and  that  there 
are  no  offsets  against  the  same  to  the  knowledge  of  the  claim- 
ant (or  if  there  are,  that  they  have  been  duly  credited).     The 


ASCERTAINING   THE   DEBTS. 


1013 


object  of  requiring  the  affidavit  is  not  to  prove  the  existence 
of  the  debt,  but  to  safeguard  the  estate  against  the  exhibition 
of  fictitious  claims,  or  such  as  may  have  been  actually  or  in 
part  discharged  by  him  in  his  lifetime.  Osborne  v.  Parker,  66 
App.  Div.  277.  The  following  is  the  form  in  use  in  the  Sur- 
rogate's Court  in  Erie  County  : 

Estate  of ,  Deceased. 

To 

De. 


State  of  New  York,  ^ 
Erie  County,         >  ss. : 
City  of  Buffalo.     J 

being  duly  sworn,  says  that  the 
foregoing  claim  against  the  estate  of  late 

of  the  of  N.  Y.,  deceased,  is  in  all 

respects  correct  and  justly  due  and  owing  this 
deponent;  that  no  payments  have  been  made 
thereon  (other  than  those  stated  therein),  that 
there  are  no  offsets  against  the  same  to  depo- 
nent's knowledge,  and  deponent  is  now  the  lawful 
owner  of  said  claim. 

And  deponent  further  says,  that  said  claim, 
nor  any  part  thereof,  is  not  secured  by  judg- 
ment, mortgage,  or  expressly  charged  upon  the 
real  estate  of  said  deceased. 

Subscribed  and  sworn  '\ 

to  before   me,  this  \  

day  of        189     ) 


Affiant. 


Officer  administering  the  oath  to  sign  here. 


The  failure  of  a  creditor  to  present  his  claim  vfithin  the  time 
limited  by  the  statutory  notice  operates  to  prevent  any  award 
of  costs  in  his  favor  against  the  executor  in  subsequent  proceed- 
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ings  to  enforce  his  demand  against  the  estate.  Hbrton  v.Brovm, 
29  Hun,  654  ;  Bullock  v.  Bogardus,  1  Denio,  276.  By  service 
of  his  claim  in  due  form,  the  creditor  is  put  in  the  position  of 
having  his  claim  become  a  liquidated .  and  undisputed  debt 
against  the  estate,  in  case  it  is  not  rejected  or  disputed  and  re- 
ferred under  section  2718  by  the  executor  or.  administrator. 
Lamhert  v.  Craft,  98  N.  Y.  342,  349,  citing  Underhill  v.  Wew- 
hurger,  4  Eedf.  499  ;  Magee  v.  Tedder,  6  Barb.  352.  The  claim 
need  only  be  presented  at  the  place  and  to  the  persons  specified 
in  the  notice.  If  there  are  two  executors,  service  upon  one  of 
them  is  sufficient.  Knapp  t.  Curtiss,  6  Jlill,  388  ;  Lanibert  v. 
Craft,  supra.  If  a  creditor  present  his  claim  he  is  deemed  to 
present  his  full  claim.  So  if  his  claim  contain  no  demand  for 
interest,  and  is  allowed  as  presented,  the  claimant  is  not  en- 
titled to  interest  on  the  amount  allowed.  Matter  of  Warrin, 
56  App.  Div.  414. 

Judge  Woerner  in  his  treatise  on  the  American  Law  of  Ad- 
ministration, vol.  2,  chap.  41,  suggests,  that  the  representative 
should  require  literal  compliance  with  the  terms  of  the  notice, 
and  exactness  in  the  proof  of  claim,  because  of  the  fact  that  he 
is  representative  not  only  of  the  estate,  but  of  all  the  other 
creditors  interested,  and  that  a  waiver  of  technical  rights  in  be- 
half of  one  might  well  be  prejudicial  to  the  rights  of  others. 
Therefore  a  creditor  should  not  rely  upon  the  fact  or  supposed 
fact  that  the  executor  or  administrator  has  knowledge  of  the 
existence  of  his  claim.  Such  knowledge  on  the  part  of  the 
executor  or  administrator  of  the  existence  of  a  claim  against 
the  estate  does  not  avoid  the  necessity  of  its  due  presentation. 
See  Matter  of  Morton,  7  Misc.  343,  citing  Lwingston  v.  Gardner, 
4  Redf.  517,  and  note.  An  administrator  who  has  conformed  to 
the  requirements  of  the  statute  and  has  published  the  prescribed 
notice  has  a  right  to  assume  that  all  persons  having  claims 
against  the  decedent  which  ihey  intend  to  enforce  have  pre- 
sented the  same  and  demanded  payment  thereof;  and  if  he 
thereafter  distribute  the  assets  to  those  entitled  to  them,  or  dis- 
tribute them  in  a  manner  to  which  they  give  approval  and  con- 
sent, he  will  not  be  held  accountable  for  such  distributed  estate 
to  a  creditor  who  neither  presented  his  claim  nor  took  anylegal 
proceedings  to  collect  it  while  the  funds  were  in  the  adminis- 
trator's hands.  See  0^ Conner  y.  Oifford,  111  N.  Y.  275,  283 ; 
ErM'ki  V.  Loper,  43  ]Sr.  Y.  521 ;  Field  v.  Field, 77  N.  Y.  294.  . 


ASCEETAINIKG   THE   DEBTS.  1015 

An  oral  conversation  by  the  creditor  with  the  executor  or  ad- 
ministrator, is  not  a  sufficient  compliance  with  the  statute ;  the 
exhibition  of  the  claim  contemplated  by  the  Code  is  not  a  mere 
conversation.  The  statute  plainly  intends  that  the  claim  shall 
be  presented  or  exhibited  in  some  writing,  stating  its  nature 
and  the  amount,  the  name  of  the  creditor  and  a  demand  for  its 
payment.  The  personal  representative  of  the  estate  is  put  by 
such  a  paper  in  possession  of  information  which  enables  him  to 
act  intelligently  either  in  admitting  the  claim  or  in  taking  such 
steps  as  are  necessary  to  protect  the  estate  against  it.  See 
Matter  of  Morton^  7  Misc.  343  ;  Cruikshanh  v.  Cruikshanh,  9 
Howd.  Pr.  850,  351  ;  King  v.  Todd,  27  Abb.  N.  C.  149,  150  ; 
Robert  v.  Ditmas,  7  Wend.  523  ;  Gansevoort  v.  Nelson,  6  Hill, 
392. 

It  must  not  be  inferred  from  the  rules  above  laid  down  that 
the  rights  of  the  creditor  are  impaired  or  precluded  by  a  mere 
omission  to  present  his  claim  {Matter  of  Mullon,  145  N.  Y. 
98,  104),  but  his  chances  of  being  paid  out  of  the  estate  may 
be  lost.  Without  such  presentation  the  creditor  can  still  prose- 
cute his  claim  after  the  notice  to  creditors  has  been  published 
for  the  six  months  required,  and  his  judgment  when  recovered 
against  the  executor  or  administrator  is  good  as  against  the 
assets  then  in  his  custody.  Cotter  v.  Qidnlan,  2  Dem.  29,  33, 
citing  Erwin  v.  Loper,  43  N.  Y.  521 ;  Baggott  v.  Boulger,  2 
Duer,  160  ;  2  Story's  Eq.  Juris.  §§  1250  and  1251. 

It  is  provided  under  sections  1835  and  1836  of  the  Code,  that 
in  actions  by  creditors  against  the  executor  or  administrator 
in  which  a  judgment  for  a  sum  of  money  only  is  recovered, 
costs  shall  not  be  awarded  against  the  representative  unless  it 
appears  first,  that  the  demand  was  presented  within  the  time 
limited  by  the  statutory  notice  duly  published  ;  and  second,  un- 
less the  executor  unreasonably  resisted  or  neglected  the  demand 
so  presented.  See  Supplee  v.  Sayre,  51  Hun,  30 ;  Horton  v. 
Brmvn,  29  Hun,  654;  King  v.  Todd,  27  Abb.  N.  C.  149,  150. 

A  creditor  sued  the  executors  of  his  debtor  for  the  amount 
of  a  note,  which  was  to  be  delivered  by  one  of  the  executors 
to  the  creditor  in  case  of  his  death,  but  in  case  of  his  recovery 
from  the  illness  from  which  he  was  then  suffering,  it  was  to  be 
returned  to  the  testator.  The  testator  died  in  that  illness,  and 
the  executor  to  whom  it  was  delivered  retained  the  note.  The 
notice  for  the  presentation  of  claims  was  duly  published,  but 
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no  proof  of  claim  was  made  by  the  creditor  except  a  demand 
made  by  him  upon  the  executor  to  deliver  up  the  note.  The 
General  Term  held,  that  this  was  not  a  sufficient  presentation 
of  the  claim  against  the  estate  to  constitute  a  compliance  with 
the  requirements  of  the  statute.  Niles  v.  Crocker^  88  Hun, 
312,  315,  and  cases  discussed. 

§  5.  Action  by  the  executor  or  administrator  upon  the 
claim. — Before  proceeding  to  the  third  subdivision  of  this 
topic,  the  reference  of  disputed  claims,  it  is  proper  to  note 
what  the  courts  have  held  to  be  the  effect  of  action  by  the 
executor  upon  claims  duly  presented  to  him.  "When  a  claim 
is  presented  the  representative  owes  the  duty  to  the  estate,  to 
the  creditor  and  to  the  other  creditors,  all  of  whom,  in  a  sense, 
he  represents,  to  pass  on  the  validity  of  the  claim,  and  either 
allow  or  reject  it.  Matter  of  Warrin,  56  App.  Div.  414;  Mc- 
Nulty  V.  Hurd,  72  N.  Y.  518.  In  case  of  non-action  by  the  exec- 
utor, it  was  held  by  the  Court  of  Appeals,  in  Zamhert  v.  Craft, 
98  N.  Y.  342,  349,  that  if  after  a  reasonable  opportunity  for 
examination  into  the  validity  and  fairness  of  a  duly  presented 
claim,  the  executor  does  not  offer  to  refer  it  on  the  ground  that 
he  doubts  its  justice  or  disputes  it  as  unjust,  it  acquires  the 
character  of  a  liquidated  and  undisputed  debt  against  the  es- 
tate. Danforth,  J.,  citing  Under/iill  v.  Newhurger,  4  Kedf. 
499,  and  Magee  v.  Yedder,  6  Barb.  352.  The  case  of  Schuts 
v.  Morette,  146  N.  Y.  137,  reversing  81  Hun,  518,  although  in- 
volving a  different  point,  somewhat  limited  the  rule  previously 
laid  down.  This  was  an  action  b}'  a  creditor  as  upon  an  ac- 
count, stating  his  claim  had  been  presented  to  the  executor 
who  acknowledged  its  receipt,  and  although  he  had  a  reason- 
able opportunity  to  examine  into  its  validity  and  fairness, 
neither  disputed  nor  rejected  the  same,  although  he  declined 
to  pay  it.  In  this  case  however  it  appeared  that  the  claim 
upon  its  face  was  barred  by  the  Statute  of  Limitations,  at  least 
in  part,  at  the  time  of  the  death  of  the  testatrix.  The  Court 
of  Appeals  held,  that  the  executor  could  neither  by  his  promise 
nor  acknowledgment,  oral  or  written,  revive  a  debt  against  the 
estate  of  his  testator  which  was  barred  (citing  Bloodgood  v. 
Bruen,  8  N.  Y.  362),  and  that  against  such  a  claim  so  barred 
he  was  bound  to  plead  the  statute  (citing  Butler  v.  Johnson, 
111  ]Sr.  Y.  204)  and  Andrews,  C.  J.,  said  (146  N.  Y.  at  page  143) : 
"  In  view  of  the  power  and  duty  of  an  executor  or  adrainistra- 
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tor,  the  inference  from  his  silence  merely  of  an  agreement  on 
his  part  to  pay  a  debt  so  situated,  would  be  unreasonable.  .  .  . 
The  statutory  system  for  the  presentation  and  adjustment  of 
claims  against  the  estate  of  a  decedent  furnishes  a  summary 
and  inexpensive  method  by  which  claims  can  be  adjusted 
without  action,  or  by  reference.  The  executor  or  administra- 
tor may,  on  being  satisfied  of  the  justice  of  a  claim  presented, 
admit  it,  or  if  he  doubts  its  justness,  may  reject  it  and  leave 
the  creditor  to  his  remedy  by  action  if  a  reference  is  not  agreed 
upon.  But  the  presentation  of  a  claim,  followed  by  inaction, 
the  executor  or  administrator  neither  rejecting  or  admitting 
it,  does  not,  we  think,  bind  the  estate  as  upon  an  account 
stated.  It  may  be  justly  claimed  that  the  executor  or  admin- 
istrator ought,  in  the  fair  discharge  of  his  duty  both  to  the 
creditor  and  to  the  estate,  to  examine  the  claim  within  a  rea- 
sonable time  and  make  known  his  position  in  respect  to  it.  But 
it  would  be  hazardous,  in  view  of  the  ignorance  or  inexperience 
of  the  persons  called  upon  to  act  as  executors  or  administra- 
tors, to  construe  mere  silence  on  his  part  as  an  admission  that 
the  claim  was  a  valid  one.  The  creditor  must  see  to  it  that 
the  claim  is  admitted  and  allowed  by  the  executor  or  adminis- 
trator, and  an  implied  admission  from  silence  is  not  sufficient. 
In  Reynolds,  Admr.^  v.  Collins,  3  Hill,  36,  it  was  held  that  the 
presentation  of  a  claim  under  the  statute  does  not  bar  the  Stat- 
ute of  Limitations,  and  if  the  executor  neither  allows  nor  re- 
jects it,  the  creditor  '  must  take  care  to  have  the  matter 
adjusted  or  commence  his  action  within  the  period  of  the 
statute  or  he  will  be  too  late.'  " 

And  in  a  still  later  case  {Matter  of  Callahan,  152  N.  T.  320, 
352),  the  same  judge,  referring  to  the  case  of  ScJmtz  v.  Morette, 
remarked  "  we  are  of  opinion  that  mere  silence  on  the  part  of 
an  executor  or  administrator  after  the  presentation  of  a  claim 
under  the  statute,  accompanied  by  lapse  of  time,  will  not  in 
any  case  preclude  the  representative  from  thereafter  contesting 
its  validity.  See  Matter  of  Pierson,  19  App.  Div.  478;  Mat- 
ter of  Whitehead,  38  App.  Div.  319,  321.  If  the  claim  is  not 
rejected,  and  on  an  accounting  no  objection  is  taken  to  its 
allowance,  then  the  Surrogate  will  be  authorized  to  treat  it  as 
an  admitted  claim  and  direct  its  payment.  But  the  claim  does 
not  become  established  from  mere  silence  of  the  executor  or 
administrator.     See  also  Matter  of  Dor  an,  38  N.  Y.  Supp.  544. 
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§  6.  Claims  by  the  executor  against  tlie  estate.— (See  ^os^, 
pp.  1471-1473,  as  to  power  of  Surrogate  upon  the  accounting  to 
adjudicate  such  claims.)  An  executor  or  administrator  in  his 
individual  capacity  as  creditor  of  the  estate,  has  the  same  right 
with  every  other  creditor  of  presenting  his  claim  duly  vouched 
and  proven,  and  of  being  paid^ra  rata  with  the  other  creditors. 
Williams  v.  Purdy,  6  Paige,  166 ;  Olarlt  v.  ClarTc,  8  Paige, 
152. 

It  is  expressly  provided  by  section  2719,  that  "an  executor 
or  administrator  should  not  satisfy  his  own  debt  or  claim  out 
of  the  property  of  the  deceased,  until  proved  to,  and  allowed  by, 
the  Surrogate ;  and  it  shall  not  have  preference  over  others  of 
the  same  class."  There  is  this  difference  however  that  by  sec- 
tion 2731  provision  is  made  that  "  on  the  judicial  settlement  of 
the  account  of  an  executor  or  administrator  he  may  prove  any 
debt  owing  to  him  by  the  decedent."  And  if  any  contest  arises 
between  the  accounting  party  and  any  of  the  other  parties  re- 
specting a  debt  alleged  to  be  due  by  the  decedent  to  the  account- 
ing party,  the  contest  must  be  tried  and  determined  in  the 
same  manner  as  any  other  issue  arising  in  the  Surrogate's  Court, 
except  where  the  claim  is  made  in  a  representative  capacity,  in 
which  case  it  may  be  so  tried.  This  section  enacts  the  rule 
under  the  former  statutes.     See  B arras  v.  Barras,  4  Redf..263. 

It  was  held  prior  to  the  amendment  of  section  2719  in  1893, 
-that  a  Surrogate  had  no  power  to  entertain  an  individual  pro- 
ceeding for  the  purpose  of  establishing  a  decedent's  debt  to  the 
'  representative.  Matter  of  Rider,  3  Silvernail,  Ct.  of  Appeals, 
607.  But  it  is  now  settled  that  he  may  do  so.  Matter  of 
Marcellus,  165  N".  Y.  70,  75  ;  Kyle  v.  JTyle,  61  N.  Y.  400,408  ; 
Shakespeare  v.  Markkam,  72  N.  Y.  400  ;  Boughton  v.  Flint, 
74  N.  Y.  476.  Claims  which  the  executor  may  have  against 
the  estate  fall  under  two  classes,  the  first,  claims  for  moneys 
advanced  by  him  to  pay  legacies  or  debts  before  he  has  real- 
ized on  the  assets  of  the  estate  ;  and  the  second,  debts  owing 
to  him  as  an  individual  by  the  decedent  at  the  time  of  bis 
death.  In  respect  to  the  first  class  of  debts  it  is  to  be  stated, 
that  the  payment  of  legacies  or  debts  by  an  executor  before 
ascertaining  what  is  due  to  the  creditors  and,  thus,  before 
being  in  a  position  to  know  whether  the  balance  of  the  estate 
will  be  sufficient  to  pay  both  debts  and  legacies,  is  at  his 
peril.     Olacius  v.  Fogel,  88  IST.  Y.  434,  444. 
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Surrogate  Bradford,  in  Clayton  v.  ^Yardell,'2,  Bradf.  1,  7, 
held,  that  where  executors  had  made  distribution  of  some 
part  of  the  estate  among  children  and  legatees,  and  it  subse- 
quently appeared  that  the  undivided  residue  was  insuiBcient  to 
pay  all  creditors,  the  executors  were  nevertheless  liable  to  the 
creditors  and  should  be  allowed  for  such  debts  as  they  had 
paid  in  full  only  the  amount  to  which  the  creditors  so  paid 
would  be  severally  entitled  ratably  with  the  other  creditors 
upon  the  final  decree  for  the  settlement  of  the  account.  He 
observed : 

"  The  losses  suffered  by  the  executors  by  these  overpayments, 
could  easily  have  been  avoided  by  reserving  the  funds  necessary 
to  meet  all  claims  of  which  notice  had  been  received.  The 
advertisement  for  claims  under  the  statute,  affords  sufficient 
protection  to  the  executor  or  administrator,  if  he  pays  or  dis- 
tributes after  the  period  for  the  advertisement  to  run  has  ex- 
pired. If  he  pays  before,  it  is  at  his  own  risk,  and  he  should 
suffer,  in  preference  to  an  innocent  creditor." 

Where  an  executor  personally  makes  advances  to  legatees, 
so  far  as  the  estate  is  concerned  he  is  entitled  merely  to  be  sub- 
rogated to  the  rights  of  the  legatees  and  to  a  repayment  from 
the  shares  of  such  legatees  only,*  and  if  after  the  payment  of 
debts  it  becomes  necessary  to  scale  down  the  legacies  j?ro  rata, 
the  right  of  the  executor,  independently  of  his  ultimate  remedy 
:  against  the  legatee,  is  merely  to  thaX pro  rata  share  of  the  assets 
available  for  distribution  among  the  legatees  to  whom  he  has 
made  advances.  Tickel  v.  Quinn,  1  Dem.  425,  432.  See  also 
Estate  of  Randall,  8  N.  Y.  Supp  652.  But  for  advances  made 
by  an  executor  to  pay  debts  of  a  solvent  estate,  he  is  entitled 
to  reimbursement.  Livingston  v.  Newldrlc,  3  Johns.  Ch.  312  ; 
■  Teddo  V.   Whitney,  17  Weekly  Dig.  120. 

In  regard  to  the  second  class  of  claims,  debts  due  to  the  ex- 
ecutor or  administrator  by  the  testator  at  the  time  of  his  death, 
it  may  be  observed  first,  that  such  debts  v?ili  be  scrutinized 
vrith  great  care.  Wrighfs  Accounting,  4  Kedf.  345.  They 
should  be  established  by  very  satisfactory  evidence,  in  the  ab- 
sence of  which  it  is  the  Surrogate's  duty  to  reject  them.  Mat- 
ter of  Maroellus,  165  IS".  Y.  70,  76  ;  Matter  of  Van  Slooten  v. 
Wheeler,  140  N.  Y.  624,  633.  Formerly  the  executor  or  ad- 
ministrator had  a  right  to  retain  sufficient  assets  to  satisfy  his 
claim,  for  he  then  had  no  other  way  of  satisfying  it  {Rogers  v. 
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ffosaoh,  6  Paige,  415 ;  see  Wood  v.  Rusco,  4  Kedf.  380,  384), 
for  he  could  not  sue  himself  in  any  court ;  but  the  present  rule, 
before  quoted,  prohibiting  an  executor  or  administrator  from 
retaining  any  assets  to  satisfy  his  claim,  until  it  should  be 
proved  to,  and  allowed  by,  the  Surrogate,  in  the  manner  and  at 
the  time  therein  provided,  puts  him  in  a  diiferent  position  than 
that  formerly  occupied.  The  provision  suspending  the  running 
of  the  Statute  of  Limitations  from  the  time  of  the  decedent's 
death  to  the  time  of  the  judicial  settlement  of  the  accounts  of 
the  executor  or  administrator,  takes  away  the  reason  for  the 
former  rule.  In  scrutinizing  the  claim  of  the  representative, 
the  court  will  regard  it  with  some  degree  of  suspicion  where  it 
is  not  based  upon  some  written  obligation  of  the  decedent,  and 
in  view  of  the  fact  that  the  representative  alone  remains  to 
give  his  version  of  the  matter.  The  fact  must  be  established 
to  the  satisfaction  of  the  Surrogate  by  clear  and  convincing 
proof,  this  is  what  is  contemplated  by  the  words  "  proved  to 
and  allowed  by  the  Surrogate."     Wood  v.  Rusco,  supra. 

Where  the  debt  is  based  on  a  written  obligation,  the  execu- 
tor is  entitled  to  the  benefit  of  the  usual  presumptions.  He  is 
not  bound  therefore  to- prove  affirmatively  that  the  note  has 
not  been  paid.  Macomher's  Estate,  11  N.  Y.  Supp.  198,  citing 
Egan  v.  Kergill,  1  Dem.  464 ;  McKyring  v.  Bull,  16  N.  Y.  297 ; 
Lerche  v.  Brasher,  104  JST.  Y.  157,  161. 

It  is  perfectly  competent  for  an  executor  to  assign  his  claim 
against  the  estate,  and  the  assignee  may  maintain  an  action 
thereon  as  any  other  creditor  could,  and  is  not  confined  to  the 
remedy  provided  by  the  Code.  This  has  been  explicitly  held 
by  the  Court  of  Appeals  {Snyder  v.  Snyder,  96  N.  Y.  88), 
where  two  brothers  being  the  executors  of  the  estate  and  one 
having  a  claim  against  the  testator  (their  father)  assigned  it  to 
his  wife,  who  presented  the  claim  to  the  executors ;  but  the 
brother  of  the  assignor  refused  to  allow  or  refer  the  same. 
Danforth,  J.,  observes  (at  page  92) : 

"  If  Philip  (the  husband)  had  not  qualified,  Sylvester  would 
have  been  sole  executor ;  and  then,  of  course,  his  remedy  for 
the  debt  due  him  would  have  been  the  same  as  that  of  any 
other  creditor.  Philip,  the  creditor,  could  have  sued  Sylves- 
ter, the  executor,  in  the  Supreme  Court.  Becoming  executor, 
he  forfeited  no  right  as  creditor,  but  assumed  another  charac- 
ter.   He  could  not  as  creditor  sue  himself  as  executor.     Be- 
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fore  the  statute,  however,  he  could  have  paid  himself,  but  since 
the  statute  he  could  not  do  so.  (2  R.  S.  88,  §  33.)  A  remedy 
was,  however,  provided  by  statute.  Upon  citation  duly  issued, 
and  served  on  parties  interested  he  might  have  a  hearing,  and 
his  claim,  if  just,  might  be  allowed  by  the  Surrogate.  {Ibid. 
and  also  New  Code,  §  2739.) 

"  The  plaintiff,  however,  is  under  no  disability.  As  Philip, 
in  the  case  supposed,  could  have  sued  Sylvester,  she  could  sue 
both,  and  either  could  defend.  No  reason,  therefore,  is  per- 
ceived why  the  doors  of  the  Supreme  Court  should  be  closed 
against  her.  She  is  the  real  party  in  interest — has  the  legal  as 
well  as  the  equitable  right  of  her  assignor,  whose  presence  as 
party  plaintiff  is  in  no  degree  necessary  to  a  complete  determi- 
nation of  all  the  questions  involved.  She  is  personally  qual- 
ified to  sue  in  any  court,  and  cannot  be  defeated  because  the 
person  under  whom  she  claims  would,  if  he  had  sued  as  plain- 
tiff, have  been  disqualified  by  reason  of  his  relation  to  the 
parties  named  as  defendants.  It  is  immaterial,  therefore,  to 
inquire  whether  the  debt  accrued  to  the  plaintiff  by  contract 
with  the  testator — she  might  have  contracted  with  him — or  by 
assignment  from  Philip  Snyder  through  Barber." 

§7.  Reference  of  disputed  claims.— Section  2718,  supra, 
provides : 

If  the  executor  or  administrator  doubts  the  justice  of  any 
such  claim,  he  may  enter  into  an  agreement  in  writing  with 
the  claimant  to  refer  the  matter  in  controversy  to  one  or  more 
disinterested  persons,  to  be  approved  by  the  surrogate.  On 
filing  such  agreement  and  approval  in  the  office  of  the  clerk 
of  the  supreme  court  in  the  county  in  which  the  parties  or 
either  of  them  reside,  an  order  shall  be  entered  by  the  clerk 
referring  the  matter  ia  controversy  to  the  person  or  persons 
so  selected.  On  the  entry  of  such  an  order  the  proceeding 
shall  become  an  action  in  the  supreme  court.  §  3718, 
Code  Civil  Proc. 

In  BiioMin  v.  Chapin,  Administratrix,  1  Lans.  433,  it  was 
held  that  a  reference  under  the  statute  stands  in  place  of  an 
action,  and  the  entry  of  an  order  to  refer  must  be  deemed  its 
commencement. 

In  Tracy  v.  Suydam,  30  Barb.  110,  it  was  held  that  where 
parties  agree  to  refer  under  the  statute  "  the  agreement  to  refer 
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need  not  notice  matters  of  defense  to  the  claim.  The  account 
presented  is,  in  effect,  the  plaiatifl's  complaint,  and  there  be- 
ing lio  pleadings,  and  no  provision  in  the  statute  for  pleadings, 
the  defendant  is  limited  to  no  particular  defense;  and  conse- 
quently, any  and  every  legal  defense  against  the  claim  must 
necessarily  be  available."  And  it  was  also  said  in  that  case : 
"  And  every  species  of  legal  proof  adapted  to  show  the  injus- 
tice of  the  claim,  or  its  invalidity  as  a  whole,  or  in  degree  or 
amount,  is  admissible."  And  the  executors  are  "at  liberty  to 
make  any  defense  that  their  testator  or  intestate  could  himself 
make,  if  alive,  and  the  same  were  properly  pleaded,  in  an  ac- 
tion upon  such  claim." 

In  lioe  V.  £oyle,  81  N.  Y.  305,  307,  a  similar  reference  had 
been  ordered,  and  the  court  said :  "  This  is  not  an  ordinary  pro- 
ceeding. It  is  specially  regulated  by  statute.  2  E.  S.  89,  90. 
It  cannot  be  commenced  by  summons.  It  can  only  be  com- 
menced by  the  consent  of  the  parties  and  the  approval  of  the 
Surrogate.  It  can  be  tried  in  no  other  way  than  before  a  ref- 
eree. There  are  no  pleadings,  and  the  representatives  of  the 
estate  proceeded  against  can  prove  against  the  claim  any  de- 
fense which  they  have  without  pleading  it  in  any  form." 

In  Mowry  v.  Peet,  88  N.  Y.  454,  it  was  said  that  "  in  trying 
and  adjudicating  upon  these  matters  which  are  within  the  scope 
of  the  reference,  the  statute  (2  E.  S.  88,  §  36)  confers  upon 
the  referee  and  the  court  the  same  powers  as  if  the  reference 
had  been  made  in  an  action.  But  the  proceeding  is  not  an 
action." 

Section  36  of  the  Eevised  Statutes  (vol.  3  [7th  ed.],  p.  2299) 
provided  for  an  agreement  being  entered  into  and  for  the  entry 
of  an  order ;  and  section  37  provided  that  the  referee;  should 
"  proceed  to  hear  and  determine  the  matter,"  and  that  the  pro- 
ceedings should  be  the  same  in  all  respects,  and  the  referee 
should  have  the  powers  and  be  entitled  to  the  same  compensa- 
tion and  be  subject  to  the  same  control  "  as  if  the  reference 
had  been  made  in  an  action  in  which  such  court  might,  by 
law,  direct  a  reference."  In  references  under  that  statute  it 
was  held  by  the  Court  of  Appeals  in. two  cases  that  a  bill  of 
particulars  could  not  be  required  (Townsend  v.  N.  Y.  Life 
Ins.  Co.,  4  K  Y.  Civ.  Proc.  Eep.  401 ;  Eldred  v.  Eames,  115 
N.  Y.  403),  and  in  the  latter  case  it  was  held  that  the  reiferee 
"  could  not  change  the  items  of  an  account  presented  and  ref 
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ferred.  The  exercise  of  such  power  by  the  referee  would  en- 
able a  claimant  to  obtain  a  reference  of  claims  against  an 
estate  without  the  consent  of  the  defendant  or  the  approval  of 
the  Surrogate,  which  is  made  by  the  statute  the  condition  of 
such  a  proceeding.  It  is  the  claim  which  is  rejected  by  the 
executor  that  may  be  referred  and  none  other."  See  also 
Hermann  v.   Wagner^  81  Hun,  431. 

In  Gilbert  v.  Comstook,  93  N.  Y.  484,  it  was  held  that,  prior 
to  the  Code  of  Civil  Procedure,  "  a  contestant  of  a  claim  pre- 
sented by  an  executor  against  the  estate  was  not  required  to 
present  a  written  answer  or  formal  objections ;  the  claim  was 
open  to  any  answer  or  defense,  and  was  subject  to  be  defeated 
if,  at  the  testator's  death,  the  Statute  of  Limitations  had  run 
against  it." 

§  8.  Same  subject. — The  cases  referred  to  in  the  last  sec- 
tion, indicate  that,  prior  to  the  amendment  of  section  2718  by 
chapter  683  of  the  Laws  of  1893,  it  was  not  competent  to  per- 
mit an  amendment  of  the  creditor's  statement  of  claim  in  these 
proceedings;  but  the  Code  as  amended  by  that  statute  now 
provides  that  "  on  entry  of  the  order  of  reference  in  such  a 
case  the  proceeding  becomes  an  action  in  the  Supreme  Court." 
Fowler  v.  Rebhard,  40  App.  Div.  108.  And  there  is  a  further 
provision  to  this  effect,  "  The  same  proceedings  shall  be  had 
in  all  respects.  The  referees  shall  have  the  same  powers,  be 
entitled  to  the  same  compensation  and  subject  to  the  same 
control,  as  if  the  reference  had  been  made  in  an  action  in 
which  such  court  might  by  law  direct  a  reference."  See  Code 
Civil  Proc.  §  2718.  This  amendment,  in  the  first  place, 
extended  the  definition  given  to  an  action  by  section  3333  by 
including  this  proceeding,  in  which  no  pleadings  are  necessary 
or  can  be  required.  And  it  has  been  held  also  to  have  brought 
this  proceeding  within  the  provision  of  the  Code,  that  the 
court  may  at  any  stage,  before  or  after  judgment,  in  further- 
ance of  justice,  amend  an}'^  pleading  or  other  proceeding  by 
inserting  an}''  allegation  material  to  the  case.  See  Code  Civil 
Proc.  §  723.  Lounsbury  v.  Sherwood,  53  App.  Div.  318, 
319.  So  also  the  referee  may  pass  on  the  question  of  costs. 
Jenkinson  v.  Harris,  27  Misc.  714. 

The  method  of  instituting  the  proceeding  remains  as  before 
the  amendment.  The  reference  by  the  approval  of  the  Surro- 
gate is  made  upon  the  agreement  in  writing  of  the  creditor  and 
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personal  representatives  of  the  decedent,  founded  upon  the  pres- 
entation of  the  claim  verified,  and  the  doubt  entertained  by  the 
latter  of  its  justice.     See  Lee  v.  Zee,  85  Plun,  588,  590. 

In  the  case  last  cited  it  was  suggested  that  caution  should  be 
exercised  in  allowing  amendment  of  claims  in  such  cases,  and 
it  should  be  done  only  when  essnetial  to  the  promotion  of  jus- 
tice.    See  also  Lounsbury  v.  Sherwood,  supra. 

As  soon  as  the  order  of  reference  has  been  entered,  the  pro- 
ceeding becomes  an  action  in  the  Supreme  Court ;  consequently 
the  entry  of  the  order  has  the  same  effect  as  the  service  of  a 
summons  under  section  41 6  of  the  Code.  All  of  the  subse- 
quent proceedings  in  the  action  thus  commenced  are  subject 
to  the  exercise  of  every  power  of  the  court  to  which  they 
would  be  subject  in  an^'  other  action  referred  to  a  referee  for 
trial.  See  Adams  v.  Olin,  78  Hun,  309 ;  HusUs  v.  Aldridye, 
144  N.  Y.  508. 

Consequently,  if  after  the  entry  of  the  order  under  which 
three  referees  are  designated,  one  or  more  of  them  should  re- 
fuse to  serve,  the  court  must  appoint  another  referee  under  sec- 
tion 1011  of  the  Code.  The  power,  under  that  section,  is  not 
discretionary.  The  section  is  mandatory  and  the  court  must 
appoint.  And  it  has  consequently  been  held  that,  to  vacate 
the  original  order  of  reference  against  the  consent  of  the  cred- 
itor or  the  executor  would  be  beyond  the  power  of  the  court 
and  without  warrant  of  law.     Hustis  v.  Aldridge,  supra. 

A  proceeding  to  compel  an  executor  to  pay  over  moneys  in 
his  possession  is  not  within  the  purview  of  section  2718.  The 
remedy  in  such  a  case  is  by  proceeding  before  the  Surrogate. 
This  section  is  limited  to  claims  accruing  or  existing  against 
the  decedent  in  his  lifetime.  Shorter  v.  Mackey,  13  App.  Div. 
20 ;  Fowler  v.  Heblard,  40  App.  Div.  108,  109. 

§  9.  The  procedure — The  form  of  the  notice  which  the  ex- 
ecutor or  administrator  is  required  to  give  may  be  substantially 
as  follows : 


In  the  Matter  of  the  Admin-  ) 

Notice   of    dis-        istration  of  the  Estate  of  >■ 

pute  and  offer  to  Deceased.  ) 

'■®*®'*  To  (name  of  creditor). 

You  will  please  take  notice,  that  I  doubt  the 
justice  of  your  claim  of  dollars  against  the 
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above  named  estate,  aud  I  hereby  dispute  the 
same  and  offer  to  refer  the  matter  in  controversy 
to  one  or  more  disinterested  persons  as  referee 
or  referees  to  be  approved  by  the  Surrogate. 
Date.  Signature  and  address  of  exec- 

utor or  administrator. 

After  service  of  such  notice,  it  is  proper  to  make  the  agree- 
ment in  writing  contemplated  by  section  2718.  This  should  be 
in  the  form  of  an  instrument  which  should  recite  the  presenting 
of  the  claim  and  the  dispute  thereof,  and  contain  a  stipulation 
or  agreement,  that  the  matter  in  controversy  be  referred  to  a 
person  or  persons  named  to  hear  and  determine  the  same.  It 
is  proper  under  the  decision  in  HusUs  v.  Aldridge,  144  N.  Y. 
508,  511,  to  provide  by  the  agreement  for  alternate  referees,  in 
the  event  that  the  referee  designated  declined  to  serve.  In  the 
case  cited,  the  Court  of  Appeals  held  that  the  provision  of  sec- 
tion 1011  of  the  Code,  by  which  the  court  was  bound  to  appoint 
a  referee,  if  the  referee  named  in  the  stipulation  refuses  to  serve 
"  unless  the  stipulation  expressly  provides  otherwise,"  worked 
no  hardship  since  it  was  always  within  the  power  of  the  parties 
to  protect  themselves  by  "  inserting  a  precautionary  provision 
in  the  stipulation."  The  form  of  the  agreement  may  be  sub- 
stantially at  follows : 

Memorandum  of  agreement  between         exec- 
Agreement      to    utor  of  the  last  will  and  testament  of  de- 
refer  claim  nnder    ceased  and         a  creditor  of  said  deceased  made 
Section  2718.           ^^^^^  section  2718  of  the  Code  of  Civil  Proced- 
ure. 

Whereas  the  said  creditor  has  presented 

to  the  said  executor  of  the  last  will  and 

testament  of  deceased  his  claim  against  the 

estate  of  the  decedent  for  dollars,  a  copy 

whereof  is  hereto  attached,  together  with  vouch- 
ers in  support  thereof,  and 

Whereas  the  said  executor  doubts  the  justice 
of  such  claim  and  has  notified  the  said  creditor 
of  his  willingness  to  refer  the  matter  in  contro- 
versy under  section  2718  of  the  Code  of  Civil 
Procedure, 

It  is  hereby,  in  consideration  of  the  premises, 
mutually  stipulated  and  agreed  tliat  the  matter  in 
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controversy  be  referred  to        (here  designate  one 
or  more  disinterested  persons)  &a  (sole)  referee,  if 
approved  by  the  Surrogate  of  the  county  of 
to  hear  and  determine  the  same. 

(And  it  is  further  stipulated  and  agreed  that  if 
the  said  shall  be  unable  or  decline  to  serve 

that  the  matter  in  controversy  be  referred  to 
in  his  place  and  stead.) 

(If  it  is  desired  to  stipulate  the  details  of  the 
reference  as  to  time  and  place  of  hearing,  it  is 
proper,  though  not  necessary  to  incorporate  the 
stipulation  in  the  agreement.) 

(Bate.)  Signatures. 

It  is  customary  for  the  Surrogate  to  indorse  upon  the  agree- 
ment his  approval  of  the  referee  named  and  the  date.  After 
such  approval  of  the  Surrogate  has  been  indorsed,  the  agree- 
ment must  be  tiled  in  the  office  of  the  clerk  of  the  Supreme 
Court  in  the  county  in  which  either  of  the  parties  reside ;  and 
upon  such  filing  the  clerk  must  enter  the  order  of  reference 
which  gives  the  proceeding  the  character  of  an  action  in  the 
Supreme  Court.  This  order  may  be  substantially  in  the  follow- 
ing form : 

Supreme  Court, 
County  of 

Title,     j- 

On  reading  and  filing  the  agreement  of 
executor,  etc.,  of  deceased,  with  a 

creditor  of  said  deceased,  dated  the 

day  of  and  the  indorsed  approval  thereon 

of  Hon.  Surrogate  of  the  county  of 

by  which  agreement  said  executor  and  said  cred- 
itor agree  to  refer  the  matter  in  controversy  be- 
tween them  to  as  (sole)  referee  to  hear  and 
determine  the  same ;  now,  on  motion  of 
attorney  for  the  said  executor,  it  is 

Ordered,  that  the  said  Esq.,  be  and  he 

is  hereby  appointed  referee  to  hear  and  deter- 
mine the  matter  in  controversy  described  in  said 
agreement  hereto  annexed.     (N^ote.) 

Date. 

Signature  of  the  county  clerk. 


Note.  If  t  h  e 
stipulation  p  r  o- 
vides  in  detail  for 
the  place,  dates, 
etc.,  of  the  hear- 
ing, it  is  proper 
to  incorporate 
such  provisions  in 
a  further  clause  of 
the  order. 
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§  10.  The  hearing. — The  rules  governing  the  hearing  upon 
the  reference  of  a  disputed  claim  against  a  decedent's  estate 
are  made  by  virtue  of  section  2718,  the  same  as  those  govern- 
ing any  reference  to  hear  and  determine  in  an  action  in  the 
Supreme  Court.  This  has  been  held  to  include  the  power  to 
obtain  the  testimony  of  absent  witnesses  by  commission.  See 
Paddock  v.  Kirkham,  102  N.  Y.  597,  600,  where  the  court 
held  that  this  power  was  given  not  so  much  by  the  provision 
that  in  case  of  such  reference  "  the  referee  shall  have  the  same 
powers "  as  from  the  further  express  provision  :  "  the  same 
proceedings  shall  be  had  in  all  respects"  as  if  a  reference  has 
been  made  in  an  action.  See  also  Matter  of  Bingham,,  127  N.  Y. 
296,  313.  It  is  the  duty  of  the  referee  to  scrutinize  closely 
the  testimony  introduced"  in  support  of  a  disputed  claim.  If 
the  claim  is  not  based  upon  any  written  instrument  or  evidence 
of  claim,  his  duty  is  particularly  clear  under  the  decisions ;  but, 
if  the  evidence  is  satisfactory  to  the  referee,  in  the  absence  of 
palpable  error,  his  findings  will  not  be  disturbed  by  the  Appel- 
late Courts.  See  O'Neill  v.  Barry,  20  App.  Div.  121,  123,  cit- 
ing Titus  V.  Perry,  13  N.  Y.  St.  Kep.  237 ;  Rossa  v.  Smith,  17 
Hun,  138 ;  Teeter  v.  Teeter,  47  N.  Y.  St.  Eep.  580 ;  Stanley  v. 
National  Union,  Bank,  115 IST.  Y.  122  ;  Sackett  v.  Thomas,  4  App. 
Div.  418.  It  is  also  his  duty  to  scrutinize  with  special  care 
claims  against  the  estate  withheld  during  the  life  of  the  alleged 
debtor.  Such  claims,  sought  to  be  enforced  when  death  has 
silenced  his  knowledge  and  explanation,  are  always  to  be  care- 
fully scrutinized,  and  admitted  only  upon  very  satisfactory 
proof.     Kearney  v.  MoKeon,  85  N.  Y.  137,  139 ;   Ulrich  v. 

Ulrich,  17  N.  Y.  Supp.  721,  and  cases  cited ;  Ellis  v.  Filon, 
85  Hun,  485,  487.  If  the  claim  is  verified,  the  burden  of  prov- 
ing payment  is  on  the  executor.  Matter  of  Rowell,  45  App. 
Div.  323 ;  Lerche  v.  Brasher,  104  N.  Y.  157 ;  Hicks  v.  Walton, 
14  App.  Div.  199. 

It  is  the  object  of  the  statute  to  protect  estates  "  against 
unfounded  and  rapacious  raids."     Matter  of  Van  Slooten  v. 

Wheeler,  140  N.  Y.  624,  633  ;  Yates  v.  Root,  4  App.  Div.  439. 
See  also  Kearney  v.  McKeon,  85  JST.  Y.  137 ;  Rowland  v.  How- 
ard, 75  Hun,  1.  If  the  Statute  of  Limitations  is  set  up  by  way 
of  defense,  the  entry  of  the  order  of  reference  is  deemed  the 
date  of  commencement  of  the  action  as  regards  the  statute. 
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Hultslmder  v.  Thompson,  5  Hun,  348  ;  Leahy  v.  OampbeU,  70 
App.  Div.  127, 129. 

§  11.  Costs Section  2718  provides  that  the  provisions  of 

sections  1835  and  1836  are  applicable  to  proceedings  upon  the 
reference  of  disputed  claims.  These  are  the  sections  which 
provide  that,  where  a  judgment  for  a  sum  of  money  only  is 
rendered  against  an  executor  or  administrator  in  an  action 
brought  against  him  in  his  representative  capacity,  costs  shall 
not  be  awarded  against  him  except  as  provided  in  section  1836. 
Section  1836  is  as  follows ; 

Where  it  appears  in  a  case  specified  in  the  last  section  that 
the  plaintiff's  demand  was  presented  wittiln  the  time  limited 
by  a  notice  published  as  prescribed  by  law,  requiring  credit- 
ors to  present  their  claims  and  that  the  payment  thereof  was 
unreasonably  resisted  or  neglected,  or  that  the  defendant  did 
not  file  the  consent  provided  in  section  eighteen  hundred  and 
twenty-two,  at  least  ten  days  before  the  expiration  of  six 
months  from  the  rejection  thereof,  the  court  may  award  costs 
against  the  executor  or  administrator  to  be  collected  either 
out  of  his  individual  property  or  out  of  the  property  of  the 
decedent  as  the  court  directs,  having  reference  to  the  facts 
which  appear  upon  the  trial.  Where  the  action  is  brought 
in  the  Supreme  Court,  the  fact  must  be  certified  by  the  judge 
or  referee  before  whom  the  trial  took  place.  §  1836,  Code 
Civil  Proc. 

It  will  be  noted  that  these  provisions  for  costs  do  not  apply 
to  testariientary  trustees,  suits  against  whom  are  on  claims  on 
contracts  made  by  them  after  decedent's  death.  O'Brien  v: 
Jackson,  42  App.  Div.  171. 

In  view  of  the  fact  that,  by  section  2718,  the  reference  of  a 
disputed  claim  against  the  decedent's  estate  is  an  action,  these 
provisions  would  seem  to  be  applicable  even  if  not  expressly 
referred  to  in  that  section.  This  was  so  held  in  Menning  v.  Mil- 
ler, 83  Hun,  403.  It  is  essential  in  determining  this  question 
of  costs  to  ascertain  whether  the  executor  or  administrator  has 
■unreasonably  resisted  or  neglected  the  payment  of  the  claim  suc- 
cessful ly  prosecuted  upon  the  reference.  It  is  manifest  in  the 
first  place,  that  if  the  executor  defeats  the  creditor  upon  the 
reference  he  is  entitled  to  costs  against  such  creditor  as  a  mat- 
ter of  course.    Adams  v.  OUn,  78  Hun,  309 ;  M^inson  v.  Howell, 


ASCEKTALMNG    THE   DEBTS.  1029 

12  Abb.  Pr.  7Y ;  Boyd  v.  Bigelow,  14  How.  Pr.  511 ;  Lamphere 
V.  Lamphere,  54  App.  Div.  17.  If  the  referee  charges  the  exec- 
utor or  administrator  with  costs  for  unreasonably  resisting  or 
neglecting  payment,  he  must  find  such  unreasonable  resistance 
or  neglect  as  a  matter  of  fact,  for  on  such  finding  alone  can  the 
imposition  of  costs  be  based.  See  Ellis  v.  Filon,  85  Hun,  485  ; 
Wldtcomb  V.  Whitcomb,  92  Hun,  443  ;  Matson  v.  Abbey,  141 
N.  Y.  179.  While  it  need  not  be  incorporated  into  his  report, 
it  must  be  made  in  some  farm.  Brainerd  v.  Be  Oraef,  29 
Misc.  560,  563 ;  Lounsbury  v.  Sherwood,  53  App.  Div.  318. 
Thus,  his  certificate  to  that  effect  is  adequate.  Brainerd  v. 
De  Graef,  supra  ;  Darde  v.  Conklin,  73  App.  Div.  590. 

The  rule  as  to  what  will  entitle  a  plaintiff  to  costs  in  such 
proceedings  has  been  carefully  and  clearl}'^  stated  in  Niles  v. 
Crocker,  88  Hun,  312,  314.  "  Under  the  statute  two  things  are' 
necessary  to  entitle  the  plaintiff  to  costs :  First,  that  the  de- 
mand must  be  presented  within  the  time  limited  by  a  notice,  pub- 
lished as  prescribed  by  law ;  and  second,  the  demand  must  be 
unreasonably  resisted  or  neglected."  Citing  Supplee  v.  Sayre, 
51  Hun,  30 ;  Horton  v.  Brown,  29  Hun,  654 ;  King  v.  Todd,  21 
Civ.  Proc.  Rep.  114.  See  also  Radley  v.  Fisher,  24  How. 
Pr.  404. 

Where  the  refusal  of  an  executor  to  pay  a  claim  is  based  upon 
the  fact  that  the  claim  includes  a  charge  for  interest,  in  excess 
of  the  legal  rate,  he  will  not  be  charged  with  costs  if  he  suc- 
ceeds in  reducing  the  claim  to  the  proper  amount.  Davis  v. 
Myers,  86  Hun,  236  ;  Daggett  v.  Mead,  11  Abb.  JST.  C.  116. 
It  has  been  held  that  it  is  proper  for  the  representative  to  de- 
fend where  suit  is  brought  within  the  year  given  him  in  which 
to  pay  debts.     Patterson  v.  Buchanan,  40  App.  Div.  493,  497. 

Where  a  creditor  whose  claim  was  rejected  by  the  representa- 
tive, made  a  parol  offer  to  refer,  which  was  refused,  and  the 
creditor  brought  an  action  for  the  claim,  in  which  he  was  suc- 
cessful, it  was  held  he  was  entitled  to  costs.  Roberts  v.  Pike, 
19  Civ.  Proc.  Rep.  422.  Prior  to  the  amending  of  section  2718 
in  1893  it  was  held  that  the  costs  in  proceedings  upon  a  refer- 
ence of  a  disputed  claim  were  not  covered  by  sections  1835  and 
1836,  and  that  the  court  could  impose  costs  regardless  of  whether 
the  claim  was  presented  within  the  time  limited  by  the  notice. 
Denise  v.  Denise,  110  N.  Y.  562,  headnote.  Section  1836  gives 
the  court  discretion  as  to  whether  to  charge  the  estate  or  the 
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executor  personally  with  the  costs.  Osborne  v.  Pa/rTeer,  66 
App.  Div.  277,  283. 

Section  1822  quoted  p.  1032,  provides  a  six  months'  limitation 
for  beginning  suit  on  a  disputed  or  rejected  claim  unless  "  a 
written  consent  shall  be  filed  by  the  respective  parties  with  the 
Surrogate  that  said  claim  may  be  determined  and  heard  by  him 
upon  the  judicial  settlement  of  the  accounts  of  said  executor 
or  administrator  as  provided  by  section  2743."  Therefore, 
section  1836  gives  a  right  to  costs  unless  the  defendant  filed 
such  consent  "  at  least  ten  days  before  the  expiration  of  six 
months  from  the  rejection  "  of  the  claim.  That  is,  if  within 
five  months  and  twenty  days  the  consent  under  section  1822  is 
not  filed,  the  creditor  has  still  ten  days  in  which  he  may  begin 
suit,  with  an  absolute  right  to  costs  in  the  event  of  recovery. 
EaH  V.  Hart,  45  App.  Div.  280  ;  Hoye  v.  Flynn,  30  Misc.  636. 
If  he  sues  prior  to  that  time,  he  waives  this  statutory  right. 
Hid.,  p.  282.  Provided,  however,  the  executor  files  the  consents 
in  due  time.  De  Kail  v.  Kelh,  30  Misc.  367.  See  Adler  v. 
Davis,  31  Misc.  47. 

The  executor  is  entitled  to  "  one  lawful  trial "  and  to  exemp- 
tion from  costs  until  he  has  had  it.  Benjamm  v.  Yer  Nooy, 
168  N.  Y.  578,  583,  modifying  36  App.  Div.  581.  Thus  if  he 
appears  and  a  new  trial  is  ordered,  the  executor  cannot  be  di- 
rected to  pay  costs  for  the  first  trial,  nor  for  the  appeals  re- 
sulting in  the  new  trial.  Ihid.  This  is  so,  in  spite  of  fact  that 
Court  of  Appeals  order  directing  a  new  trial  provided  "  costs 
to  abide  the  event."  "  Event "  in  such  a  case  means  not  only 
final  success  in  the  action,  but  also  a  valid  award  of  costs  under 
section  1836.     Ihid. 

The  creditor  must  recover  more  than  $50  in  order  to  get 
costs.  Otherwise  under  section  3229  he  must  pay  costs.  The 
holder  of  a  small  claim  should  decline  the  reference  and  sue  in 
a  Justice's  Court.     Lamphere  v.  Lam.phere,  54  App.  Div.  17. 

§  12.  The  right  to  disbursements — Section  317  of  the  Code 
of  Procedure  contained  the  following  provision :  "  And  when- 
ever any  claim  against  the  deceased  person  shall  be  referred, 
pursuant  to  the  provisions  of  the  Eevised  Statutes,  the  prevail- 
ing party  shall  be  entitled  to  recover  the  fees  of  referees  and 
witnesses  and  other  necessary  disbursements  to  be  taxed  ac- 
cording to  law." 

Section  3,  subdivision  8,  chapter  245  of  the  Laws  of  1880,  an 
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act  repealing  the  Code  of  Procedure,  contained  the  following 
provision  :  "  The  repeal  effected  by  the  first  section  of  this  act 
(which  included  the  Code  of  Procedure)  is  subject  to  the  fol- 
lowing qualifications :  ....  8.  It  does  not  affect  the  right  of 
a  prevailing  party  to  recover  the  fees  of  referees  and  witnesses 
and  his  other  necessary  disbursements,  upon  the  reference  of 
a  claim  against  a  decedent,  as  provided  in  those  portions  of 
the  Eevised  Statutes  left  unrepealed  after  this  act  takes  ef- 
fect." 

The  provisions  of  article  2,  title  3,  chapter  6,  part  2  of  the 
Hevised  Statutes,  providing  for  and  regulating  the  reference 
of  a  claim  against  the  decedent,  were  not  at  that  time  repealed. 
While  the  law  stood  thus  it  was  held  that  upon  such  a  refer- 
ence the  prevailing  party  was  entitled  to  recover  his  necessary 
disbursements,  and  that  the  provisions  of  the  Code  of  Proce- 
dure allowing  such  disbursements  were  not  taken  away  by  the 
repealing  act  of  1880,  chap.  245,  but  the  right  thereto  was 
preserved  by  subdivision  8  of  section  3  of  that  act.  Larhins 
V.  Maxon,  103  N.  Y.  680.  See  also  Hallock  v.  Bacon,  64  Hun, 
90,  and  cases  cited  in  the  opinion  of  Hardin,  P.  J. 

In  1893  the  legislature  passed  an  act  amending  the  Code 
of  Civil  Procedure  bv  making  those  provisions  of  the  Eevised 
Statutes  a  part  of  the  Code  of  Civil  Procedure,  chap.  686  of 
the  Laws  of  1893.  Section  2718  now  contains  substantially 
the  same  provisions  as  were  contained  in  the  Eevised  Statutes 
as  to  the  reference  of  claims  against  the  decedent,  and  the  pro- 
visions of  the  Eevised  Statutes  which  related  to  such  a  refer- 
ence were  repealed. 

The  question  arose  subsequently  to  this  amendment  of  sec- 
tion 2718  {Niles  v.  Crocker,  88  Hun,  312)  as  to  whether  that 
section  being  substantially  a  re-enactment  of  the  Eevised  Stat- 
utes by  making  them  a  part  of  the  Code,  and  the  part  of  the 
Eevised  Statutes  so  re-enacted  being  repealed,  the  rule  was 
thereby  changed  in  regard  to  referees'  and  witness's  fees  paid 
or  incurred  by  the  party  on  the  reference  of  a  claim  against 
the  decedent.  The  General  Term  in  the  Fourth  Department 
by  Judge  Martin  held  as  follows  (at  p.  316): 

"  We  have  found  no  statute  which  repeals  the  portion  of  sec- 
tion 317  of  the  Code  of  Procedure,  to  which  we  have  referred, 
except  chapter  245  of  the  Laws  of  1880,  and  in  that,  as  we  have 
already  seen,  the  right  to  referees'  fees,  witness's  fees  and  other 
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disbursements  paid  or  incurred  by  the  prevailing  party  on  the 
reference  of  such  a  claim  is  preserved,  nor  have  we  been  able 
to  find  that  subdivision  8  of  section  3  of  chapter  245  of  the 
Laws  of  1880  has  been  repealed.  Assuming  that  these  provi- 
sions of  the  statute  are  unrepealed  the  question  is  whether  they 
apply  to  a  reference  under  section  2718  of  the  Code  of  Civil 
Procedure. 

"  We  are  disposed  to  think  the  provisions  of  those  statutes  are 
still  in  force.  The  purpose  of  the  statute  of  1880  was  to  retain 
the  provision  of  the  Code  of  Procedure  which  gave  the  right  to 
a  prevailing  party  to  recover  his  necessary  disbursements  upon 
a  reference  of  a  claim  against  a  decedent.  It  is  true  that  the 
act  added  a  description  of  the  statutes  under  which  such  a  ref- 
erence might  then  be  had ;  but  when  the  legislature  in  sub- 
stance re-enacted  the  same  law,  making  it  a  part  of  the  Code  of 
Civil  Procedure,  and  did  not  repsal  the  provisions  of  the  Code 
of  Procedure  referred  to,  nor  the  provision  of  the  repealing  act 
of  1880,  which  preserved  the  right  to  such  fees  and  disburse- 
ments, we  are  inclined  to  the  opinion  that  it  indicated  an  intent 
upon  the  part  of  the  legislature  to  leave  the  provisions  as  to 
disbursements,  in  such  proceedings  as  they  originally  existed." 
So  also,  it  is  held  that  even  where  plaintiff  is  not  allowed  costs 
he  may,  in  a  proper  case,  recover  his  necessary  taxable  dis- 
bursements. Osborne  v.  Pa/r-ker,  66  App.  Div.  277,  283  ;  Whit- 
coml  V.  Whitcomb,  92  Hun  443,  447 ;  Lounshury  v.  Sherwood, 
63  App.  Div.  318. 

§  13.  Action  by  creditor  on  rejected  claim It  is  perhaps 

pertinent  to  refer  in  this  connection  to  the  provision  of  the  Code 
with  regard  to  the  action  which  must  be  brought  by  a  creditor 
whose  claim  has  been  rejected,  although  this  is  not  cognizable 
in  the  Surrogate's  Court.  The  provision  is  contained  in  sec- 
tion 1822  of  the  Code  which  is  as  follows : 

Where  an  executor  or  administrator  disputes  or  rejects  a 
claim,  against  the  estate  of  a  decedent,  exhibited  to  him, 
either  before  or  after  the  commencement  of  the  publication 
of  a  notice  requiring  the  presentation  of  claims,  as  prescribed 
by  law,  unless  a  written  consent  shall  be  filed  by  the  respec- 
tive parties  with  the  surrogate  that  said  claim  may  be  heard 
and  determined  by  him  upon  the  judicial  settlement  of  the 
accounts  of  said  executor  or  administrator  as  provided  by 
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section  twenty-seven  hundred  and  forty-three,  the  claimant 
must  commence  an  action  for  the  recovery  thereof  against 
the  executor  or  administrator  within  six  months  after  the  dis- 
pute or  rejection,  or,  if  no  part  of  the  debt  is  then  due, 
within  six  months  after  a  part  thereof  becomes  due  ;  in  de- 
fault whereof  he,  and  all  the  persons  claiming  under  him  are 
forever  barred  from  maintaining  such  an  action  thereupon, 
and  from  every  other  remedy  to  enforce  payment  thereof  out 
of  the  decedent's  property.    §  1833,  Code  Civil  Proc. 

While  this  provision  should  be  strictly  construed  {Potts  v. 
Baldwin,  67  App.  Div.  434,  437),  nevertheless  it  has  been  held, 
under  the  provision  of  the  Revised  Statutes  for  which  this  sec- 
tion has  been  substituted,  that  the  failure  of  the  creditor  to 
sue  within  the  time  limited  after  his  claim  has  been  rejected 
not  only  bars  his  action  against  the  executor  or  administrator 
but  also  his  action  against  the  heirs  and  next  of  kin.  Selover 
V.  Coe,  63  N.  Y.  438. 

It  is  to  be  noted  however  that  a  claim  consisting  of  a  judg- 
ment against  the  estate  of  a  decedent,  is  not  barred  under  this 
short  Statute  of  Limitations.  See  Ei<tate  of  Lyman,  60  Hun,  82. 

§  13a.  Form  of  claim  and  of  rejection. — Section  1822  re- 
fers to  a  claim  "  exhibited"  to  the  executor  or  administrator. 
An  oral  claim  is  incapable  of  being  so  exhibited.  Ulster  Co. 
8.  T.  v.  Young,  161  N.  Y.  23,  33.  So,  in  Matter  of  Morton, 
58  JST.  Y.  S.  E.  515,  517,  it  was  said  :  "  The  statute  plainly  in- 
tends that  the  claim  shall  be  presented  or  exhibited  in  some 
writing,  stating  its  nature  and  amount,  the  owner's  name  and 
demanding  its  payment.  The  personal  representative  of  the 
estate  is  then  in  possession  of  information  which  will  enable  him 
to  act  intelligently,  and  either  to  admit  the  claim  or  take  such 
steps  to  protect  the  estate  against  it  as  he  shall  deem  prudent 
and  necessary."  The  following  cases  are  to  the  same  effect : 
Cruikshamk  v.  CruiJcshanh,  9  How.  Pr.  350,  351 ;  King  v.  Todd, 
27  Abb.  (ISr.  C.)  149  ;  RoleH  v.  Bitmas,  7  Wend.  523  ;  Ganse- 
voort  V.  Nelson,  6  Hill,  392 ;  Mies  v.  Crock.er,  88  Hun,  312. 

There  is  no  statute  or  rule  of  law  which  requires  the  notice 
of  rejection  to  be  in  writing  or  in  any  particular  form.  Peters 
v.  SUwart,  2  Misc.  257,  reversing  1  Misc.  8.  Here  the  claim 
had  been  presented  orally  and  the  rejection  was  oral.  Judge 
Bookstaver  added :  "  If  the  agent  presenting  the  claim  bad 
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authority  to  present  it  to  the  administrator,  it  necessarily  fol- 
lows that  he  had  authority  to  receive  on  plaintiff's  behalf  no- 
tice that  he  accepted,  or  disputed  and  rejected  it.  "Where  a 
creditor  sends  a  person  to  collect  a  claim  of  a  debtor,  the  latter 
certainly  is  authorized  to  receive  and  receipt  for  any  money 
that  may  be  paid  to  him  on  account  of  that  claim  ;  and  where 
one  sends  an  agent  to  make  a  demand  of  any  kind,  the  answer 
of  the  person  on  whom  the  demand  is  made  is  good  when  given 
to  the  agent  and  in  law  is  considered  as  if  given  to  the  princi- 
pal personally.  '  Quifaoitper  aUumfacit  per  se '  is  one  of  the 
oldest  and  best  established  maxims  of  the  law.  Hence  we 
think  the  statute  commenced  to  run  at  the  time  of  the  verbal 
notice  that  the  claim  was  disputed  and  rejected." 

Where  the  notice  of  rejection  is  actually  received,  on  the 
other  hand,  it  is  immaterial  whether  it  be  directly  from  the 
executor,  or  from  the  executor  through  his  attorney.  Win- 
ter ineyer  V.  Sherwood,  77  Hun,  193 ;  Selover  v.  Coe,  63  N.  Y. 
438.  Filing  a  notice  of  rejection  in  a  proceeding  to  which 
creditor  is  a  party  raises  no  presumption  that  he  received  per- 
sonal notice  thereof.    Potts  v.  Baldwin,  67  App.  Div.  434,  437. 

The  executor,  of  course,  cannot  revive  a  claim  barred  by  the 
statute  by  any  act  under  this  section  or  any  other ;  nor  can  the 
executoi''s  agreement  to  refer  subsequently  made  revive  a  claim 
barred  under  section  1822.    Flynn  v.  Diefendorf,  51  Hun,  194. 

Sections  2718  and  1822  treat  of  entirely  separate  and  inde- 
pendent subjects.  Section  2718  provides  for  the  case  of  a 
doubt  in  the  executor's  mind  as  to  the  validity  of  a  claim,  not 
sufficiently  well  established  to  justify  its  absolute  rejection,  and 
enables  him,  under  such  circumstances,  to  notify  the  claimant 
that  he  doubts  the  justice  of  his  claim,  for  the  purpose  of  ef- 
fecting an  agreement  to  refer  the  same.  For  this  purpose, 
there  is  no  limit  of  time  and  the  agreement  may  be  made  at 
any  time  between  the  parties.  If  an  executor  desires  to  set  in 
operation  the  short  Statute  of  Limitations,  his  attitude  towards 
the  disputed  claim  must  not  be  susceptible  of  any  doubt  in  the 
mind  of  the  claimant,  and  his  dispute  or  rejection  of  the  claim 
must  be  in  the  most  absolute  and  unqualified  terms.  Matter 
of  Eichman,  33  Misc.  322.  Section  1822  in  its  present  form  is 
to  be  read  and  construed  in  connection  with  section  2743,  not 
section  2718.     lUd. 

If  the  executor  seeks  to  rely  upon  the  limitation  imposed 
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by  section  1822  he  must  prove  an  explicit  or  decisive  rejection 
of  the  claim.  A  mere  statement  by  the  executor,  no  matter 
how  formally  made,  that  he  doubts  the  justice  of  a  claim  and 
invites  a  reference  of  it,  is  not  the  dispute  or  rejection  which 
is  contemplated  b}'^  section  1822  of  the  Code  of  Civil  Procedure. 
Matter  of  Eicliman,  supra,  citing  Matter  of  Edmonds,  ^^  K'^^. 
Div.  229.  It  has  been  held  that  the  notice  of  rejection  or  dis- 
pute must  be  absolute  and  unequivocal.  Hoyt  v.  Bonnett,  50 
ISr.  Y.  538.  See  Kidd  v.  Chapman,  2  Barb.  Ch.  414 ;  Reynolds 
V.  Collins,  3  Hill,  36.  And  it  is  competent  for  the  Surrogate 
to  pass  upon  the  question  whether  there  has  been  such  a  rejec- 
tion or  dispute  of  the  claim  upon  the  judicial  settlement  of  the 
executor's  account.  Bowne  v.  Lange,  4  Dem.  350 ;  Potts  v. 
Baldwin,  67  App.  Div.  434,  437 ;  Matter  of  Miles,  33  Misc. 
147 ;  Matter  of  Vender  Lieth,  25  Misc.  255  ;  Matter  of  Pfyfe, 
5  N.  Y.  Leg.  Obs.  331 ;  Wilcox  v.  Smith,  26  Barb.  316,  334.  So 
he  may  adjudge  it  to  have  been  allowed,  where  it  was  duly  pre- 
sented and  rejection  was  unduly  delayed.  Potts  v.  Baldwin, 
supra.  This  short  statute  of  limitations  must  be  pleaded  as  a 
defense  by  the  executor.  Williams  v.  Molntyre,  16  Weekly 
Dig.  651. 

§  14.  The  judgment. — With  regard  to  the  entry  of  judg- 
ment upon  the  report  of  the  referee,  the  language  of  section 
2718  is  explicit,  to  wit :  "  Judgment  may  be  entered  on  the  re- 
port of  the  referee,  and  such  judgment  shall  be  valid  and  effec- 
tual in  all  respects,  as  if  the  same  had  been  rendered  in  a  suit 
commenced  by  the  ordinary  process,  and  the  practice  on  appeal 
therefrom,  shall  he  the  same  as  in  other  civil  actions."  In  order 
to  the  validity  of  a  judgment  entered  upon  the  report  of  a  ref- 
eree upon  the  reference  of  a  disputed  claim  against  the  estate 
of  a  decedent,  there  must  be  strict  compliance  with  all  stat- 
utory directions  of  the  statute.  Burnett  v.  Gould,  27  Hun, 
366.  But  it  does  not  invalidate  the  proceedings  if  the  executor 
consents  to  refer  the  claim  without  first  requiring  a  production 
of  vouchers  or  an  affidavit  of  the  justice  of  the  claim,  for  the 
estate  would  not  be  prejudiced  thereby.  Russell  v.  Lane,  1 
Barb.  519. 

It  has  been  held  that  no  claim  against  the  estate  can  be  re- 
ferred in  this  manner,  unless  they  are  such  as  had  accrued  or 
were  accruing  while  the  decedent  was  alive.  Shorter  v.  Machey, 
13  App.  Div.  20,  23,  citing  Godding  v.  Godding,  17  Abb.  Pr. 
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374;  Smith  v.  Patten,  9  Abb.  N.  S.  205;  Shidmore  v.  Post, 
32  Hun,  56;  Matter  of  Van  Slooten  v.  Dodge,  145  N.  Y.  327, 
332.  And  a  claim  for  a  tort  committed  by  a  decedent  has  been 
held  to  be  referable  under  the  statute.  Brockett  v.  Brush,  18 
Abb.  Pr.  337.  But  the  objection  that  the  claim  is  not  refera- 
ble should  be  taken  promptly  or  it  may  be  held  to  have  been 
waived.      Weller  v.  Weller,  -1  Hun,  195. 

In  this  connection  it  must  be  borne  in  mind  that  the  stat- 
ute was  devised  for  the  summary  and  speedy  determination  of 
claims  held  against  the  decedent,  and  the  whole  proceeding 
being  instituted  exclusively  for  this  purpose,  the  statutory  lim- 
its are  not  to  be  transgressed.  Claims,  therefore,  by  an  exec- 
utor for  disbursements  made  by  him  as  executor  are  not  referable 
under  this  statute.     See  Stewart  v.  O" Donnell,  2  Dem.  17,  18. 

It  must  futher  be  noted  as  primary  to  the  validity  of  the 
judgment  that  the  proceeding  is  essentially  a  voluntary  one,  in 
that  it  implies  an  agreement  between  the  executor  and  cred- 
itor to  refer.  If  the  creditor  declines  to  agree,  he  has  his  rem- 
edy by  action,  although  in  such  a  case  he  might  lose  his  right 
to  costs.  If  the  executor  declines  to  agree,  the  creditor  is 
merely  remitted  to  his  right  of  action,  and  the  executor  may 
become  liable  for  costs.  If  the  executor  offers  to  refer  to  a 
person  objectionable  to  the  creditor,  he  cannot  force  the  cred- 
itor to  accept  the  referee  named,  and  such  an  offer  will  not  re- 
lieve the  executor  from  costs.  In  any  event  the  suggestion  of 
a  referee  must  be  approved  by  the  Surrogate  ;  but  he  is  simply 
authorized  to  approve  the  name  or  to  withhold  his  approval. 
If  he  approves  the  agreement,  the  order  directing  a  reference  is 
entered  as  of  course  in  the  Supreme  Court. 

In  Oorham  v.  Ripley,  16  How.  Pr.  314,  a  creditor,  whose 
demand  against  a  decedent's  estate  had  been  rejected  by  an 
executor,  offered  to  submit  it  to  referees  "  to  be  approved  by 
the  Surrogate,"  employing,  in  such  offer,  the  very  words  of  the 
statute. 

The  executors,  instead  of  acceding  to  this  proposal,  offered 
to  refer  the  matter  to  three  particular  persons,  whom  they 
themselves  named,  such  persons  "  to  be  approved  by  the  Sur- 
rogate." Neither  party  accepted  the  proffer  of  the  other,  and, 
in  a  subsequent  action  wherein  the  claimant  was  successful,  it 
was  held  that  the  executors  had  "refused  to  refer,"  and. so 
had  become  liable  for  costs.     The  court  says :  "  The  language 
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of  this  provision  is  not  very  explicit,  but  I  think  it  was  in- 
tended that  the  parties  should  mutually  agree  in  writing  to 
refer  the  claim,  and  in  case  they  should  fail  to  select  referees 
for  themselves  that  the  selection  should  be  made  by  the  Sur- 
rogate. It  cannot  be  that  it  is  a  sufficient  compliance  with 
the  statute  for  the  executors  to  offer  to  refer  the  claim  to  three 
referees  named  by  themselves.  When  this  proposition  was 
rejected,  and  it  was  proposed  that  the  parties  should  appear 
before  the  Surrogate,  for  the  purpose  of  having  referees  selected, 
it  was  the  duty  of  the  defendants  to  accept  the  offer.  Their 
omission  to  do  so  has  rendered  them  liable  for  costs." 

But  where  the  creditor  made  an  offer  to  certain  executors  to 
refer  his  claim  against  the  estate  as  provided  by  law,  to  which 
the  executors  replied  by  their  counsel,  that  they  consented  to 
refer  the  claim,  and  the  parties  presented  a  proposed  order  of 
reference,  into  which  the  Surrogate  inserted  the  name  of  a  ref- 
eree, which  order  was  signed  by  the  Surrogate  and  filed  in  the 
office  of  the  county  clerk,  it  was  properly  held  upon  a  motion 
to  vacate  said  order,  that  the  Surrogate  had  no  authority  to 
make  selection  in  such  a  way  or  to  sign  such  an  order.  Tilney 
V.  Clendenning,  1  Dem.  212.  But  if  the  offer  is  made  and  ac- 
cepted to  refer  the  claim  "  to  one  or  more  disinherited  persons 
to  be  approved  by  the  Surrogate,"  and  the  parties  by  consent 
omit  to  designate  the  referee  or  referees,  the  designation  of 
such  referee  or  referees  by  the  Surrogate  is  not  so  much  an  offi- 
cial act,  as  the  act  of  the  parties  through  him.  His  only  official 
act  required  by  the  Code  is  the  indorsement  of  the  approval 
upon  the  agreement.  The  order  of  reference  being  a  Supreme 
Court  order  is  entered  as  of  course  by  the  county  clerk. 

Where  the  disputed  claim  is  thrown  out  by  the  referee,  it 
has  been  held  that  he  may  report  a  counterclaim  in  favor  of 
the  estate,  but  as  to  such  counterclaim  or  set-off  lie  is  limited 
to  the  amount  of  the  creditor'' s  claim;  and  the  referee  has  no 
power  to  render  an  affirmative  judgment  for  the  executors  and 
against  the  claimant,  or  to  certify  a  balance  in  their  favor  and 
render  judgment  therefor.  If  the  executors  have  a  demand 
against  the  claimant  exceeding  the  amount  claimed  by  him,  they 
cannot  resort  to  this  special  proceeding  for  its  recovery.  Their 
accomplishment  of  that  purpose  must  be  either  by  bringing  their 
own  action  or  by  putting  the  claimant  to  an  action  by  not  agree- 
ing to  refer  under  the  statute. 
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The  provision  of  the  Code  in  respect  to  counterclaims  cannot 
be  availed  of  in  this  proceeding.  No  mode  is  therein  provided 
for  setting  up  or  giving  notice  of  a  claim  for  affirmative  relief 
against  the  claimant  or  for  bringing  in  additional  parties.  See 
Mowry  v.  Peet,  88  JST.  Y.  453,  457 ;  Skidmore  v.  Post,  32  Hun, 
54. 

§  15.  The  procedure  in  taking  an  appeal. — Section  2718 
provides,  in  part : 

Judgment  may  be  entered  on  the  report  of  the  referee  and 
such  judgment  shall  be  valid  and  eCfectualin  all  respects  as  if 
the  same  had  been  rendered  in  a  suit  commenced  by  the  ordi- 
nary practice  ;  and  the  practice  on  appeal  therefrom  shall  be 
the  same  as  in  other  civil  actions.  §  3718,  Code  Civil 
Proc. 

This  section  of  the  Code  is  new,  and  was  intended  to  make 
definite  the  practice,  which  was  formerly  greatly  confused  by 
reason  of  the  distinction  between  actions  and  special  proceed- 
ings. A  reference  of  a  disputed  claim  had  been  held  to  be  a 
special  proceeding  {Roe  v.  Boyle,  81 N.  Y.  305) ;  and  it  had  been 
further  held  that  section  1002  of  the  Code  (requiring  notice  of 
motion  for  a  new  trial  to  be  given  before  the  expiration  of  the 
time  within  which  an  appeal  could  be  taken  from  the  judgment) 
did  not  apply  upon  an  appeal  from  the  judgment  entered  upon 
a  referee's  report.  See  Denise  v.  Denise,  41  Hun,  9,  affirmed 
110  N.  Y.  562.  And  it  was  held  that  the  motion  for  a  new 
trial  could  be  made  within  a  reasonable  time,  and  that  what 
vras  a  reasonable  time  depended  upon  the  circumstances  of  each 
case.  The  provisions,  however,  of  section  2719  conform  the 
practice  to  that  on  appeal  from  the  judgment  in  an  action  and 
make  applicable  those  provisions  of  the  Code  which  relate  to 
appeals  from  a  judgment  entered  after  a  trial  by  a  referee. 

It  is  the  usual  and  customary  practice  for  the  defeated  party 
to  move  upon  a  case  containing  exceptions  for  a  new  trial  at 
the  same  time  that  a  motion  is  made  for  the  confirmation  of 
the  referee's  report.  All  the  questions  involved,  that  is  to  say, 
the  regularity  of  the  proceedings  and  whether  the  conclusions 
of  law  are  sustained  by  the  facts  appearing  in  the  report  as 
well  as  the  rulings  made  upon  the  hearing  in  the  admission  and 
rejection  of  evidence,  and  the  question  whether  the  evidence 
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sustains  and  justifies  the  finding  of  fact,  can  all  be  determined 
upon  the  one  motion.  Eighmie  v.  Strong,  49  Hun,  18.  But  it 
seems  that  the  motion  for  a  new  trial  upon  a  case  and  excep- 
tions need  not  necessarily  be  made  at  the  same  time  but  may 
be  made  after  the  referee's  report  has  been  confirmed  or  even 
after  the  judgment  has  been  entered.  Bawmann  v.  Moseley, 
63  Hun,  492,  493. 

In  Smith  v.  Yelie,  60  IST.  Y.  106,  the  Court  of  Appeals  inti- 
mated that,  to  preserve  the  right  to  review  upon  an  appeal  from 
the  judgment  entered  upon  the  report  of  a  referee  in  these  pro- 
ceedings, the  aggrieved  party  must  move  at  Special  Term,  upon 
a  case  or  otherwise,  to  set  aside  the  report  or  for  a  new  trial,  or 
must  appear  and  oppose  its  confirmation  and  take  the  proper 
exceptions. 


CHAPTEK  III. 

PAYMENT    OF   DEBTS. 

See  also  chap.  VII,  "  Disposition  of  decedent's  real  property 
to  pay  debts." 

§  1.  Order  of  priority  of  delt)ts — The  provisions  of  the 
Code  as  to  the  payment  of  debts  and  the  preferential  order  in 
which  they  must  be  paid,  are  contained  in  section  2719,  which 
is  as  follows  (See  §  la,  as  to  Code  Amendment  as  to  funeral 
expenses.) : 

Evei'y  executor  and  administrator  must  proceed  with  dili- 
gence to  pay  the  debts  of  the  deceased  according  to  the  fol- 
lowing order : 

1.  Debts  entitled  to  a  preference  under  the  laws  of  the 
United  States. 

2.  Taxes  assessed  on  the  property  of  the  deceased  previous 
to  his  death. 

3.  Judgments  docketed,  and  decrees  entered  against  the  de- 
ceased according  to  the  priority  thereof  respectively. 

4.  All  recognizances,  bonds,  sealed  instruments,  notes, 
bills  and  unliquidated  demands  and  accounts. 

Preference  shall  not  be  given  in  the  payment  of  a  debt  over 
other  debts  of  the  same  class,  except  those  specified  in  the 
third  class.  A  debt  due  and  payable  shall  not  be  entitled  to 
a  preference  over  debts  not  due.  The  commencement  of  a 
suit  for  the  recovery  of  a  debt  or  the  obtaining  a  judgment 
thereon  against  the  executor  or  administrator  shall  not  entitle 
such  debt  to  preference  over  others  of  the  same  class.  Debts 
not  due  may  be  paid  according  to  the  class  to  wliich  they  be- 
long, after  deducting  a  rebate  of  legal  interest  on  the  sum 
paid  for  the  unexpired  term  of  credit  without  interest.  An 
executor  or  administrator  shall  not  satisfy  his  own  debt  or 
claim  out  of  the  property  of  the  deceased  until  proved  to  and 
allowed  by  the  surrogate  ;  and  it  shall  not  have  preference 
over  others  of  the  same  class.  Preference  may  be  given  by 
the  surrogate  to  rents  due  or  accruing  on  leases  held  by  the 
testator  or  intestate  at  the  time  of  his  death,  over  debts  of  the 
(1040) 
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fourth  class,  if  it  appear  to  liis  satisfaction  that  such  prefer- 
ence will  benefit  the  estate  of  the  testator  or  intestate.  The 
surrogate  may  authorize  the  executor  or  administrator  to  con- 
promise  or  compound  a  debt  or  claim,  on  application,  and  for 
good  and  suflScient  cause  shown,  and  to  sell  at  public  auction, 
on  such  notice  as  the  surrogate  prescribes,  any  uncollectible, 
stale  or  doubtful  debt  or  claim  belonging  to  the  estate ;  but 
any  party  interested  in  the  final  settlement  of  the  estate  may 
show  on  such  settlement  that  such  debt  or  claim  was  fraudu- 
lently or  negligently  compromised  or  compounded.  §  3719, 
Code  Civil  Proc. 

See  E.  S.  2560-1,  §§  27,  28,  29,  30,  33;  Id.  2563;  L.  1847,  ch.  80; 
L.  1888,  ch.  571. 

Apart  from  these  statutory  directions,  there  is  a  disburse- 
ment which  it  is  the  duty  of  the  representatives  to  bear,  namely : 
the  funeral  expenses  of  the  decedent.  (See  §  la  following.) 
The  reasonable  and  necessary  expenses  of  the  interment  of  the 
dead  body  of  the  deceased  are  a  charge  against  his  estate 
although  not  strictly  a  debt  due  from  hira.  See  Patterson  v. 
Patterson,  and  review  of  the  cases  by  Folger,  J.,  59  H.  Y.  574, 
583.  Where  the  owner  of  some  estate  dies  the  duty  of  the 
burial  is  upon  the  executor.  Ibid.  Thus  in  the  case  cited 
Judge  Folger  observed : 

And  our  Eevised  Statutes  (2  R.  S.  71),  section  16  recognize 
this  duty,  in  that  the  executor  is  .prohibited  from  any  interfer- 
ence with  the  estate  until  after  probate,  except  that  he  may 
discharge  the  funeral  expenses.  From  this  duty  springs  a  legal 
obligation,  and  from  the  obligation  the  law  implies  a  promise 
to  hira  w^ho,  in  the  absence  or  neglect  of  the  executor,  not 
officiously,  but  in  the  necessity  of  the  case,  directs  a  burial  and 
incurs  and  pays  such  expense  thereof  as  is  reasonable.  Ticg- 
well  V.  Heyman,  3  Camp.  298.  It  is  analogous  to  the  duty 
and  obligation  of  a  father  to  furnish  necessaries  to  a  child,  and 
of  a  husband  to  a  wife,  from  which  the  law  implies  a  promise 
to  pay  him  who  does  what  the  father  or  the  husband,  in  that 
respect,  omits.  And  so,  in  Rogers  v.  Price,  3  Younge  &  Jervis, 
28,  it  was  held,  that  an  executor,  with  assets,  is  liable  to  a 
brother  of  the  deceased  for  the  proper  expenses  of  a  funeral, 
ordered  and  paid  for  by  the  latter  in  the  absence  of  the  former. 
In  Hapgood  v.  Houghtori's  Exeoutors,  10  Pick.  154,  it  was  held 
that  the  law  raises  a  promise  on  the  part  of  the  executor  or 
66 
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administrator  to  pay  for  the  funeral  expenses  as  far  as  he  has 
assets,  and  that  if  he  have  no  assets  he  should  plead  that  fact 
in  bar,  and  that  if  he  has,  the  judgment  must  be  against  them 
in  his  hands.  In  Patterson  v.  Buchanan,  40  App.  Div.  493, 
it  is  said  that  where  an  executor  or  administrator  has  sufficient 
assets  in  his  hands,  and  refuses  to  pay  the  funeral  expenses  of 
his  decedent  he  may  be  held  personally  liable,  citing  Benedict  v. 
Ferguson,  15  App.  Div.  96.  And  in  Adams  v.  Butts,  16  Pick. 
343,  it  was  held  that  an  account  for  the  funeral  expenses  of  a 
deceased  person  might  be  set  off  by  the  defendant  in  an  action 
against  him  by  an  administrator  for  the  work  and  labor  of  the 
deceased  in  his  lifetime.  Price  v.  Wilson,  3  N".  &  M.  512,  is 
sometimes  cited  as  an  authority  that  "  there  is  no  case  which 
goes  the  length  of  deciding  that  if  the  funeral  be  ordered  by 
another  person,  to  wliom  credit  is  given,  the  executor  is  liable," 
Patterson,  J.,  did  there  use  the  language.  But  in  Green  v. 
Salmon,  8  Ad.  &  E.  348,  he  limits  the  expression,  saying: 
"  The  judgment  there  probably  means  that  the  executor,  where 
credit  has  been  given  to  another  person,  is  not  liable  to  the 
undertaker;  if  it  lays  down  more,  the  law  stated  is  extra-judi- 
cial." See  also  Rapjpelyea  v.  Russell,  1  Daly,  214,  where  the 
subject  of  the  liability  of  a  personal  representative  is  well  con- 
sidered by  the  learned  chief  justice  of  the  New  York  Common 
Pleas. 

To  a  claim  for  the  payment  of  such  expenses  by  an  executor, 
it  is  not  a  valid  objection,  that  the  rule  of  distribution  of  assets 
will  be  improperly  interfered  with  if  the  claim  is  allowed  and 
paid.  In  the  same  case,  quoted  from,  Judge  Folger  observes 
(page  584) :  "  Unless  there  is  some  objection  arising  out  of 
statutory  provisions,  these  expenses  must  be  preferred  to  all 
other  debts  (citing  Toller  on  Exrs.  245),  not  excepting  debts 
due  by  record,  even  to  the  sovereign.  .  .  .  JSven  in  the  case  of 
an  insolvent  estate  the  executor  has  been  allowed  the  reasonable 
expenses  of  the  funeral  of  his  testator,  on  a  plea  of  plene  ad- 
ministravit"  (citing  Edwards  v.  Edwards,  2  Cr.  &  M.  612). 

The  statutory  provisions  above  quoted  (section  2719)  as  to 
the  priority  of  payment,  although  they  include  no  provision  for 
a  priority  of  funeral  expenses,  have  been  held  not  to  abrogate 
the  common-law  rule.  Patterson  v.  Patterson,  supra,  at  p.  585. 
This  is  said  to  be  on  the  theory  that  such  expenses  are  not 
treated  as  a  debt  against  the  estate,  but  as  a  charge  upon  the 
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estate,  the  same  as  the  necessary  expenses  of  administration  ; 
on  the  same  ground,  that  expenses  of  probate  of  the  will  are 
allowed  to  an  executor  on  an  accounting,  so  should  funeral  ex- 
penses be,  it  being  a  matter  of  concern  that  the  dead  should 
have  decent  burial.  The  Revised  Statutes  impliedly  gave  dis- 
cretion to  the  executor,  even  before  probate,  to  pay  the  funeral 
charges  ;  and  notwithstanding  the  statute  setting  out  the  order 
of  payment,  if  he  pay  such  charges  the  amount  must  be  al- 
lowed to  him  as  part  of  his  expenses  of  his  trust,  with  the  re- 
striction always  that  the  amount  is  no  greater  than  is  necessary. 
If  however  they  be  paid  by  another  than  the  executor,  and  he 
reimburse  such  person,  he  is  entitled  to  credit  for  such  re- 
imbursement precisely  as  if  he  had  paid  the  amount  himself. 
lUd.;  Bloods.  Kane,  130  N.  Y.  514,  520;  Ferrin  v.  Myrick, 
41 N.  Y.  315  ;  Anstin  v.  Munro,  47  N.  Y.  360.  This  rule  how- 
ever is  modified  where  a  third  person  unnecessarily  interferes 
and  gives  directions  as  to  expenditures  of  interment ;  for  such 
person  may  by  his  oflficiousness  relieve  the  executor  and  the 
estate  from  liability  and  become  personally  and  ultimately  lia- 
ble for  the  amount  thereof.  Quinn  v.  Hill,  4  Dera.  69, 70.  See 
also  Happelyea  v.  Russell,  1  Daly,  214.  It  depends  therefore  on 
the  circumstances  of  the  case  whether  a  third  party  can  be 
made  liable  for  such  expenses,  and  it  is  the  duty  of  the  execu- 
tors, where  such  circumstances  exist,  to  avail  themselves  of  the 
opportunity  to  relieve  the  estate  from  the  disbursement.  See 
also  Appendix  to  4  Eedf.  at  page  527.  So  it  has  been  held 
that  the  law  implies  a  promise  on  the  part  of  an  administrator 
having  assets  to  reimburse  a  person  by  whom  funeral  expenses 
are  paid.  Matter  of  Miller,  4  Eedf.  302,  304,  citing  Dayton  on 
Surrogates,  285 ;  McCue  v.  Garvey,  14  Hun,  562.  This,  of 
course,  implies  that  the  liability  has  not  been  assumed  so  as  to 
relieve  the  estate  by  some  third  person.  The  further  restric- 
tion must  also  be  constantly  borne  in  mind  that  necessary  and 
reasonable  expenditures  alone  will  be  allowed  to  the  executor 
or  administrator  as  against  creditors,  and  particularly  in  case 
of  a  small  estate.  So  where  an  executor  paid  $250  to  a  com- 
mandery  for  parading  at  decedent's  funeral,  and  it  appeared  the 
same  had  not  been  demanded,  but  was  gratuitously  paid,  the 
executor  was  refused  credit  for  the  payment.  Matter  of  Rey- 
nolds, 124  K  Y.  388. 

Where  a  brother  and  only  next  of  kin  of  the  decedent  con- 
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tracted  for  the  burial  of  his  brother  with  a  cemetery  association, 
and  assigned  in  writing  a  part  of  a  deposit  left  by  his  brother 
in  a  bank,  it  was  held  that  this  promise  could  be  enforced  in 
an  action  against  the  administrator  of  the  decedent,  on  the 
theory  that  the  instrument  was  operative  as  a  valid  assignment 
of  the  brother's  interest  as  next  of  kin  of  the  estate  of  the  de- 
ceased, to  the  extent  of  the  claim  irrespective  of  whether  an 
action  would  lie  against  the  administrator  in  the  first  instance 
for  services  in  the  burial  of  the  deceased,  as  the  services  were 
rendered,  not  on  the  credit  of  the  estate,  but  on  that  of  the 
brother  individually.     Congregation  S.  L.  A.  Sakoler  v.  Sin- 
drack,  15  App.  Div.  82,  83,  citing  Eappelyea  v.  Russell,  1  Daly, 
214  ;  Patterson  v.  Patterson,  59  N.  Y.  574 ;  Lucas  v.  Hessen, 
17  Abb.  N.  C.  271.     Eut  where  a  claimant  elected  to  present 
his  claim  for  funeral  expenses  to  the  administrator  with  the 
will  annexed  after  they  had  advertised  for  claims,  it  was  held 
that  he  took  his  place  as  a  creditor  with  other  creditors  and, 
consequently',  that  the  enforcement  of  his  claim  was  subject  to 
the  six  months'  Statute  of  Limitations,  which  it  was  the  duty 
of  the  administrators  to  set  up  in  defense.     Koons  v.  Wilkin, 
2  App.  Div.  13.     See  opinion  of  Adams,  J.,  at  circuit,  quoted 
at  page  15,  in  which  opinion  it  is  said :  "  By  the  terms  of  sec- 
tion 16,  chapter  6,  title  2  of  part  2  of  the  Revised  Statutes,  an 
executor  is  permitted  to  pay  the  funeral  expenses  of  the  tes- 
tator even  before  taking  out  his  letters  testamentary.     These 
expenses,  while  in  one  sense  not  a  debt  against  the  estate,  are 
treated  as  a  charge  upon  the  estate,  and  as  such  it  is  quite 
proper  that  they  should  be  assumed  and  paid  by  the  personal 
representative  of  the  decedent,  whose  duty  it  sometimes  be- 
comes to  see  that  proper  funeral  services  are  rendered.     This 
view  of  the  question  is  quite  clearly  presented  in  the  case  of 
Patterson  v.  Patterson,  59  N.  Y.  574,  585,  and  has  been  adopted 
by  the  General  Term  of  this  department  as  the  correct  and 
proper  one.     Dalrymple  v.  Arnold,  21  Hun,  110 ;  Laird  v. 
Arnold,  25  id.  4 ;  Matter  of  Laird  v.  Arnold,  42  id.  136. 

That  the  plaintiff  entertained  the  same  idea  is  made  ap- 
parent by  the  fact  that  he  presented  the  claim  in  suit  to  the 
defendants,  as  administrators,  insisting  that  it  was  a  demand 
against  the  estate  of  their  testator  which  they  were  bound  to 
pay ;  and  if  the  authorities  last  cited  are  to  be  followed,  rather 
than  those  which  adopt  the  contrary  rule  {Tracy  v.  Frosty 
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11  N.  Y.  Supp.  661 ;  Murphy  v.  Naughton,  68  Hun,  424), 
I  can  see  no  reason  why  he  was  not  justified  in  taking  this 
position. 

At  all  events,  having  elected  to  treat  the  claim  as  one  against 
the  estate,  and,  when  it  was  rejected,  having  neglected  to  bring 
suit  against  the  administrators  within  six  months  thereafter,  it 
would  seem  as  though  now  he  ought  to  be  precluded  from  any 
right  to  maintain  an  action  thereon  against  the  defendants  indi- 
vidually. See  also  MatUr  of  Smith,  18  Misc.  139, 140  ;  Griffin 
V.  Condon,  18  id.  236,  238.  See  Kittle  v.  Huntley,  67  Hun,  617. 
The  rules  in  this  regard  are  summarized  by  Surrogate  Arnold, 
in  Matter  of  Flint,  15  Misc.  598,  599,  where  he  recognizes  the 
common  practice  to  be  for  the  executor  or  administrator  to 
pay  these  expenses  before  any  others.  But  in  that  case  the 
Surrogate  held  that  the  holder  of  a  claim  for  funeral  ex- 
penses was  not  a  creditor  or  person  interested  in  the  estate 
within  the  meaning  of  the  Code  (section  2722)  so  as  to  be 
able  to  compel  the  representative  to  account  and  pay  his 
claim. 

In  section  2749  of  the  Code  which  defines  the  claims  which 
can  be  enforced  by  proceedings  for  the  disposition  of  decedent's 
real  property,  the  words  "  funeral  expenses  "  are  expressly  de- 
fined as  including  a  reasonable  charge  for  a  suitable  headstone. 
The  courts  will  however  scrutinize  disbursements  of  this  char- 
acter, having  in  mind  not  only  the  station  in  life  Of  the  dece- 
dent but  also  the  amount  of  the  estate.  See  Matter  of  Erlacher, 
3  Kedf.  8  ;  Matter  of  Mount,  ibid.  9  n.  ;  In  re  Wood,  ibid.  9  n. ; 
Matter  of  Rooney,  id.  15 ;  Matter  of  Shipman,  82  Hun,  108 ; 
Owens  V.  Bloomer,  14  Hun,  296.  See  also  Murphy  v.  Naughton, 
68  Hun,  424. 

§  la.  Priority  of  funeral  expenses,  by  the  Code — In  1901, 
by  chap.  293,  the  legislature  added  to  section  2729  relating  to 
form  of  an  account,  etc.,  the  following  amendment : 

3.  [Added  1901.  J  Every  executor  or  administrator  shall 
pay,  out  of  the  first  moneys  received,  the  reasonable  fun- 
eral expenses  of  decedent,  and  the  same  shall  be  pre- 
ferred to  aU  debts  and  claims  against  the  deceased.  If  the 
same  be  not  paid  within  sixty  days  after  the  grant  of  letters 
testamentary  or  of  administration,  the  person  having  a  claim 
for  such  funeral  expenses  may  present  to  the  surrogate's  court 
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a  duly  verified  petition  praying  that  the  executor  or  adminis- 
trator may  be  cited  to  show  cause  why  he  should  not  be  re- 
quired to  make  such  payment  and  a  citation  shall  be  issued 
accordingly.  If  upon  the  retui-n  of  such  citation  it  shall  ap- 
pear that  the  executor  or  administrator  has  received  moneys 
belonging  to  the  estate  which  are  applicable  to  the  payment  of 
the  claims  for  funeral  expenses,  the  surrogate  shall,  unless  the 
validity  of  the  claim  and  the  reasonableness  of  its  amount  are 
admitted  by  such  executor  or  administrator,  take  proof  as  to 
such  facts,  and  if  satisfied  that  such  claim  is  vahd  shall  fix 
and  determine  the  amount  due  thereon  and  shall  rriake  an  or- 
der directing  the  payment  within  ten  days  after  the  service  of 
such  order  with  notice  of  entry  thereof,  upon  such  executor 
or  administrator  of  such  claim  or  such  proportion  thereof  as 
the  money  in  the  hands  of  the  executor  or  administi'ator  ap- 
plicable thereto,  may  be  sufficient  to  satisfy.  If  it  shall  ap- 
pear that  no  money  has  come  into  the  hands  of  the  executor 
or  administrator  the  proceeding  shall  be  dismissed  without 
costs  and  without  prejudice  to  a  further  application  or  appli- 
cations showing  that  since  such  dismissal  the  executor  or  ad- 
ministr  ator  has  received  money  belonging  to  the  estate.  Such 
application  shall  be  made  upon  a  duly  verified  petition  stating 
the  facts  upon  which  the  belief  of  the  petitioner  that  there 
are  moneys  in  the  hands  of  such  executor  or  administrator 
applicable  to  the  payment  of  his  claim,  is  based.  Upon  such 
further  application  the  issuance  of  the  citation  shall  be  in  the 
discretion  of  the  surrogate  and  no  such  application  shall  be 
made  less  than  three  months  after  the  granting  or  denial  of 
any  previous  application.  If  upon  any  accounting  it  shall 
appear  that  an  executor  or  administrator  has  failed  to  pay  a 
claim  for  funeral  expenses,  the  amount  of  which  has  been 
fixed  and  determined  by  the  surrogate  as  above  set  forth  or 
upon  such  accounting  he  shall  not  be  allowed  for  the  payment 
of  any  debt  or  claim  against  the  decedent  until  said  claim  has 
been  discharged  in  full ;  but  such  claim  shaU  not  be  paid  be- 
fore expenses  of  administration  are  paid.  §  2^129,  Code 
Civil  Proc.  subd.  3. 

"Why  this  provision  was  not  prefaced  to  section  2719  where 
it  belongs  is  an  inscrutable  problem.  It,  in  effect,  creates  by 
statute  a  priority  obtaining  as  above  noted  under  the  common 
law.  It  defines,  liowever,  the  method  of  compelling  payment, 
which  must  now  be  strictly  pursued. 
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§  lb.  Monrning  for  decedent's  family -AVhere  the  rights 

of  creditors  are  not  interfered  with,  a  moderate  allowance  for 
mourning  goods  for  the  immediate  family  of  the  decedent  has 
been  sustained  in  England  as  a  part  of  the  funeral  expenses. 
In  Matter  of  Allen,  3  Dem.  524,  the  Surrogate  held  that 
while  it  was  a  question  not  covered  by  previous  decisions  in 
this  State,  he  would  sustain  a  reasonable  item  of  this  descrip- 
tion incurred  in  providing  mourning  for  the  widow  as  inci- 
dental to  the  obligation  on  the  part  of  the  administrators  or 
executors  to  bury  the  decedent  according  to  the  rank  he  occu- 
pied in  life  and  according  to  the  estate  he  left.  He  refers  to 
MoCue  v.  Oarvey,  14  Hun,  562,  where  $47  was  allowed  as  the 
expenses  of  a  "  wake."  He  also  alludes  to  the  provisions  of 
section  2749  providing  for  the  payment  of  funeral  expenses  in- 
cluding a  reasonable  charge  for  a  headstone.  (See  cases  in  pre- 
vious section.)  He  held  that  funeral  expenses  are  thus  not 
necessarily  confined  to  the  mere  interment  of  the  remains  and 
that  where  custom  requires  it  and  as  it  is  the  almost  universal 
practice  for  the  family  of  the  decedent  to  wear  mourning,  "and 
a  change  of  wearing  apparel  is  thus  rendered  necessary  as  a 
part  of  the  preparation  for  the  funeral  and  as  a  mark  of  proper 
respect  to  the  dead,  this  expense,  when  reasonably  incurred  by 
those  whom  he  was  bound  to  provide  for  during  his  lifetime, 
should  be  borne  by  his  estate."  He  accordingly  held  that  as 
the  estate  was  apparently  ample  to  pay  debts  that  expenditure 
for  a  bonnet,  dress,  gloves,  veil,  cloak,  etc.,  not  disproportionate 
to  the  circumstances  in  life  of  the  decedent  and  his  family, 
should  be  allowed. 

The  only  other  case  apparently  in  the  State  is  Matter  of 
Wachter,  16  Misc.  137,  141,  in  which  the  same  result  is  reached 
upon  equally  satisfactory  grounds.  The  learned  Surrogate, 
Davie,  observed  at  page  141 : 

"  The  term  '  funeral '  embraces  not  only  the  solemnization 
of  interment  but  the  ceremonies  and  accompaniments  attending 
the  same ;  such  ceremonies  are  prompted  by  affection  and  their 
character  are  to  some  extent  determined  by  the  religious  faith 
and  sentiment  of  the  friends  of  the  deceased  ;  their  extent  and 
magnitude  depending  upon  the  condition  of  the  estate  and  the 
station  in  life  which  had  been  occupied  by  the  deceased,  vary- 
ing from  the  simpler  bier  to  the  imposing  catafalque,  from  the 
informal  liturgical  service  or  scripture  reading  for  the  humble 
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to  the  elaborate  orisons  funehres  attending  the  obsequies  of  the 
renowned. 

"The  wearing  of  suitable  mourning  apparel  is  commonly 
regarded  not  only  as  a  proper,  but  almost  indispensable  mark 
of  affection  and  evidence  of  grief ;  the  distribution  of  a  dece- 
dent's estate  among  his  next  of  kin  without  providing  there- 
from for  the  usual  and  conventional  ceremonies  in  memory  of 
the  dead  would  seem  not  only  parsimonious,  but  utterly  repug- 
nant to  one's  conception  of  justice  and  propriety." 

§  Ic.  Compromising  debts. — Chapter  80  of  the  Laws  of 
1847,  amended  by  chapter  571  of  the  Laws  of  1888  and  chap- 
ter 100  of  the  Laws  of  1893,  provided  authority  for  executors 
to  compromise  and  compound  debts  due  to  their  testator  or  in- 
testate. These  acts  were  repealed  by  chapter  686  of  the  Laws 
of  1883  as  is  pointed  out  in  the  chapter  on  the  ascertaining 
the  estate.  A  somewhat  similar  clause  was  substituted  in  sec- 
tion 2719  of  the  Code  which  provides  for  the  payment  of  the 
debts  of  the  decedent.  This  substitutionary  clause  reads  as 
follows : 

The  surrogate  may  authorize  the  executor  or  administrator 
to  compromise  or  compound  a  debt  or  claim,  on  application, 
and  for  good  and  sufficient  cause  shown,  and  to  sell  at  public 
auction  on  such  notice  as  the  surrogate  prescribes,  any  uncol- 
lectible, stale  or  doubtful  debt  or  claim  belonging  to  the  es- 
tate ;  but  any  party  interested  in  the  final  settlement  of  the 
estate  may  show  on  such  settlement  that  such  debt  or  claim 
was  fraudulently  or  negligently  compromised  or  compounded. 

It  has  been  suggested  that  this  did  not  extend  to  claims 
against  the  estate.  Redf.  Surr.  Pr.  page  .511.  The  contrary 
would  appear  to  be  the  case ;  for,  in  the  first  place,  the  provi- 
sion falls  under  the  section  dealing  with  the  payment  of  the 
debts  of  the  decedent,  and  in  the  second  place  the  surrogate  is 
given  power  to  authorize  the  executor  or  administrator  to  com- 
promise or  compound  "  a  debt  or  claim,"  and  "  to  sell  at  public 
auction,  etc.,  any  uncollectible,  stale  or  doubtful  claim  ielong- 
ing  to  the  estate^ 

This  appears  most  clearly  to  be  in  contradistinction  to  the 
prior  words  "  a  debt  or  claim  "  identified  as  a  debt  of  the  dece- 
dent by  virtue  of  the  heading  of  the  section,  and  the  whole  con- 
text in  which  the  clause  is  found. 
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The  summary  litigation  of  claims  against  the  estate  by  dis- 
puting and  referring  the  same  is  treated  fully  at  length  below. 
It  may  be  observed  casually  that  the  Court  of  Appeals  has  held 
( Wood  V.  Tunnidiff,  71  N.  Y.  38,  42,  43,  and  cases  cited),  that 
executors  or  administrators  have  the  power  to  submit  to  arbi- 
tration disputed  claims  or  demands  in  favor  of  or  against  the 
estate  then  represented,  and  that  tliis  right  is  founded  upon 
their  legal  title  to  the  assets  of  the  decedent,  their  power 
of  disposition,  and  their  authority  to  adjust  and  settle  claims 
in  which  the  estate  they  represent  is  interested.  The  court 
points  out  that  this  right  was  a  common-law  right  and  is  not 
taken  away  by  the  statutory  provisions  relating  to  the  refer- 
ence of  disputed  claims  against  the  estate  of  a  decedent.  Ibid., 
at  page  43.  The  court  observes  that  the  settlement  of  disputes 
by  arbitration  is  encouraged,  but  it  points  out  a  rule  which 
would  probal^ly  discourage  representatives  from  resorting  to 
this  very  unsatisfactory  method  of  adjusting  a  dispute.  An- 
drews, J.,  observes :  "  They  will  be  bound  by  an  award  made 
pursuant  to  a  submission  the  same  as  other  persons,  although 
if  the  award  is  to  the  prejudice  of  the  estate,  as,  for  example, 
if  the  arbitrator  gives  to  the  executor  less  than  is  due,  he  will, 
it  is  stated,  be  accountable  to  the  heirs  or  other  persons  inter- 
ested in  the  estate  as  for  a  devastavit. 

Should  this  procedure  be  resorted  to,  it  may  be  interesting 
to  note  that  the  fundamental  idea  of  arbitration  is  its  finality, 
and  the  practice  in  regard  thereto  is  very  carefully  reviewed  in 
the  recent  case  of  Dobson  v.  The  Central  R.  B.  of  W.  Y.,  re- 
ported in  the  N.  Y.  Law  Journal,  September  10,  1902. 

§  2.  Diligent  payment  of  debts. — Section  2719  requires  the 
executor  or  administrator  "to  "proceed  with  diligence"  to  pay 
the  debts  of  the  deceased.  This,  however,  must  be  taken  with 
the  reasonable  restrictions  which  the  discussion  in  the  foregoing 
chapter  will  suggest.  An  executor  is  not  required  to  proceed  to 
the  payment  of  all  debts  until  the  full  extent  of  the  indebtedness 
of  the  deceased  has  been  ascertained.  Therefore  until  the  pe- 
riod for  ascertaining  debts  has  expired  which  the  provision  of 
the  statute  indicates,  the  executor  or  administrator  cannot  be 
charged  with  lack  of  diligence  if  he  refrains  from  paying  debts. 
On  the  contrary,  if  he  pays  legacies  and  debts  in  full  before  ascer- 
taining the  whole  amount  of  the  indebtedness,  he  does  so  at  his 
peril,  and  may  be  held  liable  to  later  discovered  creditors  for 
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the  amount  they  would  have  been  entitled  to  ratably  with  the 
other  creditors  who  have  been  paid  in  full,  in  the  event  that 
the  assets  do  not  prove  sufiBcient  to  pay  all  in  full.  Clayton  v. 
Warden,  2  Bradf.  1,  7 ;  Glacius  v.  Fogel,  88  N.  Y.  434,  aff 'g  4 
Eedf.  516. 

Moreover  the  safeguards  provided  by  the  statute  by  means  of 
the  reference  of  disputed  claims,  enable  the  representative  of 
the  estate  to  secure  an  adjudication  conclusive  in  its  nature  as 
to  the  validity  of  the  claim  and  afford  ample  protection  to  the 
representative  in  the  payment  of  it. 

The  provisions  of  section  2719  of  course  contemplate  the 
payment  only  of  valid  subsisting  claims.  It  has  been  noted  in 
another  connection  that  an  executor  or  administrator  has  no 
power  to  allow  claims  barred  by  the  Statute  of  Limitations. 
Schuts  V.  Morette,  146  IST.  Y.  137,  143 ;  Bloodgood  v.  Bruen,  8 
N.  Y.  362 ;  Matter  of  Oosterhoudt,  15  Misc.  566";  Sjaicer  v.  Rap- 
lee,  4  App.  Div.  471.  It  is  his  duty  to  set  up  the  Statute  of 
Limitation  or  any  proper  legal  defense  available  against  any 
claim  presented.  Butler  v.  Johnson,  111  N,  Y.  204,  cited  in 
Schuts  V.  Morette,  supra.  He  should  set  it  up  by  answer  and 
not  by  motion  to  dismiss.  Matter  of  Jordan,  50  App.  Div. 
244. 

The  rule  has  been  concisely  stated  by  Surrogate  Silkman 
{Matter  of  O'Rourhe,  12  Misc.  248,  250),  "  An  executor  or  ad- 
ministrator has  no  power  to  waive,  as  against  the  heirs-at-law 
or  devisees,  any  legal  defense,  either  under  the  Statute  of  Limi- 
tations or  the  Statute  of  Frauds,  and  if  they  do  so,  it  is  at  their 
peril." 

The  law  is  well  settled,  that  debts  of  the  decedent  become 
barred  by  the  Statute  of  Limitations  in  six  j'ears  and  eighteen 
months  from  their  maturity  notwithstanding  their  presentation 
to  and  admission  by  the  representative  of  the  estate.  Butler  v. 
Johnson,  111  IST.  Y.  204.  To  revive  or  continue  the  contract 
after  this  period  there  must  be  an  acknowledgment  or  promise 
contained  in  a  writing  signed  by  the  party  to  be  charged  thereby 
(§  895,  Code  Civ.  Proc),  or  there  must  have  been  a  payment 
made  thereon  within  that  period  by  the  decedent,  or  by  his 
executor  or  administrator.  McLaren  v.  MoMa/rtm,,  86  if.  Y. 
88. 

The  acknowledgment  in  writing  may  be  either  the  express 
acknowledgment  primarily  contemplated  by  the  Code,  or  it  may 
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be  based  upon  proceedings  brought  by  the  representative  look- 
ing to  the  payment  of  the  claim ;  thus  the  acknowledgment 
may  be  based  upon  the  allegations  in  the  petition  acknowledg- 
ing the  claim  as  a  valid  claim  ;  this  was  so  held  in  Matter  of  the 
Edate  of  Robbins,  7  Misc.  264,  266,  where  Surrogate  Coleman 
held,  that  a  petition  I'or  leave  to  sell  a  legacy  for  the  purpose 
of  paying  certain  claims  against  the  estate  was  an  acknowledg- 
ment, to  the  persons  made  parties  to  the  proceeding,  of  their 
claims  against  the  estate  sufficient  to  take  them  out  of  the  statute. 
But  a  decedent  has  perfect  power  by  will  to  direct  payment  of 
a  debt  which  has  been  barred  by  the  Statute  of  Limitations. 
The  executor  has  no  option  in  such  a  case  but  to  pay  the  debt 
if  there  are  assets  sufficient  for  the  purpose,  Gilbert  v.  Mur- 
rison  53  Hun,  442.  But  if  the  executor  or  administrator  does 
not  raise  the  defense  before  judgment  is  entered,  it  is  too 
late  to  raise  it  on  appeal.  Fahurn  v.  Dimon,  20  App.  Div. 
529. 

§  3.  Priority  of  debts -Section  2719,  supra,  explicitly  pro- 
vides the  order  in  which  the  decedent's  debts  must  be  paid. 
Aside  from  this  statutory  preference  it  is  the  intent  of  the 
whole  statute  relating  to  the  payment  of  decedent's  debts,  that 
creditors  shall  stand  upon  an  equality  one  with  another.  The 
representative,  if  he  disregard  a  statutory  order  in  paying  claims 
against  the  estate,  does  so  at  his  peril.  5  Am.  &  Eng.  Ency. 
of  Law,  236. 

Subdivision  1  gives  the  first  preference  to  debts  entitled  to 
a  preference  under  the  laws  of  the  United  States.  All  ques- 
tion as  to  conflict  between  Federal  and  State  law  in  respect 
to  such  priority  is  removed  by  this  provision  of  the  statute.  A 
disregard  of  this  provision  will  subject  the  executor  or  admin- 
istrator to  personal  liability  for  the  amount  of  the  debt  due  the 
United  States,  in  case  the  estate  of  the  decedent  is  insufficient 
to  pay  the  same.  But  if  the  executor  pays  the  claims  against 
the  estate  in  due  time  and  order,  without  knowledge  of  the  ex- 
istence of  a  debt  due  to  the  United  States,  he  will  not  be  held 
liable  for  a  d&vastavit.  ZT",  S.  v.  JSicketts,  2  Cr.  Cir.  Ct.  553. 
Debts  due  the  United  States  are  mainly  debts  due  upon  bonds 
by  which  the  deceased  may  have  obligated  himself.  Should 
the  surety  of  the  deceased  on  such  a  bond,  discharge  the  liabil- 
ity by  payment  to  the  United  States,  he  is  subrogated  to  the 
rights  of  the  United  States  under  this  section,  and  stands  in 
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the  same  order  of  priority  as  the  United  States  would  stand 
had  the  payment  not  been  made. 

§  4.  Subdivision  2  of  section  2719— Taxes.— "  Taxes  as- 
sessed on  the  property  of  the  deceased  previous  to  his  death  " 
stand  next  in  the  order  of  priority.  The  word  "  taxes " 
must  be  taken  in  connection  with  the  subject-matter  of  the 
whole  section,  which  is  the  payment  of  the  decedent's  debts. 
It  is  necessary,  therefore,  to  distinguish  between  taxes  which 
the  decedent  was  personally  liable  to  pay  and  taxes  upon  the 
property  for  which  the  property  alone  could  be  made  to  re- 
spond ;  this  distinction  has  been  carefully  drawn  in  the  deci- 
sions. The  Court  of  Appeals  {Matter  of  Hun,  144  N.  Y.  472, 
477)  have  held  that  "  In  the  case  of  taxes  imposed  for  the  gen- 
eral purposes  of  government,  there  is  a  personal  obligation  upon 
the  citizen  to  pay,  which  may  be  enforced  by  distress  and  sale 
of  his  goods  and  by  other  remedies  in  the  courts."  On  the 
other  hand  the  courts  say  :  "  Local  assessments,  imposed  under 
municipal  authority  upon  particular  property  benefited  by  the 
improvement,  as  distinguished  from  a  general  tax,  are  not  .  .  .  . 
a  general  or  personal  charge,  in  the  absence  of  some  statute 
making  them  such,  but  are  only  in  the  nature  of  a  lien  upon 
the  specific  property  assessed,  and  the  proceedings  for  their 
collection  are  in  rem."  See  opinion  of  O'Brien,  J.,  page  478, 
citing  Cooley  on  Taxation,  675 ;  Tiedeman  on  Mun.  Corp. 
§  282 ;  Litchfield  v.  Vernon,  41  E".  Y.  134. 

The  statute  requiring  an  executor  to  pay  taxes  imposed  on 
the  property  of  the  testator,  prior  to  his  death,  refers  to  the 
former  and  not  to  the  latter  class  of  burdens.  Matter  of  Hun, 
supra. 

In  a  prior  case  {Smith  v.  Cornell,  111  N.  Y.  554,  557)  the  court 
held  that,  under  the  statute  the  executor  was  bound  to  apply 
the  personal  estate  in  his  hands  to  the  payment  of  such  taxes 
next  after  debts  entitled  to  a  preference  under  the  laws  of  the 
United  States ;  and  the  court  held  that  the  taxes  unpaid  at  the 
time  of  the  decedent's  death  were  personal  debts,  citing  Sea- 
lury  V.  Bowen,  3  Bradf.  207 ;  Griswold  v.  Griswold,  4  ih.  216. 
These  decisions,  however,  are  merely  to  the  effect  that  "  taxes 
due  at  the  death  of  the  deceased  person  are  payable  out  of  his 
personal  estate,  and  taxes  accruing  subsequently  are  charge- 
able upon  the  land."  But  in  none  of  these  cases  was  it  in- 
tended to   be  held  that  the  class  of    taxes  referred   to  in 
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Matter  of  Hun,  were  entitled  to  any  priority  under  the 
statute. 

In  Seahury  v.  Bowen,  supra,  Surrogate  Bradford  held  that  a 
particular  assessment  upon  decedent's  premises,  which  had  been 
duly  confirmed  prior  to  the  decease  of  the  testatrix,  was  by  vir- 
tue of  the  statute  under  which  it  was  made,  not  only  a  lien  on 
the  real  estate,  but  also  a  personal  debt  of  the  testatrix,  which 
she  was  liable  to  pay  on  demand,  and  which,  in  default  of  pay- 
ment, could  be  recovered  by  levy  and  distress  or  by  action,  debt 
or  assumpsit,  citing  Laws  of  1813,  chapter  86,  §  186,  vol.  2, 
page  420.  And  the  Surrogate  continues,  "  The  Kevised  Stat- 
utes place  the  payment  of  taxes  in  the  second  class  of  pref- 
erence for  the  reason  (as  stated  by  the  revisors,  3  R.  S.  6il, 
revisors'  note)  that  the  personal  property  is  liable  to  be  sold 
for  taxes  in  the  county,  while  those  assessed  in  another  county 
are  charges  upon  the  land  only." 

The  decision  in  Matter  of  N'oyes,  3  Dera.  369,  371,  by  Sur- 
rogate Rollins,  that  taxes  and  assignments  levied  and  con- 
firmed before  the  death  of  the  testator  are  "  debts  which  the 
executor  is  required  by  law  to  proceed  with  diligence  to  pay," 
does  not  purport  to  place  these  taxes  in  the  preferential  class 
of  subdivision  2.  See  also  Bates  v.  Underhill,  3  Redf.  372 ; 
Hone  V.  Loehman,  i  ih.  61,  64. 

In  Coleman  v.  Coleman,  5  ib.  424,  Surrogate  Rollins  held 
under  the  provisions  of  the  Revised  Statutes  for  which  subdi- 
vision 2  of  section  2719  has  been  substituted  (3  R.  S.  95,  sec- 
tion 37,  subdivision  2)  that  taxes  assessed  during  the  lifetime 
of  the  deceased  upon  certain  real  property  in  which  he  had  a 
life  estate,  were  debts  of  the  deceased  which  the  administrator 
was  not  merely  required  to  pay  out  of  the  personalty  of  the 
estate  (see  cases  cited  at  page  525),  but  were  also  taxes  within 
the  meaning  of  the  statute  entitled  to  preferential  payment 
under  subdivision  2. 

The  Court  of  Appeals  {Matter  of  Babcoch,  115  IST.  Y.  450, 
456),  by  Ruger,  C.  J.,  in  construing  the  phrase  "taxes  as- 
sessed," defined  it  as  referring  to  assessments  for  taxes  made 
prior  to  the  decease  of  the  taxpayer.  The  statute  for  which 
the  present  section  has  been  substituted  read  "  taxes  assessed 
upon  the  estate  of  the  deceased  previous  to  his  death,"  the  word 
"  estate  "  now  being  substituted  by  the  word  "  property."  See 
Coleman  v.  Coleman,  5  Redf.  524,  525.     Judge  Ruger  observes 
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of  these  taxes :  "  They  are  described  as  being  made  upon  his 
'estate';  clearly  implying  an  intention  to  charge  the  estate 
with  their  payment."  After  discussing  the  provisions  of  the 
New  York  tax  law,  he  proceeds :  "  The  plain  meaning  of  the 
act  is  that  assessments,  so  far  completed  that  the  name  of 
the  persoa  named  as  owner  cannot  be  changed  or  altered  by 
the  assessment  officers  before  the  death  of  such  person,  shall 
be  payable  from  his  estate  in  due  course  of  administration. 
Any  other  rule  would  deprive  the  State  of  the  personal  respon- 
sibility of  parties  liable  to  the  payment  of  taxes,  who  should 
die  between  the  first  Monday  of  January  and  the  first  Monday 
in  September  in  each  year.  Such  a  construction  is  opposed  to 
the  manifest  theory  of  the  laws  relating  to  assessments  for 
taxation,  and  cannot  be  entertained." 

The  distinction  between  taxes  which  are  entitled  to  preferen- 
tial payment  and  taxes  which  are  merely  debts  of  the  estate  in 
the  sense  that  they  are  entitled  to  be  paid  out  of  the  personalty, 
has  been  clearly  drawn  by  Gaynor,  J.  {Krueger  v.  Schlinger, 
19  Misc.  221,  222) :  "  An  executor  has  only  to  pay  the  debts 
of  the  decedent.  General  land  taxes  in  the  city  of  Brooklyn 
are  not  debts  of  the  owner.  They  are  not  enforcible  against 
him,  either  by  levy  of  the  tax  collector  upon  his  chattels,  or 
otherwise.  They  are  cast  upon  the  land  itself.  Their  pay- 
ment can  be  enforced  only  by  the  s^le  of  the  land.  The 
statute  (Code  Civ.  Proo.  §  2719)  requires  that  an  executor 
or  administrator  '  must  proceed  with  diligence  to  pay  the  debts 
of  the  deceased'  in  an  enumerated  order  of  preference,  the 
second  being  '  Taxes  assessed  on  the  propertj'  of  the  deceased, 
previous  to  his  death.'  It  is  to  be  noted  that  this  provision 
relates  only  to  the  '  debts  of  the  deceased,'  and  taxes  upon  the 
property  which  are  such  debts,  are  taxes  which  are  leviable 
against  the  personal  estate.  This  is  the  only  reason  why  the 
executor  or  administrator  is  concerned  with  them  at  all.  The 
general  system  of  taxation  in  this  State  makes  the  taxes  col- 
lectible out  of  the  chattels  of  the  owner,  and  lands  are  not 
salable  for  non-payment,  except  in  the  case  of  lands  of  non-re- 
sidents. Chap.  427,  Laws  of  1855  ;  chap.  711,  Laws  of  1893. 
The  provision  above  cited  for  the  payment  of  taxes  by  an 
executor  or  administrator,  has  reference  to  that  system,  taxes 
under  it  being  debts  of  the  deceased,"  See  Matter  of  Franklin, 
26  Misc.  107, 109, 
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§  5.  Priority  of  judgments.— (See  section  7  following.) 
The  next  class  of  debts  entitled  to  prfority  are  judgments 
docketed  and  decrees  entered  against  the  deceased  according  to 
the  priority  thereof  respectively.  The  first  point  to  note  is 
that  a  judgment  recovered  against  the  executor  does  not  give 
any  priority  to  the  judgment  creditors.  Schmitz  v.  Langhaar, 
88  N.  Y.  503  ;  see  opinion  of  Danforth,  J.,  as  to  duty  of  judg- 
ment creditors  of  a  decedent  with  reference  to  his  claim  ;  Sijjpel 
V.  MncMin,  2  Dem.  219.  A  judgment  against  the  representa- 
tive for  costs  is  not  within  sections  2719  or  2722.  Matter  of 
Mahoney,  37  Misc.  472. 

Under  the  common  law,  one  judgment  against  a  decedent 
docketed  previous  to  his  death  had  no  preference  in  payment 
over  another,  but  the  order  of  payment  of  the  debts  of  the  de- 
ceased person  was  regulated  and  prescribed  by  our  Eevised 
Statutes  (2  R.  S.  87,  §  27),  in  language  which  is  substantially 
the  same  as  the  language  in  section  2719  of  the  Code  of  Civil 
Procedure,  except  that  the  word  "  entered  "  follows  the  word 
"  decree  "  in  the  Code  of  Civil  Procedure  instead  of  the  word 
"  enrolled,"  used  in  the  Eevised  Statutes  ;  and  the  clause  pro- 
hibiting preferences,  except  as  to  debts  specified  in  the  third 
class,  is  contained  in  a  separate  section  in  the  Revised  Statutes, 
while  in  the  Code  of  Civil  Procedure  it  is  placed  in  the  same 
section.  That  section  of  the  Revised  Statutes  came  under  re- 
view by  Chancellor  Walworth,  in  the  case  of  Ainslie  v.  Bad- 
cliffe,  7  Paige,  440. 

The  chancellor  decided  that  by  the  provision  of  the  Revised 
Statutes  judgments  docketed  and  decrees  enrolled  are  entitled 
to  preference  in  payment  out  of  the  personal  estate  of  the  de- 
ceased debtor,  according  to  the  priority  in  point  of  time  to 
docketing  the  judgment  or  of  enrolling  the  decree,  and  without' 
reference  to  any  supposed  lien  of  the  judgment  or  decree,  upon 
the  real  estate  of  the  decedent.  And  a  judgment  which  has 
been  docketed  or  a  decree  which  has  been  enrolled  more  than 
ten  years  before  the  death  of  the  decedent  is,  therefore,  entitled 
to  be  paid  out  of  his  personal  estate  in  preference  to  a  junior 
judgment  or  decree  which  has  been  obtained  within  the  ten 
years.     Matter  of  Townsend,  83  Hun,  200,  202. 

Section  2719  provides  that  a  preference  may  be  given  in  pay- 
ment of  debts  over  other  debts  of  the  same  class  in  this  thi/rd 
class  alone.     The  priority  of  payment  of  one  such  judgnient 
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over  another  is  determined  by  the  ordinary  rule  of  priority  of 
such  judgments.  "Where  the  decedent  owns  property  at  the 
time  the  judgments,  between  which  there  is  a  question  of  prior- 
ity, were  entered  against  him,  the  date  of  the  docketing  will 
determine  the  priority. 

To  avoid  confusion  reference  must  be  had  to  the  provision  of 
section  703  of  the  Code  to  the  effect  that,  if  either  party  to  an 
action  dies  after  an  accepted  offer  to  allow  judgment  to  be 
taken,  or  after  a  verdict,  report,  or  decision,  or  an  interlocu- 
tory judgment,  but  before  final  judgment  is  entered,  the  court 
must  enter  final  judgment  in  the  names  of  the  original  parties. 

Section  1210  provides  that  "  where  a  judgment  for  a  sum  of 
money,  or  directing  the  payment  of  money  is  entered  against 
a  party  after  his  death,  a  memorandum  of  the  party's  death 
must  be  entered  with  the  judgment  in  the  judgment- book.  .  .  . 
Such  a  judgment  does  not  become  a  lien  upon  the  real  property 
or  chattels  real  of  the  decedent,  but  it  establishes  a  debt  to 
be  paid  in  the  course  of  administration." 

Surrogate  Rollins  discussing  these  sections  and  the  provi- 
sions of  the  Revised  Statutes  corresponding  to  the  present  sec- 
tion 2719  of  the  Code,  held,  that  where  a  judgment  was  entered 
after  a  party's  death,  an  interlocutory  judgment  having  been 
obtained  against  him  before  his  death,  such  final  judgment  if 
duly  docketed,  had  precisely  the  same  force  and  effect  that  it 
could  claim,  if  the  deceased  had  died  on  the  day  after  its  entry. 
Matter  of  Clark,  5  Dem.  377,  381,  citing  Nichols  v.  Chapman, 
9  Wend.  452,  4:^<o  ;  Salter  v.  Neaville,  1  Bradf.  488  ;  Bernes  v. 
Weisser,  2  Bradf.  212;  Ainslie  v.  Radcliffe,  7  Paige,  439. 

In  Matter  of  Dunn,  5  Redf.  27,  31,  Surrogate  Calvin 
similarly  held  that  a  judgment  entered  against  the  decedent 
after  his  death,  under  the  conditions  contemplated  by  these 
provisions  of  the  Revised  Statutes,  incorporated  in  the  section 
of  the  Code  above  quoted,  comes  within  the  provisions  of  the 
statute  giving  it  a  preference  over  ordinary  habilities  of  the 
estate.  The  judgment  was  held  to  relate  back  to  the  time  of 
the  verdict,  citing  Willard  on  Executors,  page  279.  Surrogate 
Calvin  called  attention  to  the  fact  that  there  is  nothing  in  the 
statute  stating  when  the  judgment  should  be  docketed,  or  the 
decree  enrolled  ;  the  only  provision  is  that  it  should  be  against 
the  deceased.  See  Moxmt  v.  Mitchell,  31  IsT.  Y.  356.  If  the 
judgment  be  not  duly  perfected  it  can  have  no  priority,  but  if 


PAYMENT    OF   DEBTS.  1057 

the  order  for  judgment  has  been  made  before  the  decedent's 
death  and  it  only  remains  to  tax  the  costs,  the  signing  and  fil- 
ing of  the  record  may  be  done  after  his  death.  Saltsr  v. 
Nemille,  1  Bradf.  488. 

In  Matter  of  Foster,  8  Misc.  344,  Surrogate  Abbott  held  that 
when  the  ownership  of  the  land  follows  the  docket  of  the  judg- 
ment, the  conclusion  seems  reasonable  that  such  ownership 
should  relate  back  to  the  lien  of  all  the  docketed  judgments 
equally,  because  the  event  which  creates  the  lien  in  that  case, 
is  not  the  docketing  of  the  judgment  but  the  acquisition  of  the 
land,  citing  Matter  of  Hasa/rd,  73  Hun,  22.  See  opinion  by 
Van  Brunt,  which  held  (see  headnote)  that  under  the  jS'ew 
York  statutes  docketed  judgments,  where  the  judgment  debtor 
has  no  property  at  the  time  of  their  respective  docketing,  be- 
come liens  simultaneously  on  after-acquired  real  property  of 
the  judgment  debtor.  Consequently  where  the  property  of 
the  decedent  can  be  shown  to  have  been  acquired  after  the 
docketing  of  several  judgment  claims  against  the  deceased,  the 
executor  will  not  give  priority  to  either  of  them  as  against  the 
other  although  they  will  all  be  entitled  to  priority  as  of  the 
third  class  under  section  2719  against  inferior  debts. 

§  6.  Executors  bound  to  observe  this  priority. — This  stat- 
ute as  to  priority  of  debts  is  mandatory.  It  is  intended  to  be 
a  direction  to  the  executor  and  administrator  as  to  the  manner 
of  performance  of  their  duty,  and  it  prescribes  the  order  of 
preference  to  be  observed  by  them  in  the  payment  of  debts. 
This  is  its  express  object,  and  the  executor  and  administrator, 
when  they  proceed  to  discharge  their  duty,  are  bound  to  obey 
this  direction.  Mount  v.  Mitchell,  31  JST.  Y.  356,360,  See^Z- 
len  v.  Bishop,  25  Wend.  414,  opinion,  ISTelson,  0.  J. ;  Matter 
of  Chaunoey  St.  John,  1  Tucker,  126.  The  priority  between 
judgments,  however,  as  afifected  by  the  rule  above  stated  as  to 
the  property  acquired  subsequently  to  the  entry  of  judgment, 
does  not  affect  the  priority  to  which  a  judgment  creditor  is 
entitled  as  against  the  personal  property  of  the  deceased. 

In  Matter  of  Townsend,  above  cited  (83  Hun,  200),  where 
certain  personal  property  had  been  acquired  by  the  deceased 
prior  to  his  death,  the  creditor  whose  judgment  was  prior  in 
time,  was  held  to  be  entitled  to  the  satisfaction  of  his  claim 
thereout  ahead  of  the  subsequent  judgment  creditor.  And 
Matter  of  Hazard,  73  Hun,  22,  was  distinguished  as  relat- 
67 
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ing  to  the  lien  of  judgments  against  after-acquired  real  prbp- 
erty.  See  also  Matter  of  Foster,  8  Misc.  345.  It  was  formerly 
held  {Ruggles  v.  Sherman,  14  Johns.  446)  that  where  creditors 
belonged  to  the  same  class  as  regarded  priority,  the  one  first 
commencing  suit  was  entitled  to  priority  of  payment — but  that 
the  administrator  could  give  the  other  when  he  sued  a  prefer- 
ence by  confessing  judgment — and  if  the  assets  were  insufla- 
cient,  he  could  plead  this  judgment,  satisfied,  in  bar. 

§  7.  What  judgments  not  entitled  to  priority. — It  is  clear 
from  what  has  already  been  stated  that  to  entitle  a  judgment 
creditor  to  priority  under  section  2719,  he  must  bring  his  judg- 
ment clearly  within  the  intent  of  the  statute. 

The  wording  "  judgments  docketed  and  decrees  entered 
against  the  deceased  "  does  not  include  a  judgment  for  a  defi- 
ciency against  the  executors  and  trustees  under  the  will  of  the 
decedent ;  James  v.  Bessley,  4  Kedf.  236  ;  Matter  of  Weiner, 
9  App.  Div.  621 ;  nor  is  a  judgment  included  which  is  recov- 
ered against  an  administrator  upon  a  claim  not  existing  when 
decedent  died  ;  Sail  v.  Duseiibury,  38  Hun,  125  ;  Matter  of 
Foley,  39  App.  Div.  248  ;  nor  are  costs  included  in  a  judgment 
against  the  representative  entitled  to  priority  of  payment ; 
Shute  V.  Shute,  5  Dem.  1 ;  Matter  of  Mahoney,  37  Misc.  472  ; 
nor  does  it  relate  to  judgments  docketed  elsewhere  than  in  the 
State  of  New  York.  Broivn  \.  Public  Administrator,  2  Bradf. 
103. 

Foreign  judgments  have  no  proper  force  of  themselves  here, 
except  ai  prima  facie,  and  perhaps  with  certain  exceptions  con- 
clusive, evidence  of  a  cause  of  action.  Gumnmngs  v.  Banks,  2 
Barb.  602.  In  other  respects  they  rank  only  as  simple  contract 
debts.  Executors  and  administrators  are  not  bound  to  take  no- 
tice of  such  foreign  judgments  at  their  peril.  These  foreign 
judgments  are  not  entitled  to  be  docketed  or  enrolled  in  this 
State  and  therefore  under  the  wording  of  section  2719  are  not 
entitled  to  preference  in  payment. 

Judgments  of  Justices'  Courts  can  only  be  given  priority  as 
to  the  date  of  their  docketing  under  the  statute,  so  that  a  cred- 
itor under  a  justice's  judgment  which  has  not  been  docketed  in 
the  ofiice  of  the  county  clerk  gains  no  priority ;  his  judgment 
cannot  be  docketed  nunc  pro  tunc  ;  nor  can  he  by  subsequently 
docketing  his  judgment  relate  back  his  claim  so  as  to  secure  a 
priority.    Stevenson  v.  Weisser,  1  Bradf.  343.    See  also  Sherwood 
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V.  Johnson,  1  "Wend.  445.  The  assignment  of  a  judgment  does 
not  affect  its  priority  unless  the  circumstances  be  such  as  to  ex- 
tinguish the  same,  therefore  a  judgment  by  a  surety  who  takes 
an  assignment  thereof  for  his  own  benefit  does  not  disturb  the 
right  to  priority  contemplated  by  the  statute.  Goodyear  v. 
Watson,  14  Barb.  481. 

§  8.  Fourth  class  of  preferred  debts. — The  fourth  class  of 
preferred  debts  are  "  recognizances,  bonds,  unsettled  instru- 
ments, notes,  bills,  and  unliquidated  demands  and  accounts." 
The  first  thing  to  note  in  regard  to  this  class  is,  that  preference 
shall  not  be  given  in  the  payment  of  such  debts  over  any  other 
debts  of  the  same  class,  nor  are  debts  due  and  payable  entitled 
to  a  preference  to  debts  not  due.  See  section  2719.  As  to  the 
latter  they  may  be  paid  according  to  the  class  to  which  they  be- 
long, after  deducting  a  rebate  of  legal  interest  on  the  sum  paid 
for  the  unexpired  terra  of  credit  without  interest  {id.).  This 
same  section  permits  the  Surrogate  "  if  it  appear  to  his  satisfac- 
tion that  such  preference  will  benefit  the  estate  "  to  give  prefer- 
ence over  debts  of  this  fourth  class  to  rents  due  or  accruing  on 
leases  held  by  the  testator  or  intestate  at  the  time  of  his  death. 
He  is  to  do  this,  however,  only  if  satisfied  that  the  estate  will 
be  benefited  thereby.     ITovey  v.  Smith,  1  Barb.  -372. 

The  bonds  contemplated  by  subdivision  4  of  section  2719  are 
primary  bonds,  for  a  good  and  valid  consideration,  by  which  the 
deceased  was  obligated.  Bonds  although  voluntary  and  with- 
out valuable  consideration  are  nevertheless  valid  and  operative 
against  the  estate  unless  they  were  obtained  by  fraud  and  un- 
due influence,  or  unless  the  testator  was  iwn  compos  mentis  at 
the  time  of  giving  them  ;  but  the  Surrogate  will  not  allow  them 
to  be  paid  in  the  course  of  administration  in  preference  to  claims 
of  creditors  having  debts  for  a  valuable  consideration  ;  the  ex- 
ecutor must  postpone  such  bonds  even  to  simple  contract  debts. 
Isenhm^t  v.  Brown,  2  Ed.  Ch.  341,  344.  The  vice  chancellor, 
however,  held  that  in  respect  to  legacies  such  bonds  could  have 
a  preference,  for  the  reason  that  "  a  bond,  however  voluntary, 
transfers  a  right  in  the  lifetime  of  the  obligor  whereas  a  legacy 
arises  from  the  will,  which  takes  effect  only  from  the  testator's 
death,  and,  therefore,  ought  to  be  postponed  to  a  right  created 
in  the  testator's  lifetime." 

In  Matter  of  James,  146  N.  Y.  78,  93,  the  Court  of  Appeals 
held  that  "  a  gift  of  bonds  by  a  decedent  to  his  wife,  which 
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were  secured  by  mortgages  upon  real  estate  without  the  State, 
under  which  there  had  been  a  foreclosure,  amounted  simply  to 
a  promise  on  the  part  of  the  decedent  to  pay  at  some  future  day 
a  given  sum  without  any  consideration  to  support  that  prom- 
ise. It  was  held  that  such  a  promise  could  not  be  enforced 
against  the  executor  or  administrator  of  the  donor,  citing  Pom. 
Eq.  Juris.  §  1148 ;  Story's  Eq.  Juris.  §  987.  See  opinion  of 
Brown  P.  J.,  in  the  case  at  General  Term,  78  Hun,  121,  124, 
citing  Harris  v.  Glarh,  3  IS".  Y.  93;  Holmes  v.  Eoper,  141 
N.  Y.  64 ;  Wilson  v.  Baptist  Ed.  Soeiety,  10  Barb.  308 ;  An- 
thony V.  Harrison,  14  Hun,  198 ;  Whitaker  v.  Whitaker,  52 
K  Y.  368. 

The  rule  is  now  clear  that  an  executory  agreement  supported 
by  a  meritorious  consideration  only  cannot  now  be  enforced  in 
this  State  in  law  or  in  equity.  Wilber  v.  Warren,  104  N.  Y. 
195  ;  Twenty-third  St.  Bap.  Church  v.  Cornell,  117  K  Y.  601. 

While  it  has  been  held,  as  above  noted,  that  a  judgment 
against  the  executor  or  administrator  is  not  such  a  judgment  as 
to  give  priority,  yet  the  recovery  of  a  judgment  against  the 
executor  or  administrator  by  a  creditor  having  a  right  of  pri- 
ority on  his  claim  will  not  impair  that  right  of  priority  which 
the  creditor  had  at  the  time  of  the  decedent's  death.  Ha/rden- 
herg  v.  Manning,  4  Dem.  437,  441. 

§  9.  Preference  of  landlord  of  deceased,  over  debts  of  the 
fourth  class. — The  preference  above  referred  to  which  may  be 
given  by  the  Surrogate  to  rents  due  or  accruing  on  leases  held 
by  the  testator  or  intestate  at  the  time  of  his  death,  is  one  the 
granting  of  which  rests  entirely  in  the  discretion  of  the  Surro- 
gate. The  condition  of  his  exercise  of  discretion  is  that  it  shall 
be  made  to  appear  to  his  satisfaction  that  it  shall  be  for  the 
benefit  of  the  estate ;  if  he  decide  against  the  granting  the  pref- 
erence, then,  the  landlord  will  stand  in  precisely  the  same  con- 
dition with  any  other  creditor.  The  Surrogate  should  be  satis- 
fied by  affidavits  setting  forth  facts  in  detail  showing  how  the 
benefit  to  the  estate  will  result.  The  mere  opinion  of  the 
executor  or  of  his  attorney  will  not  be  sufficient.  See  Harris 
V.  Meyer,  3  Eedf.  450,  455 ;  Cooper  v.  Felter,  6  Lansing,  485, 
488.  In  the  latter  case  it  was  suggested  that  the  fact  that  a 
valuable  lease  might  be  forfeited,  was  such  as  would  tend  to 
show  that  the  payment  might  be  beneficial;  but  where  no 
proof  at  aU  was  oifered  and  no  facts  stated  in  the  petition 
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tending  to  prove  that  the  estate  would  be  benefited,  the  ap- 
plication should  be  denied.  The  petition  in  this  case  merely 
contained  an  allegation  that  the  debt  "  was  entitled  to  a  pref- 
erence in  payment  under  the  statute,  it  being  for  the  interest 
and  benefit  of  said  estate  that  the  same  be  paid;"  this  was 
held  insufficient. 

It  must  of  course  appear  to  the  satisfaction  of  the  Surrogate 
that  the  rent  for  which  a  preference  is  claimed  over  debts  of 
the  fourth  class  is  of  the  character  contemplated  by  the  stat- 
ute. For  example  where  the  rent  claimed  to  be  due  was  pew 
rent  payable  to  a  church,  it  was  held  that  they  had  no  right  to 
a  preference  unless  it  was  on  a  lease  of  the  pew  for  a  terra  of 
years  in  which  case  the  lease  would  go  to  the  executor  or  ad- 
ministrator as  a  part  of  the  personal  estate.  See  Johnson  v. 
Corleit,  11  Paige,  265,  276. 

§  10.  Sale  of  personal  property  to  pay  debts. — The  Code 
provides  that  an  executor  after  ascertaining  the  debts  may  sell 
personal  property,  if  he  has  not  sufficient  moneys  in  hand  to 
pay  the  debts  against  the  deceased  person  and  the  legacies  be- 
queathed by  him.     This  is  by  section  2717,  which  is  as  follows  : 

If  an  executor  or  administi'ator  discover  that  the  debts 
against  any  deceased  person  and  the  legacies  bequeathed  by 
him  cannot  be  paid  and  satisfied  without  a  sale  of  the  per- 
sonal property  of  the  deceased,  the  same,  so  far  as  may  be 
necessary  for  the  payment  of  such  debts  and  legacies,  must 
be  sold.  The  sale  may  be  public  or  private,  and  except  in 
the  city  of  New  York,  may  be  on  credit  not  exceeding  one 
year,  with  approved  security.  The  executor  or  administrator 
is  not  responsible  for  any  loss  happening  on  the  sale  when 
made  in  good  faith  and  with  ordinary  prudence.  Articles 
not  necessarj'  for  the  support  and  subsistence  of  the  family 
of  the  deceased,  or  not  specifically  bequeathed,  must  be  first 
sold ;  and  articles  so  bequeathed  must  not  be  sold  until  the 
residue  of  the  personal  estate  has  been  applied  to  the  payment 
of  debts.    §  3717,  Code  Civil  Proc. 

It  has  been  held  that  administrators  have  always  had  the  right 
to  sell  personal  property  of  their  intestate.  This  was  formerly 
by  section  25,  2  E.  S.  87,  in  lieu  of  which  this  section  of  the 
Code  now  stands.  Sherman  v.  ^Yillett,  42  N.  Y.  146,  150.  It 
was  held,  in  the  case  cited,  that  they  had  such  right  to  sell  both 
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for  the  payment  of  debts  and  legacies  and  for  the  purpose 
of  distribution.  It  was  further  held,  that  where  they  sell  for 
the  purpose  of  paying  debts  or  legacies,  they  are  not  required 
to  get  an  order  of  the  Surrogate  authoriziag  the  same,  and  when 
they  sell,  it  will  be  presumed,  in  the  absence  of  any  proof  to  the 
contrary,  that  they  acted  legally  and  that  the  exigencies  ex- 
isted authorizing  the  same.  See  also  Matter  of  Bobbins,  7  Misc. 
264,  266. 

In  a  recent  case  {Matter  of  Woodbury,  13  Misc.  474),  Surro- 
gate Kennedy  held  that  an  executor  has  no  right  to  sell  upon 
credit  under  section  2717  except  the  sale  be  for  the  payment 
of  debts  and  legacies  of  the  deceased.  Therefore,  if  an  execu- 
tor or  administrator  undertakes  to  sell  upon  credit,  the  necessity 
for  the  sale  must  be  one  capable  of  proof  to  the  satisfaction  of 
the  Surrogate,  otherwise  the  executor  may  be  held  responsible 
for  loss  happening  on  the  same. 

The  provision  in  section  2717,  that  the  executor  or  adminis- 
trator is  not  responsible  for  any  loss  happening  on  the  sale  when 
made  in  good  faith  and  with  ordinary  prudence  contemplates 
of  course  a  sale  made  within  the  intent  of  section  2717.  This 
would  probably  be  held  to  indicate  that  the  occasion  for  such 
a  sale  will  not  necessarily  arise  until  the  time  for  the  payment 
of  debts  and  of  legacies  arrives.  It  is  clear  that  a  sale  by  an 
executor  upon  credit  immediately  after  the  decedent's  death, 
except,  of  course,  of  perishable  property,  would  not  be  upheld, 
unless  in  the  first  place  there  were  legacies  requiring  immediate 
payment  and  in  the  second  place  unless  he  discovered  that  such 
legacies  could  not  be  paid  and  satisfied  without  such  sale.  More- 
over the  sale  must  be  limited  to  sufficient  personal  property  to 
meet  the  debts  or  legacies  which  have  to  be  paid. 

As  to  sales  upon  credit,  which  are  permissible  outside  of  the 
city  of  New  York,  the  Code  requires  "  approved  security." 

In  Matter  of  Woodbury,  supra,  the  court  discussed  at 
length  the  question  of  what  will  constitute  such  approved  se- 
curity (see  13  Misc.  477,  478),  the  gist  of  which  is  contained 
in  the  headnote  of  the  case  as  follows:  "The  'approved  se- 
curity '  which  an  executor  is  required  by  section  2717  of  the 
Code  to  take  upon  a  sale  on  credit  consists  only  of  national  and 
state  bonds  and  mortgages  on  real  estate,  and  does  not  include 
notes,  stocks  or  bonds,  and  must  be  approved  by  the  Surrogate 
before  it  is  accepted." 
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This  limitation  is  based  upon  the  distinction  between  security 
in  commercial  dealings  and  security  in  legal  proceedings.  In 
the  latter  the  law  requires  security  of  a  character  over  which 
the  courts  have  control,  that  is  to  say,  a  security  which  makes  the 
debt  assured  and  its  payment  certain,  and  guarantees  against 
loss  from  insolvency  or  otherwise.  It  is  manifest  that  notes, 
bonds,  stocks,  and  other  forms  of  contract,  which  are  accepted 
in  commercial  dealings  do  not  come  up  to  this  standard  and 
should  be  excluded  from  the  "  approved  security  "  which  is  re- 
quired by  this  section. 

Attention  should  be  called  to  the  wording  of  section  2717,  to 
wit :  "  The  sale  ....  except  in  the  City  of  New  York  may  be 
on  credit." 

The  section  when  thus  enacted  contemplated  the  city  of  New 
York  as  coterminous  with  the  county  of  New  York.  The  re- 
cent enlargement  of  the  city  of  New  York  cannot  be  said  to 
have  contemplated  any  conflict  of  jurisdiction  between  the  Sur- 
rogates of  the  county  of  New  York  with  the  Surrogates  of  any 
other  county  wholly  or  partially  within  the  enlarged  city. 

As  to  sales  by  executors  or  administrators  subject  to  the  ju- 
risdiction of  Surrogates  in  Eiohmond,  Kings,  or  Queens  coun- 
ties, it  is  manifest  that  this  restriction  was  not  originally  intended 
by  the  legislature  to  apply  to  them;  and  it  is  probable  that' 
the  section  will  be  amended  by  changing  the  word  "  city  "  to 
"  county,"  which  would  remove  all  doubt  in  the  premises. 

No  forms  need  be  suggested,  as  the  proceedings  are  voluntary 
on  the  part  of  the  representative  and  out  of  court.  The  prop- 
erty may  be  sold  at  public  or  private  sale.  The  executor  or 
administrator  will  be  held  liable  by  the  Surrogate  to  the  per- 
sons interested  for  good  faith  and  diligence  in  regard  to  such 
sale ;  so  that  if  they  sell  the  assets  at  an  inadequate  price  they 
may  be  held  chargeable  for  the  reasonable  value  of  the  same. 
Matter  of  Saltus,  3  Keyes,  500.  And  they  are  of  course  an- 
swerable for  whatever  amount  is  received  upon  the  sale,  although 
it  may  have  been  largely  in  excess  of  the  market  value  of  the 
property  ;  they  must  account  for  all  the  proceeds.  Hasbroucl; 
V.  Hasiyrouck,  27  N.  Y.  182;  King  v.  King,  3  Johnson,  552. 
And  so  a  sale  by  an  executor  or  administrator  may  not  be  exer- 
cised in  his  own  favor  either  directly  or  indirectly,  and  should  he 
sell  to  himself  below  the  inventoried  price  personal  property  of 
the  estate,  he  will  be  charged  with  the  full  reasonable  value 
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of  the  property,  unless  he  sustains  in  full  measure  the  burden 
of  showing  that  the  sale  was  lonafide  and  the  consideration 
adequate.  Schenok  v.  Dart,  22  N.  Y.  420 ;  Ormtt  v.  Orms,  3 
Paige,  464. 

§  11.  Payment  of  decedent's  debts  out  of  personal  estate. 
— Section  2717  of  the  Code  recognizes  the  rule  that  the  personal 
property  of  a  decedent  constitutes  a  i^rimary  fund  for  the  pay- 
ment of  his  debts  and  legacies  (see  Jouffret  v.  Lopjpin,  20  App. 
Div.  455,  457),  for  it  was  a  rule  of  the  common  law  that  land 
descended  or  devised  was  not  liable  to  simple  contract  debts  of 
the  ancestor  or  testator.  See  Bice  v.  Harbeson,  63  N.  Y.  493, 
498.  This  rule,  however,  was  not  of  universal  application,  and 
is  now  modified  by  the  provisions  of  the  Code  to  be  later  on  dis- 
cussed providing  for  the  sale  of  a  decedent's  real  estate  for  the 
payment  of  his  debts.  But  section  2717  practically  contem- 
plates that  the  personal  property  of  a  decedent  shall  be  avail- 
able for  the  payment  of  debts  and  legacies  even  though  it  be 
necessary  to  sell  the  same  for  the  purpose  of  realizing  funds 
with  which  the  executor  or  administrator  may  pay  and  satisfy 
such  debts  and  legacies.  The  section  expressly  provides,  that 
articles  bequeathed  specifically  must  not  be  sold  for  the  purpose 
contemplated  by  the  section  until  the  residue  of  the  personal 
'  estate  has  been  applied  to  the  payment  of  debts.  One  of  the 
exceptions  to  the  general  rule  of  the  common  law  above  noted 
was,  that  it  should  not  be  applied  if  thereby  the  payment  of 
any  legacies  should  be  prevented.    See  Rice  v.  Harbeson,  supra. 

The  exception  in  section  2717  is  not  only  reasonable  but  ex- 
plicit and  must  be  observed  by  the  executor  or  administrator. 
See  Toch  v.  Took,  81  Hun,  410. 

The  whole  estate  personal  and  real  is  subject  to  the  debts  of 
the  decedent ;  and  all  the  provisions  of  the  Code  in  this  regard 
are  consistently  designed  to  protect  creditors  as  against  lega- 
tees, devisees,  next  of  kin,  or  heirs.  See  Young  v.  Young,  2 
Misc.  381. 

Chancellor  Kent  observed,  "it  is  too  well  settled  to  be  ques- 
tioned that  the  personal  estate  is  to  be  first  applied  to  the  pay- 
ment of  debts  and  legacies  and  that  a  mere  charge  on  the  land 
will  not  exonerate  the  personal  estate  nor  anything  short  of 
express  words  or  a  plain  intent  in  the  will  of  the  testator." 
Livingstone  v.  NewTcirk,  3  Johns.  Ch.  312,  319.  And  he  stated 
the  further  rule,  that  on  failure  of  the  personal  estate  land  de- 
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seen  ding  should  be  applied  to  the  discharge  of  debts  before  land 
devised,  and  that  if  it  became  necessary  to  resort  to  lands  de- 
vised they  should  be  applied  only  so  far  as  it  was  requisite  to 
make  up  the  deficiency.  This  order  of  application  of  assets 
has  not  been  changed  and  will  not  be  changed  by  the  courts 
except  in  giving  effect  to  an  express  declaration  or  plain  mani- 
festation of  interest  on  the  part  of  a  testator.  See  Rogers  v. 
Rogers,  3  Wend.  503,  518. 

Chancellor  Kent  held  in  an  early  case  {Cumberland  v.  Cod- 
rington,  3  Johns.  Ch.  229,  252)  that  where  a  decedent  had  taken 
a  conveyance  of  land  subject  to  a  mortgage  covenanting  to  in- 
demnify his  creditor  and  save  him,  his  heirs,  executor,  etc., 
harmless  from  all  suit  and  demands  by  reason  of  the  bond  and 
mortgage,  he  did  not  thereby  make  the  mortgage  debt  his  own 
so  far  as  to  render  his  personal  estate  chargeable  as  the  primary 
fund  to  be  applied  to  its  payment  in  exoneration  of  the  land. 
As  between  the  representative  of  the  real  and  personal  estate 
he  held  the  land  to  be  the  primary  fund  and  that  the  personal 
estate  should  be  resorted  to  only  as  auxiliary.  See  discussion 
of  English  cases,  page  252,  etsec[.  "Where  the  proceeds  of  lands 
without  the  State,  devised  to  specific  persons,  are  brought  into 
the  State,  they  are  not  thereby  subjected  to  the  demands  of  cred- 
itors, even  though  the  New  York  assets  are  insufficient  and  the 
creditors'  claim  allowed,  unless  by  the  laws  of  the  State  where 
the  lands  were  situated  the  decedent's  debts  are  made  a  charge 
on  the  lands.     Deyo  v.  Morss,ZO  App.  Div.  56,  and  cases  cited. 

§  12.  Same  subject. — The  claims  of  creditors  of  a  deceased 
person  are  preferred  to  those  of  his  legatees  or  devisees,  for  the 
only  interest  in  his  property  that  the  testator  can  transmit  to 
the  latter  is  what  remains  after  the  payment  of  his  just  debts. 
Piatt  V.  Piatt,  105  N.  Y.  488 ;  Rosseau  v.  Bleau,  131 IST.  Y.  182. 
The  right  of  a  creditor  to  resort  to  any  but  the  personal  estate 
of  the  deceased  debtor  did  not  exist  at  the  common  law.  Me- 
Laury  v.  Hart,  121  IST.  Y.  636.  And  at  common  law  the  heirs 
and  devisees  took  the  real  estate  of  a  decedent  free  from  his  gen- 
eral debts.  Kingsland  v.  Murray,  133  N.  Y.  1 70, 174.  And  the 
real  property  can  now  be  taken  for  the  payment  of  debts  only 
by  virtue  of  the  statute,  the  provisions  of  which  must  be 
strictly  pursued.  And,  as  will  be  more  fully  set  forth  in  chap- 
ter 7,  i-nfra  (see  p.  1220,  post,  et  seq.),  it  is  a  prerequisite  to  the 
proceedings  under  section  2759,  et  seq.,  that  it  be  established  to 
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the  satisfaction  of  the  Surrogate  among  other  things :  "  That 
all  the  personal  property  of  the  decedent,  which  could  have 
been  applied  to  the  payment  of  the  decedent's  debts  and  fu- 
neral expenses,  has  leen  so  applied;  or,  that  the  executors  or 
administrators  have  proceeded  with  reasonable  diligence  in  con- 
verting the  personal  property  into  money  and  applying  it  to 
the  payment  of  those  debts  and  funeral  expenses;  and  that  it 
is  insufficient  for  the  same."  And  the  rule  in  this  connection 
has  been  carefully  stated  by  Judge  Earl,  Kingsland  v.  Mur- 
ray, 133  K  Y.  170,  174 : 

"  If  the  decedent  at  the  time  of  his  death  left  sufficient  per- 
sonal property  which  could  have  been  applied  to  the  payment 
of  his  debts  and  funeral  expenses,  in  the  exercise  of  reasonable 
diligence  on  the  part  of  his  executor  or  administrators,  then 
resort  cannot  be  had  to  the  statutes  for  the  sale  of  his  real  estate 
for  the  payment  of  his  debts.  In  that  event  the  personal  prop- 
erty is  the  fund  for  the  payment  of  his  debts,  and  the  creditors 
must  resort  to  that  through  the  executors  or  administrators. 
If  they  waste  or  squander  the  personal  property  so  that  it  be- 
comes insufficient  for  the  payment  of  the  debts,  the  only  resort 
of  the  creditors  is  to  them  to  enforce  their  personal  responsibil- 
ity, and  they  cannot  in  that  case  cause  the  real  estate  to  be  sold 
under  the  statutes  referred  to.  But  if  the  personal  property 
left  by  the  decedent  at  the  time  of  his  death  was  insufficient  to 
pay  his  debts,  or  if  the  executors  or  administrators  proceed  with 
reasonable  diligence  in  applying  it  to  the  payment  of  his  debts, 
and  it  proves  insufficient  for  that  purpose,  then,  and  then  only, 
a  case  is  made  for  the  sale  of  the  real  estate.  So  in  the  lan- 
guage of  this  section,  before  the  Surrogate  can  make  a  decree 
for  the  sale  of  the  real  estate  the  petitioner  must  establish  that 
all  the  personal  property  of  the  decedent  which  could  have 
been  applied  to  the  payment  of  the  decedent's  debts  and  fu- 
neral expenses  has  been  so  applied.  If  he  establishes  that,  then 
he  need  go  no  further,  and  the  Surrogate  is  authorized  to  make 
the  decree.  If  he  cannot  establish  that,  but  establishes  the 
other  alternative,  that  the  executors  or  administrators  have 
proceeded  with  reasonable  diligence  in  converting  the  personal 
property  into  money  and  applying  it  to  the  payment  of  the 
debts  and  funeral  expenses,  and  that  it  is  insufficient  for  the 
payment  of  the  same,  then,  if  it  has  not  all  been  so  applied,  at 
the  time  of  the  petition  the  Surrogate  is  authorized  to  make 
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the  decree."  See  also  Hogan  v.  Kavanaugh,  138  N".  Y.  417, 
422;  G'Flynn  v.  Powers,  136  N.  Y.  412;  In  re  Powers,  124 
N.  Y.  361 ;  Long  v.  Long,  142  IST.  Y.  545,  552.  See  also  Mat- 
ter of  City  of  Rochester,  110  N.  Y.  159,  and  cases  discussed  by 
Gray,  J. 

The  principle  which  has  the  greatest  influence  on  the  deter- 
mination of  this  question,  which  has  been  uniformly  supported 
by  all  the  cases,  is  that  it  is  not  enough  for  the  testator  to  have 
charged  bis  real  estate  with  or  in  any  manner  devoted  it  to  the 
payment  of  his  debts  and  legacies.  The  rule  of  construction 
is  such  as  aims  at  finding  not  that  the  real  estate  is  charged, 
but  that  the  personal  estate  is  discharged.  In  other  words,  it 
is  not  by  an  intention  to  charge  the  real,  but  by  a  plain  inten- 
tion to  discharge  the  personal  estate  that  the  question  is  to  be 
decided.  Matter  of  Neely,  24  Misc.  255,  257,  citing  Williams 
on  Executors  (6  Am.  ed.),  p.  1810;  Dodge  v.  Manning,  1 
]Sr.  Y.  298 ;  Kelsey  v.  M^estern,  2  id.  500.  In  a  recent  case. 
Little  Falls  Nat.  Bk.  v.  King,  53  App.  Div.  541,  the  court 
says : 

"  The  law  is  distinct  in  providing  that  in  the  transmission  of 
the  property  of  a  deceased  debtor  to  his  heirs-at-law  or  devisees 
it  is  charged  with  the  payment  of  his  debts.  (Hogan  v.  Kava- 
naugh, 138  ]Sr.  Y.  417,  422.)  The  rights  of  creditors  of  a  de- 
cedent attach  to  his  real  estate  as  a  statutory  lien  immediately 
upon  his  death.  {Rosseau  v.  Bleau,  131 JST.  Y.  177, 182 ;  Piatt 
V.  Piatt,  105  id.  488.)  The  order  of  payment  is  prescribed  by 
statute,  and  the  provision  is  express  that  "  preference  shall  not 
be  given  in  the  payment  of  a  debt  over  other  debts  of  the  same 
class,"  except  judgments  docketed  against  the  decedent.  (Code 
Civ.  Proc.  §  2719.)  If  the  decedent  dies  intestate  the  title  of 
the  heir-at-law  is  subordinated  to  the  lien  of  the  creditors, 
which  remains  a  burden  for  the  period  of  three  years  after 
the  issuing  of  the  letters  of  administration.  (Code  Civ.  Proc. 
§  2750.)"  AflE'd  sub  mm.  Matter  of  Richmond,  168  N.  Y. 
385,  388. 

§  13.  Debts  contracted  by  the  executor  or  administrator. 
— Where  a  creditor  presents  a  claim  to  be  paid  out  of  the  es- 
tate of  a  decedent  and  it  appears  that  the  liability  to  pay  the 
claim  was  one  not  complete  at  the  time  of  the  decedent's  death, 
but  one  which  has  been  assumed  by  the  executor  or  adminis- 
trator in  his  representative  capacity,  it  will  be  important  to 
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determine  whether  or  not  the  liability  must  be  discharged  by 
the  executor  de  honis  propriis  or  de  bonis  testatoris. 

Thus  in  an  early  case  {Chouteau  v.  Suydam,  21  N.  Y.  179), 
executors  were  sued  upon  a  contract  in  writing,  signed  by  them 
as  such,  in  a  matter  concerning  the  estate  and  were  held  liable 
in  their  representative  capacity  as  for  money  paid  for  the  use 
of  the  estate.  The  question  principally  considered  was  as  to 
the  form  of  the  execution  of  the  contract,  and  whether  the  con- 
tract was  the  contract  of  the  executors  as  such,  or  whether  it 
was  in  form  the  personal  contract  of  the  defendants.  The 
series  of  cases  in  this  State  decided  before  and  since  that  case, 
are  uniformly  to  the  effect  that  a  contract  made  by  an  execu- 
tor upon  a  new  consideration  or  for  services  to  he  rendered, 
although  fcJr  the  benefit  of  the  estate  will  not  bind  the  estate. 
PwrTcer  v.  Day,  155  IST.  Y.  383,  387.  See  Austins.  Munroe, 
47  N.  Y.  360.  See  also  Wetmore  v.  Porter,  92  JST.  Y.  76,  83 ; 
Seaman  v.  Whitehead,  78  K  Y.  306,  309.  And  this  rule  has 
not  been  changed  by  the  Code.  Parher  v.  Day,  supra,  citing 
Thompson  v.  Whitemarsh,  100  N.  Y.  35  ;  Buokland  v.  Gallup, 
105  N.  Y.  453. 

If  the  subject-matter  of  the  contract  be,  in  fact,  a  contract- 
liability  of  the  testator,  incurred  during  his.  life  (as  was  the 
case  in  Pugsley  v.  Aiken,  1  Kern.  494,  where  the  action  was 
upon  the  contract  and  leases  of  the  testator,  to  which  the  de- 
fendant, as  executor,  had  succeeded),  then  the  liability  of  the 
estate,  as  laid  down  in  Chouteau  v.  Suydam,  is  a  clear  one. 

Judge  Allen  observed  in  Austin  v.  Monroe,  supra  (at  p.  366) : 
"  The  rule  must  be  regarded  as  well  settled,  that  the  contracts 
of  executors,  although  made  in  the  interest  and  for  the  benefit 
of  the  estate  they  represent,  if  made  upon  a  new  and  independ- 
ent consideration,  as  for  services  rendered,  goods  or  property 
sold  and  delivered,  or  other  consideration  moving  between  the 
promisee  and  the  executors  as  promisors,  are  the  personal  con- 
tracts of  the  executors,  and  do  not  bind  the  estate,  notwith- 
standing the  services  rendered,  or  goods  or  property  furnished, 
or  other  consideration  moving  from  the  promisee,  are  such  that 
executors  could  properly  have  paid  for  the  same  from  the  as- 
sets, and  been  allowed  for  the  expenditure  in  the  settlement  of 
their  accounts.  The  principle  is,  that  an  executor  may  disburse 
and  use  the  funds  of  the  estate  for  purposes  authorized  by  law, 
but  may  not  bind  the  estate  by  an  executory  contract,  and  thus 
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create  a  liability  not  founded  upon  a  contract  or  obligation  of 
the  testator.  Barry  v.  Lambert,  98  N.  Y.  309  ;  Ferrin  v.  My- 
rick,  41  ISr.  Y.  315 ;  Reynolds  v.  Reynolds,  3  Wend.  244 ;  Do- 
mott  V.  Field,  7  Cow.  58  ;  Myer  v.  Cole,  12  Johns.  349.  The 
rule  is  too  well  established  in  this  State  to  be  questioned  or 
disregarded ;  and  departure  from  it  would  be  mischievous. 
Consequently  where  the  executors  are  sued  as  executors  upon  a 
contract  of  the  nature  just  described,  and  it  is  clear  that  they 
are  not  sued  individually  and  the  words  are  mere  words  de- 
soriplio  personcB  (in  which  case  a  judgment  could  be  author- 
ized against  them  individually,  see  Merritt  v.  Seaman,  2  Seld. 
168),  a  demurrer  will  lie  to  the  complaint.  Austin  v.  Munro, 
supra. 

Neither  the  executor  nor  administrator  whether  acting 
separately  or  jointly,  have  authority  to  create  an  original 
liability  on  the  part  of  the  estate  or  enter  into  an  executory 
contract  binding  upon  or  enforceable  against  it.  Bct/rry  v. 
Lambert,  98  N.  Y.  300,  309,  citing  McLaren  v.  McMartin,  36 
N.  Y.  88,  and  other  cases ;  Schmittler  v.  Simon,  101  N.  Y.  554, 
557.  They  take  the  personal  property  as  owners  and  have  no 
principal  behind  them  for  whom  they  can  contract.  The  title 
vests  in  them  for  the  purposes  of  administration,  and  they  must 
account  as  owners  to  the  persons  ultimately  entitled  to  dis- 
tribution. In  actions  upon  contracts  made  by  them,  however 
they  may  describe  themselves  therein,  they  are  personally 
liable,  and  in  actions  thereon,  the  judgment  must  be  de  bonis 
pi'opriis.  Not  so,  however,  upon  contracts  made  by  their 
testator  or  intestate  ;  in  such  case  the  judgment  is  always  de 
bonis  testatoris.  See  Schmittler  v.  Simon,  supra  /  Gillet  v. 
Hutchinson's  Adm.,  24  Wend.  184.  And  so  it  must  be  borne 
clearly  in  mind  that  a  Surrogate  has  no  power  to  direct  pay- 
ment of  claims  arising  out  of  contracts  made  by  the  executor 
or  administrator  as  distinguished  from  claims  against  the  de- 
ceased.    Buckley  v.  Staats,  4  Eedf.  524. 

§  14.  Leave  to  issue  execution  to  a  judgment  creditor. — 
One  who  has  a  judgment  for  a  sum  of  money  against  an  ex- 
ecutor or  administrator  in  his  representative  capacity  must 
obtain  leave  from  the  Surrogate  from  whose  court  the  repre- 
sentative's letters  were  issued  before  he  can  issue  execution 
under  his  judgment.  §  1825,  Code  Civ.  Proc.  The  applica- 
tion to  the  Surrogate  should  result  in  an  order  specifying  the 


1070  SUEEOGATBS'   COURTS. 

sum  to  be  collected  and  the  execution  must  be  endorsed  with 
a  direction  to  collect  that  sum.  It  has  already  been  noted 
under  section  2552  that  a  decree  or  order  directing  payment 
by  the  personal  representative  to  a  creditor  of  or  a  person  in- 
terested in  the  estate  or  fund  or  an  order  permitting  a  judg- 
ment creditor  to  issue  an  execution  against  an  executor  or  ad- 
ministrator is,  except  upon  appeal  therefrom,  condusive  evi- 
denee  that  there  are  sufficient  assets  in  his  hands  to  satisfy  the 
sum,  which  he  is  directed  to  pay,  or  for  which  the  order  per- 
mits the  execution  to  issue.  It  is  imperative,  therefore,  in 
view  of  the  effect  to  be  given  to  such  an  order  that  the  Sur- 
rogate does  not  grant  the  same  unless  he  is  satisfied  that  the 
representative  has  assets  applicable  to  the  payment  of  the 
claim.  Executions  authorized  by  section  1825  are  such  only 
as  can  be  issued  against  personal  assets  in  the  possession  or 
under  the  control  of  the  representative.  Matter  of  Hathaioay, 
24  N.  Y.  Supp.  468,  472.  Therefore  when  a  judgment  creditor 
applies  to  the  Surrogate  for  leave  to  issue  execution,  he  should 
allege  the  possession  of  assets  applicable  to  the  judgment. 
Hauselt  v.  Oano,  1  Dem.  36  ;  Matter  of  Clark,  2  Abb.  IST.  C.  208. 
Section  1824  provides  that  an  executor  or  administrator  is 
not  to  plead  want  of  assets  in  the  action  and  that  a  judgment 
against  an  executor  or  administrator  in  his  representative 
capacity  is  not  evidence  of  assets  in  his  hands.  If  the  Surro- 
gate, therefore,  is  applied  to  for  an  order  directing  execution 
to  issue,  the  practice  must  follow  section  1826,  which  is  as 
follows  : 

At  least  six  days'  notice  of  the  application  for  an  order 
specified  in  the  last  section,  must  be  personally  served  upon 
the  executor  or  administrator,  unless  it  appears  that  service 
cannot  be  so  made  with  due  diligence ;  in  which  case,  notice 
must  be  given  to  such  persons,  and  in  such  manner,  as  the 
surrogate  directs,  by  an  order  to  show  cause  why  the  appli- 
cation should  not  be  granted.  "Where  it  appears  that  the 
assets,  after  payment  of  all  sums  chargeable  against  them 
for  expenses,  and  for  claims  entitled  to  priority  as  against 
the  plaintiff,  are  not,  or  will  not  be,  suflScient  to  pay  aU  the 
debts,  legacies,  or  other  claims  of  the  class  to  which  the 
plaintiff's  claim  belongs,  the  sum,  directed  to  be  collected 
by  the  execution,  shall  not  exceed  the  plaintiff's  just  propor- 
tion of  the  assets.     In  that  case,  one  or  more  orders  may  be 
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afterwards  made  in  like  manner,  and  one  or  more  executions 
may  be  afterwards  issued,  whenever  it  appears  that  the  sum, 
directed  to  be  collected  by  the  first  execution,  is  less  than  the 
plaintiff's  just  proportion.     §  1836,  Code  Civil  Proc. 

It  would  seem  to  be  incumbent  upon  the  petitioner  to  show- 
either  that  the  representative  has  funds  of  the  estate  on  hand 
applicable  to  the  payment  of  the  judgment  which  he  refuses 
to  so  apply,  or  that  funds  of  the  estate  have  been  misapplied 
which  ought  to  have  been  devoted  to  the  payment  of  the 
judgment.  Matter  of  Gall,  40  App.  Div.  114,  116 ;  Matter  of 
Cong.  Unit.  Society,  34  App.  Div.  387.  If  the  Surrogate  so 
desires  in  order  to  ascertain  whether  there  are  assets  applicable, 
he  may  direct  the  representative  to  account.  Matter  of  Cong. 
Unit.  Society,  supra ;  Melcher  v.  Fisk,  4  Eedf .  22  ;  Peters  v. 
Ca/rr,  2  Dem.  22. 

§  15.  Same  subject — For  the  purposes  of  the  inquiry  by 
the  Surrogate  a  judgment  is  deemed  a  conclusively  liquidated 
claim.  The  Surrogate  cannot  adjudicate  upon  the  validity 
thereof.  Glacius  v.  Fogel,  88  N.  Y.  434.  So  he  cannot  re- 
ceive evidence  on  the  part  of  the  executor  that  the  creditor 
obtained  such  judgment  by  fraud.  Freeman  v.  Nelson,  4  Eedf. 
374.  In  the  case  of  Glacius  v.  Fogel,  supra,  the  executor  was 
without  funds  to  pay  the  judgment  creditor  because  he  had 
paid  the  legacies  before  he  knew  the  extent  of  the  claims 
against  the  estate.  This  fact  having  developed,  it  was  held 
that  he  had  paid  the  legacies  at  his  peril  and  that  he  must  be 
charged  with  the  sum  so  paid  and  pay  the  creditor  his  pro 
/•ato  share  upon  his  debt,  for  it  is  manifest  from  section  1826 
that  no  preference  is  given  the  judgment  creditor  applying  for 
leave  to  issue  execution.  Schmitz  v.  Langhaar,  88  N.  Y.  503. 
It  has  been  held  that  this  leave  to  issue  execution  once  ob- 
tained marks  the  extent  of  the  creditor's  rights.  There  is  no 
provision  of  the  Code  for  supplementary  proceedings  or  for 
proceeding  in  the  way  of  sequestering  or  appropriating  the 
property  of  the  estate  to  the  payment  of  the  judgment,  nor 
for  obtaining  an  order  for  the  examination  of  a  third  party. 
Collins  V.  Beebe,  54  Hun,  818. 

The  Court  of  Appeals  has  held,  Mount  v.  Mitchell,  31 N.  Y. 
356,  that  no  appeal  will  lie  from  an  order  granting  leave  to  issue 
execution  until  the  representative  gives  security  for  the  amount 
for  which  execution   issues  under  the  Surrogate's  permission. 


CHAPTEK  IV. 

PEOOEEDINGS  TO  COMPEL  PAYMENT  OF  DEBTS. 

§  1.  How  payment  of  debts  may  be  compelled. — The  Code 
provides  a  means  by  which  the  Surrogate  at  the  instance  of  a 
creditor  may  compel  the  payment  of  a  just  debt  by  an  executor 
or  administrator.  The  remedy  being  a  statutory  one,  must  be 
pursued  in  compliance  with  the  statutory  requirements.  Mat- 
ter of  Lyon,  1  Misc.  447. 

The  provision  is  as  follows : 

In  either  of  the  following  cases  a  petition  may  be  presented 
to  tlie  suirogate's  couit,  praying  for  a  decree,  directing  an  ex- 
ecutor or  administrator  to  pay  the  petitioner's  claim,  and  that 
he  be  cited  to  show  cause  why  such  a  decree  should  not  be 
made : 

1 .  By  a  creditor,  for  the  payment  of  a  debt,  or  of  its  just 
proportional  part,  at  any  time  after  six  months  have  exphed 
since  letters  were  granted.  §  3733,  Code  Civil  Proc. 
in  part. 

Subd.  2  relates  to  compulsory  payment  of  legacies. 

The  word  "  creditor  "  in  the  section  above  quoted,  includes 
the  assignee  of  a  claim  equally  with  the  original  creditor.  Mat- 
ter of  Moderno,  63  Hun,  261.  In  this  claim  the  application  was 
made  by  the  widow  of  the  decedent  claiming  to  be  a  creditor  of 
his  estate,  for  a  decree  directing  the  temporary  administrator 
to  pay  certain  claims  set  forth  in  her  petition  which  were  made 
up  partly  of  expenditures  made  by  her  for  services  rendered  by 
third  parties  to  the  decedent  in  his  lifetime,  such  as  hotel  charges, 
nursing,  etc.,  which  were  paid  by  her  and  of  which  she  became 
the  assignee,  and  the  balance  relating  to  receiving-vault  and 
funeral  expenses  expended  by  her,  also  disbursements  made 
upon  the  probate  proceedings.  The  General  Term  of  the  First 
Department  held  that  she  was  a  creditor  w^ithin  the  meaning  of 
the  Code  and  could  maintain  a  proceeding  under  this  section. 
And  it_  has  also  been  held  that  an  original  creditor,  or  an  as- 
(1072) 
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signee  of  an  original  creditor,  had  a  right  to  invoke  this  remedy 
where  the  public  administrator  after  accounting  for  his  admin- 
istration of  the  decedent's  estate,  paid  in  to  the  city  treasury 
the  balance  of  moneys  in  his  hands  belonging  to  such  estate,  by 
virtue  of  that  provision  of  the  Consolidation  Act  (section  244) 
which  gave  any  person  entitled  to  receive  such  moneys  as  cred- 
itor, etc.,  the  same  remedies  against  the  corporation  for  the 
same  as  they  would  have  against  any  executor.  Matter  of  Con- 
way, 5  Dem.  290.  But  a  Surrogate's  Court  has  no  jurisdiction 
of  an  independent  proceeding  by  an  executor,  to  compel  pay- 
ment of  his  claim  against  the  estate,  as  the  remedy  of  such 
executor  is  provided  by  a  different  section  of  the  Code  (sec- 
tion 2731)  which  permits  the  executor  to  prove  his  claim  on 
the  judicial  settlement  of  his  account.  Meyer  v.  Weil,  1  Dem. 
71.  This  section  does  not  contemplate  as  creditors  persons  to 
whom  the  deceased  was  not  indebted  during  his  lifetime.  So 
where  a  person  recovered  a  judgment  for  costs  in  an  action 
brought  against  him  by  executors,  it  was  held  that  this  remedy 
was  not  open  to  him  to  enforce  the  payment  of  his  claim.  Hall 
V.  Dusenhury,  38  Hun,  125.  And  so  if  the  claim  is  for  funeral 
expenses  the  claimant  is  held  unentitled  to  pursue  this  remedy. 
Matter  of  Flmt,  15  Misc.  598.  The  proceeding  to  compel  tbeir 
payment  is  now  regulated  by  section  2729,  subd.  3,  quoted  and 
discussed  above  at  page  1045.  The  claim  nmst  be  a  liquidated, 
undisputed  claim.  This  is  manifest  from  section  2722,  see  below. 
MatUr  of  Walker,  70  App.  Div.  263,  266. 

§  2.  The  petition. — The  proceeding  is  begun  by  petition, 
duly  verified.  But  when  the  application  was  begun  on  affidavit 
and  notice  of  motion,  the  court  treated  the  affidavit  as  a  peti- 
tion and  disregarded  the  notice  of  motion.  Matter  of  Duns- 
oombe,  10  N.  Y.  Supp.  247. 

What  allegations  should  be  incorporated  in  the  petition  will 
appear  more  fully  from  the  further  language  of  section  2722, 
which  is  as  follows : 

On  the  presentation  of  such  a  petition,  the  surrogate  must 
issue  a  citation  accordingly ;  and  on  the  return  thereof,  he 
must  make  such  a  decree  in  the  premises  as  justice  requires. 
But  in  either  of  the  following  cases  the  decree  must  dismiss 
the  petition  without  prejudice  to  an  action  or  an  accounting, 
in  behalf  of  the  petitioner : 
68 
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1.  Where  the  executor  or  administrator  files  a  written  an- 
swer, duly  verified,  setting  forth  facts  which  show  that  it  is 
doubtful  whether  the  petitioner's  claim  is  valid  and  legal,  and 
denying  its  validity  or  legality,  absolutely,  or  on  information 
and  belief. 

2.  Where  it  is  not  proved,  to  the  satisfaction  of  the  surro- 
gate, that  there  is  money  or  other  personal  property  of  the 
estate,  applicable  to  the  payment  or  satisfaction  of  the  peti- 
tioner's claim,  and  which  may  be  so  applied,  -without  inju- 
riously affecting  the  rights  of  others,  entitled  to  priority  or 
equality  of  payment  or  satisfaction.  §  3733,  Code  Civil 
Proc.  in  part. 

Not  only  then  must  it  be  alleged,  that  the  creditor  has  a 
claim,  and  that  six  months  have  expired  since  letters  were 
granted,  but  the  petition  must  contain  allegations  suflBcient  to 
admit  of  proof  to  the  satisfaction  of  the  Surrogate  under  sub- 
division 2  of  the  second  half  of  the  section  "  that  there  is 
money  or  other  personal  property  of  the  estate  applicable  to 
the  payment  or  satisfaction  of  the  petitioner's  claim,  and  which 
may  be  so  applied,  without  injuriously  affecting  the  rights  of 
others,  entitled  to  priority  or  equality  of  payment  or  satisfac- 
tion." 

The  form  of  petition  used  in  Erie  County  is  here  suggested  : 

Surrogate's  Court, 
Erie  County, 
State  of  New  York. 

In  the  Matter  of  the  Estate) 
of  Deceased. ) 

To  the  Surrogate's  Court  of  the  said  County 
of  Erie : 

The  petition  of  of  the  of  in 

the  County  of  Erie,  and  State  of  New  York,  re- 
spectfully shows : 

That  heretofore  and  on  the  day  of 

189         letters  of  the  of  late  of 

the  of  were  duly  issued  by  this  Court 

to 

Your  petitioner,  upon  information  and  belief, 
alleges  and  says,  that  said  has  not  ren- 
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dered  an  account  of  proceeding  as  such 

to  this  Court. 
That  youi-  petitioner  is  interested  in  the  estate 
of   said  deceased  as  a  (^here  state  character  of 
creditor's  claim,  or  facts  out  of  which  it  arose) . 

Wherefore  your  petitioner  prays  for  a  judicial 
settlement  of  the  account  of  said  executor,  and 
Note.     The  ao-    that  said  be  cited  to  show  cause  why  (Note.) 

counting  is  in  should  not  render  and  settle  h  account,  and  for 
Surrogates'     d  i  s-    a  decree  or  order  directing  said  to  pay  the 

°Y*'°  d  -^d*^  -^  ^^^^  °*  ^°^  petitioner,  and  for  such  other  and 
necLsaTyto^how  further  relief  in  the  premises  as  this  Court  may 
adequate  assets.        <ieem  proper. 

Dated  this  day  of         189 


Petitioner  to  sign  here. 
(Verification.) 

§  3.  Effect  of  answer  by  executor  or  administrator. — The 

Surrogate  is  bound  upon  the  presentation  of  a  petition  under 
this  section  to  issue  a  citation  according  to  its  prayer  (§  2722), 
upon  the  return  of  which  he  will  have  to  inquire  into  the  peti- 
tioner's claim  to  satisfy  himself,  under  subdivision  2,  supra,  as 
to  the  facts  which  authorize  him  to  grant  the  relief  prayed  for, 
unless  the  executor  or  administrator  files  a  written  answer  un- 
der subdivision  1,  "  setting  forth  facts  which  show  that  it  is 
doubtful  whether  the  petitioner's  claim  is  valid  or  legal,  and 
denying  its  validity  or  legality,  absolutely,  or  on  information 
and  belief."  This  answer  should  be  verified  (see  subd.  1). 
But  if  the  creditor  fails  to  object  that  the  answer  is  not  verified 
by  timely  objection,  he  will  be  held  to  have  waived  the  defect. 
Matter  of  Corbett,  90  Hun,  182,  183.  A  judgment  creditor  may 
of  course  resort  to  this  proceeding,  although  customarily  he  will 
resort  to  the  proceedings  provided  by  sections  1380, 1381  of  the 
Code,  and  obtain  leave  to  levy  execution  against  the  estate. 
But  where  the  creditor  is  not  a  judgment  creditor  the  executor 
or  administrator  can  in  a  proper  case  effectually  block  these 
proceedings  and  secure  their  dismissal  by  putting  in  issue  the 
validity  or  legality  of  his  claim.  Matter  of  Lyinan,  11  N.  T. 
Supp.  530.  The  good  faith  of  the  executor  is  secured  by  the 
provision  that  he  must  verify  the  written  answer  and  set  forth 
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facts  which  show  the  invalidity  or  illegality  asserted.  Where 
a  judgment  creditor  presented  a  petition  alleging  the  recovery 
of  certain  judgments  against  the  administratrix's  decedent,  his 
claim  on  which  had  been  duly  presented  to  the  administratrix 
and  not  disputed,  that  there  had  come  into  the  hands  of  the 
administratrix  moneys  sufficient  to  pay  his  judgments ;  that 
there  were  no  claims  against  the  decedent's  estate  entitled  to 
equality  of  payment  with,  or  priority  of  payment  over,  peti- 
tioner's claims ;  and  that  there  was  sufficient  money  in  her 
hands  to  pay  his  claim  without  injuriously  affecting  the  rights 
of  other  persons  entitled,  it  was  held  {Matter  of  Application  of 
Miller,  TO  Hun,  61,  63)  that  a  verified  answer  by  the  adminis- 
tratrix alleging  irregularities  in  the  docketing  of  the  judgments, 
was  not  a  sufficient  answer  upon  which  to  dismiss  the  proceed- 
ings ;  for  conceding  the  judgments  were  irregular,  their  subse- 
quent correction  which  was  shown  made  them  valid  judgments ; 
and  (  White  v.  Bogart,  73  N.  Y.  256)  they  could  not  be  attacked 
collaterally,  and  prima  facie  stated  the  claimant's  claim  against 
the  estate.  McNulty  v.  Hurd,  72  N.  Y.  521.  While  the  in- 
terposition of  a  verified  answer  ousts  the  Surrogate  of  juris- 
diction to  pass  on  the  merits  of  the  petitioner's  claim,  yet  even 
where  the  answer  is  interposed  he  has  the  right,  in  consider- 
ing that  answer,  to  determine  whether  the  claim  has  been  al- 
ready admitted  and  allowed  by  the  representative.  Matter  of 
Miles,  170  N.  Y.  75,  81.  Where  the  petition  alleged  a  judg- 
ment claimed  to  have  been  kept  alive  by  a  payment,  and  the 
answer  denied  such  payment  and  set  up  the  statute  of  limita- 
tions, the  proceeding  was  dismissed.  Matter  ofDcpuy,  8  N.  Y. 
229.  And  where  an  answer  to  a  judgment  claim  showed  that 
the  judge  who  rendered  the  judgment  was  related  to  one  of  the 
parties  and  so  disqualified  to  act,  the  Surrogate  dismissed  the 
petition.  Matter  of  Depuy,  9  N.  Y.  Supp.  121.  The  Surro- 
gate has  no  power  to  try  and  determine  questions  regarding 
the  validity  of  judgment  claims  and  accordingly  the  General 
Term  held  {Matter  of  Miller,  supra),  that  in  order  to  have 
justified  a  dismissal  of  the  petition  the  answer  "  should  not 
only  have  denied  the  validity  or  legality  of  the  plaintiff's  claim, 
but  it  should  have  set  forth  facts  Avhich  showed  that  it  was 
doubtful  whether  the  petitioner's  claim  was  valid  and  legal. 
Hurlhurt  v.  Durant,  88  N.  Y.  121 ;  Matter  of  Macaulay,  94 
N.  Y.  574,  578 ;  Budlong  v.  Clemens,  3  Dem.  145,  146.     But 
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if  a  proceeding  is  initiated  under  this  section,  and  to  the  allega- 
tion in  the  petition  that  the  claim  has  been  presented  and  ad- 
mitted-by  the  executor,  the  executor  answers,  denying  that  the 
claim  was  so  admitted,  this  has  been  held  to  raise  a  dispute  as 
to  its  validity  and  legality,  and  the  petition  must  in  such  case 
be  dismissed.  Matter  of  Cowdrey,  5  Dem.  453,  Rollins,  Surr., 
citing  Hurlburt  v.  Durmxt,  supra.  It  was,  however,  in  this 
case  held  that  the  fact  that  the  petitioner's  claim, was  in  dispute 
justified  a  dismissal  of  the  petition  so  far  as  it  asked  for  pay- 
ment of  the  claim  but  was  no  ground  for  denying  that  part  of 
the  application  which  asked  for  an  accounting  by  the  executor, 
citing  Schmidt  v.  Heusner,  4  Dem.  275.  In  this  case  it  was 
held  that  a  mere  appearance  of  an  interest  on  the  part  of  an  ap- 
plicant was  sufficient  to  authorize  the  order  for  the  filing  of  the 
account  in  spite  of  a  contest  of  the  claim  of  interest  by  the  ex- 
ecutor or  administrator,  citing  section  2514,  Code  Civ.  Proc, 
and  cases  cited  at  page  276. 

An  oral  dispute  of  the  claim  is  not  sufficient ;  the  Code  ex- 
pressly requires  a  written  answer.  Estate  of  McKiernan,  4 
Civ.  Pro.  Eep.  218. 

It  seems  that  if  the  petition  does  not  allege  the  petitioner's 
claim  with  sufficient  particularity  to  enable  the  executor  or  ad- 
ministrator to  put  its  legality  or  validity  in  dispute,  as  required 
by  section  2722,  the  Surrogate  has  power  to  direct  the  petitioner 
to  set  forth  the  nature  of  his  claim  with  greater  particularity. 
Budlong  v.  Clemens,  3  Dem.  145,  146,  Rollins,  Surr. 

The  requirements  of  the  Code  as  to  the  character  of  the  exec- 
utor's answer  are  substantial  rather  than  formal.  Consequently 
where  an  executor  does  not  in  so  many  words  doubt  whether 
the  petitoner's  claim  is  valid  and  legal,  and  deny  its  validity 
absolutely,  but  his  answer  contains  allegations  of  facts  which 
show  that  it  is  doubtful  whether  the  petitioner's  claim  is  valid 
and  legal,  the  answer  will  be  sustained  and  the  petition  dis- 
missed.    Cuthhert  v.  Jacobson,  2  Dem.  134,  136. 

So  where  an  answer  by  an  executor  alleges  that  the  claim  pre- 
sented is  excessive  the  Surrogate  must  treat  the  claim  as  a  dis- 
puted one,  and  dismiss  the  proceedings.  Koch  v.  Alker,  3  Dem. 
148.  So  also  where  the  executor  sets  up  in  his  answer  that 
the  claim  has  been  released  and  denies  its  validity.  Matter  of 
Hammond,  92  Hun,  478. 

So  where  the  answer  of  the  executor  shows  that  the  claim  of 
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the  petitioner  is  for  damages  arising  out  of  the  alleged  fraud 
of  the  decedent,  and  denies  on  information  and  belief  the  valid- 
ity and  legality  of  the  claim,  it  will  be  deemed  a  sufficient  an- 
swer to  oust  the  Surrogate's  jurisdiction.  Matter  of  Fargds 
Estate,  18  K  Y.  Supp.  670. 

Where  the  petitioner  was  a  Young  Men's  Christian  Associa- 
tion, and  the  executor's  answer  denied  the  incorporation  of  the 
petitioner  alleging  its  non-incorporation  and  therefore  denying 
the  validity  of  the  petitioner's  claim,  it  was  held  that  this  was 
a  sufficient  dispute  of  the  claim  to  require  the  dismissal  of  the 
proceedings.  Matter  of  Young  Men' s  Christian  Association,^^ 
App.  Div.  325,  327,  citing  Matter  of  CaUahan,  152  N.  Y.  320 ; 
Fiester  v.  Shepa/rd,  92  N.  Y.  251,  255 ;  Matter  of  Hammond,  92 
Hun,  478.  But  where  an  answer  merely  denied  the  petitioner's 
incorporation  and  omitted  to  deny  the  validity  of  its  claim  the 
dismissal  of  the  proceeding  was  held  error.  Matter  of  Alexan- 
der, 83  Hun,  147. 

§  4.  Right  to  payment. — While  it  is  within  the  power  of  the 
executor  or  administrator  by  the  verified  answer  above  discussed 
to  secure  a  dismissal  of  the  proceeding  contemplated  by  sec- 
tion 2722,  and  put  the  claimant  to  his  proof  in  another  court 
{Lamhert  v.  Craft,  98  N.  Y.  342),  and  while  he  is  not  deprived  of 
his  right  to  dispute  the  claim  in  this  proceeding  by  reason  of 
his  having  previously  made  an  oral  admission  of  its  validity 
{Ruthven  v.  Patten,  1  Eobert.  416),  yet  if  the  executor  does  not 
interpose  this  objection  and  divest  the  court  of  jurisdiction,  the 
Surrogate  must  inquire  into  the  merit  of  the  claim  with  a  view 
to  his  being  satisfied  of  the  necessary  facts  under  section  2722. 
The  creditor  sustains  the  burden  of  proof  as  to  all  the  circum- 
stances, for,  if  it  be  not  proved  to  the  satisfaction  of  the  Surro- 
gate first,  that  there  is  money  or  other  personal  property  of  the 
estate  applicable  to  the  payment  or  satisfaction  of  the  petition- 
er's claim,  and  which  may,  in  the  second  place,  be  so  applied 
without  injuriously  affecting  the  rights  of  others  entitled  to  pri- 
ority or  equality  of  payment  or  satisfaction  he  must  by  decree 
dismiss  the  petition  although  without  prejudice  to  an  action  or 
an  accounting  in  behalf  of  the  petitioner.  §  2722,  C.  C.  P. ; 
Lynch  v.  Patchen,  3  Dem.  58,  60. 

Of  course  an  inventory  is  in  the  nature  of  such  proof  as  showing 
assets  although  the  inventorj^  unsupported  by  other  proof  will 
be  held  insufficient,  to  prove  sufficiency  of  property  to  pay  all 
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debts.  Matter  of  Corbett,  90  Hun,  182, 186.  But  if  the  amount 
of  personal  property  returned  upon  the  inventory  is  insufficient 
to  pay  the  creditor's  claim  and  he  relies  upon  other  property  in 
the  executor's  hands,  section  2722  requires  affirmative  proof  of 
the  existence  of  such  assets.  Moreover  the  wording  of  the  sec- 
tion above  quoted  contemplates  that  the  power  of  the  Surrogate 
is  to  be  exercised  in  conformity  with,  and  not  in  hostility  to, 
the  general  principle  of  equality  among  creditors.  This  is  a 
distinguishing  feature  of  the  New  York  system  for  the  admin- 
istration of  the  estates  of  decedents.  Thompson  v.  Taylor,  71 
N.  Y.  217,  219,  citing  Fitzpatrioh  v.  Brady,  6  Hill,  581.  The 
object  of  the  provision  is  to  provide  a  way  whereby  creditors 
and  others  having  claims  against  the  estate  of  a  decedent,  or 
entitled  to  share  therein  may  obtain  payment  thereof  in  whole 
or  in  part  in  advance  of  the  final  accounting  and  distribution, 
in  cases  where  such  contemplated  payment  may  be  made  con- 
sistently with  the  rights  of  all  parties  interested  in  the  estate. 
In  the  case  last  cited  (71  N.  Y.  219),  Judge  Andrews  says : 

"  When  application  is  made  by  a  creditor  for  the  payment  of 
his  debt  under  this  section,  the  Surrogate,  before  making  a  de- 
cree therefor,  must  necessarily  inquire  into  the  condition  of 
the  estate ;  the  amount  of  the  assets  and  of  the  debts.  If  it 
appears  from  the  proof  presented,  that  the  relief  asked  may  be 
granted  without  prejudice  to  other  creditors,  the  Surrogate  may 
make  the  decree,  and  the  executor  or  administrator  acting  in 
good  faith  will  be  protected  in  paying  the  debt  in  full,  pursuant 
to  the  decree,  although  it  may  finally  turn  out  that  by  reason 
of  losses,  depreciation  of  values,  or  other  causes,  the  remaining 
assets  are  insufficient  to  fully  pay  the  other  creditors.  It  is 
quite  possible  that  this  result  may  happen,  and  it  often  will 
happen,  unless  great  care  is  taken  by  the  Surrogate  in  exercis- 
ing this  jurisdiction.  The  application  under  section  18  may  be 
made  before  the  executor  or  administrator  has  been  able  to  as- 
certain, by  advertisement,  the  amount  of  the  debts  owing  by 
the  decedent,  and  many  contingencies  may  happen  to  impair  the 
value  of  the  estate  between  the  decree  and  the  final  accounting 
and  distribution." 

If  the  estate  be  insolvent,  a  creditor  who  desires  to  obtain 
payment  must  compel  a  judicial  settlement  of  the  account  in 
order  that  all  parties  interested  may  be  brought  before  the 
court.    M  ^Keown  v.  Fagan,  4  Redf .  320. 
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"Where  the  executors  set  up  that  by  the  will  they  are  bound 
to  continue  the  business  of  the  testator,  they  cannot  thus  de- 
feat the  right  of  the  creditor  to  payment  of  his  claim.  The 
creditors  are  not  bound  by  any  such  direction  in  the  will ;  they 
have  a  right  to  have  the  estate  applied  to  the  payment  of  their 
debts  which  have  a  preference  over  debts  incurred  by  the  ex- 
ecutors in  carrying  on  the  business  under  the  will.  See  WilUs 
V.  Sharp,  115  N.  Y.  396. 

In  view  of  what  has  been  above  stated,  it  will  be  manifest 
that  the  decree  which  the  Surrogate  makes  under  this  section 
is  made  in  contemplation  of  sufficiency  of  assets.  Therefore, 
if  it  remains  unexecuted  when  the  general  order  for  distribu- 
tion of  the  estate  among  all  creditors  comes  to  be  made,  it 
seems  that  the  decree  will  have  to  give  way  to  the  paramount 
authority  of  the  statute  providing  for  equality  among  credit- 
ors and  a  refusal  of  preference  among  debts  of  the  same  class 
except  among  judgments  under  subdivision  3  of  section  2719. 
It  is  a  wise  precaution  therefore  to  include  in  the  decree  on  be- 
half of  the  executor  a  provision,  that  he  maj'  apply  for  a  modi- 
fication of  the  decree  in  case  it  subsequently  appear  that  the 
assets  of  the  estate  are  insufficient  to  pay  the  debts  in  full. 
See  Thompson  v.  Taylw,  71  N.  Y.  217,  221. 

In  the  case  of  Lambert  v.  Craft,  98  JS".  Y.  342,  it  was  held 
upon  a  proceeding  to  compel  payment  where  the  executors  ap- 
peared and  did  not  put  in  issue  the  justice  or  validity  of  the 
claim,  that  their  silence  was  a  strong  admission  by  conduct  of 
the  justice  of  the  demand,  and  as  conclusive  as  if  it  were 
proven  by  witnesses.  The  view  of  the  court  was  that  this 
failure  to  answer  not  only  permitted  the  hearing  to  be  had  by 
the  Surrogate  as  upon  an  undisputed  claim,  but  was  an  admis- 
sion of  the  justice  of  the  claim.  And  from  this  case  it  might 
appear  if  no  objection  is  "interposed  by  the  executor,  the  Surro- 
gate need  not  inquire  into  the  character  or  extent  of  the  claim 
or  require  any  proof  thereon ;  but  it  must  be  borne  in  mind 
that  the  proceedings  cannot  progress  at  all  if  the  executor  puts 
in  issue  the  validity  of  the  claim,  and  it  would  seem,  particu- 
larly under  the  decision  of  the  Court  of  Appeals  in  the  later 
case  of  Schutz  v.  Morette,  146  N.  Y.  137,  that  mere  silence 
on  the  part  of  the  executor  as  to  the  claim  does  not  relieve  the 
claimant  from  establishing  it  by  evidence,  that  the  executor  is 
not.  to  be  deemed  to  have  waived  any  rights  of  the  estate  by 
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permitting  this  proceeding  to  go  on,  and  that  it  is  the  duty  of 
the  Surrogate  to  require  of  the  claimant  affirmative  proof  of 
his  claim.     See  Matter  of  Clauss,  16  App.  Div.  34. 

The  case  last  cited  was  one  involving  the  power  of  the  Sur- 
rogate to  direct  payment  of  claims  upon  the  judicial  settlement 
of  an  executor's  accounts,  but  the  cases  are  therein  discussed 
as  to  the  effect  of  an  executor's  silence.  The  Surrogate  would 
be  warranted  in  giving  to  the  debt  the  character  of  an  undis- 
puted claim,  if  it  appeared  that  it  had  been  previously  presented 
and  acknowledged  by  the  executor.  It  was  accordingly  held 
by  the  Appellate  Division  in  Matter  of  Clauss,  supra,  that 
the  doctrine  of  an  account  stated,  whether  in  proceedings  under 
this  section  or  under  section  2727,  cannot  in  justice  to  estates 
of  deceased  persons  be  effectual  as  against  their  personal  repre- 
sentatives.    See  also  Matter  of  Doran,  73  N".  Y.  St.  Rep.  593. 

The  Surrogate  may  exercise  his  discretion  to  dismiss  the 
proceeding  whenever  it  appears  that  the  validity  of  the  peti- 
tioner's claim  has  not  been  conceded  or  established.  Matter 
of  Stevenson,  77  Ilun,  203,  207. 

§  5.  The  decree. — The  decree  should  be  substantially  as 
follows : 

Surrogate's  Court 
Caption. 
Present : 

Hon. 
Decree     for  Surrogate, 

payment       of        Title.     | 
debts  under    sec-  ' 

tion  2722.  -A.  petition,  duly  verified,  having  on  the 

day  of  been  presented  by  a  creditor 

of  late  deceased,  to  the  Surro- 

gate of  this  county,  whereby  it  appears  that  he 
has  a  valid  claim  against  said  deceased, 

for  dollars,  with  interest  thereon  from  the 

day  of  and  that  six  months  have  ex- 

pired since  letters  testamentary  of  the  last  will 
and  testament  of  said  deceased,  were 

issued  to  the  executor  therein  named,  and 

praying  for  a  decree  directing  the  said  executor 
to  pay  the  petitioner's  said  claim  and  that  he  be 
cited  to  show  cause  why  such  a  decree  should 
not  be  made ; 
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Note.  If  the 
petition  prayed 
for  the  filing  of  an 
account  by  the  ex- 
ecutor recite  the 
production  and 
filing  of  the  ac- 
count in  the  de- 
cree. 

Note.  The 
practice  is  p  r  e- 
ferred  by  some, 
instead  of  using 
the  language  of 
the  Code,  to  spec- 
ify that  there  are 
assets  in  the  hands 
of  the  executors 
to  a  specified 
amount;  and  spec- 
if y  also  the 
amount  of  the 
debts  and  out- 
standing liabili- 
ties; this  is  only 
necessary  where 
the  assets  are  in- 
sufficient to  pay 
all  claims  in  full, 
and  it  is  necessary 
to  make  a  pro  rata 
payment,  and 
where  all  creditors 
are  before  the 
court. 


And  the  Surrogate  having  issued  a  citation 
accordingly  on  the  presentation  of  said  petition, 
and  on  the  return  thereof  said  executor  not  hav- 
ing filed  any  written  answer  duly  verified  under 
section  2722  of  the  Code  of  Civil  Procedure; 
{Note.) 

And  it  appearing  to  the  satisfaction  of  the 
Surrogate  from  the  facts  from  which  it  arose, 
that  the  petitiouer  has  a  valid  claim  against  said 
decedent ;  and  it  being  proved  to  the  satisfaction 
of  the  Surrogate  that  there  is  money  or  other 
personal  property  of  the  estate  applicable  to  the 
payment  or  satisfaction  of  the  petitioner's  claim 
which  may  be  so  applied  without  injuriously 
affecting  the  rights  of  others  entitled  to  priority 
or  equality  of  payment  or  satisfaction.     {Note.) 

Now  on  motion  of  attorney  for  said  cred- 

itor, it  is 

Ordered,  Adjudged  and  Decreed,  that  the  said 
the  executor  of  the  last  will  and  testament 
of  deceased,  pay  to  the  said  cred- 

itor of  said  deceased  his  said  claim  of  dollars 
and         cents,  with  interest  from  the  day  of 

18      ;  and  it  is 

Further  Ordered,  {here  insert  provision  as  to 
the  payment  of  costs)  ;  and  it  is 

Further  Ordered,  {here  insert  provision,  if 
deemed  necessary,  permitting  executor  to  apply 
for  modification,  of  the  decree  in  the  event  that 
the  assets  shall  not  prove  to  be  sufficient  to  pay 
claims  in  full. 


Where  the  Surrogate  is  compelled  to  dismiss  the  proceeding, 
either  because  the  yalidity  of  the  claim  is  put  in  issue,  or  it 
does  not  appear  that  there  are  sufficient  assets  applicable  to  the 
payment  of  the  claim,  the  decree  is  merely  a  decree  dismissing 
the  petition.  But  the  decree,  in  that  case,  should  provide,  ia 
the  language  of  section  2722,  that  the  petition  is  dismissed 
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"  without  prejudice  to  an  action  or  an  accounting  in  behalf  of 
the  petitioner."  If  the  original  petition,  as  is  not  an  unusual 
practice,  prays  not  only  for  the  payment  of  the  claim,  but  that 
the  executor  account,  the  decree  dismissing  the  petition  as  has 
already  been  seen  above  does  not  prejudice  the  Surrogate's  pro- 
ceeding with  the  account  already  prayed  for.  Matter  of  Cow- 
drey,  5  Dem.  453.  The  effect  of  a  decree  of  this  character 
directing  payment  is  defined  by  section  2552  of  the  Code,  which 
is  as  follows : 

A  decree,  directing  payment  by  an  executor,  administrator, 
or  testamentary  trustee,  to  a  creditor  of,  or  a  person  inter- 
ested in,  the  estate  or  fund,  or  an  order,  permitting  a  judg- 
ment creditor  to  issue  an  execution  against  an  executor  or 
administrator,  is,  except  upon  an  appeal  therefrom,  conclu- 
sive evidence  that  there  are  sufHcient  assets  in  his  hands,  to 
satisfy  tlie  sum  which  the  decree  directs  him  to  pay,  or  for 
which  the  order  permits  the  execution  to  issue.  §  2552, 
Code  Civil  Proc. 

But,  where  it  appears  from  the  decree  itself,  on  its  face,  as 
well  as  from  examination  of  the  proceedings  on  which  it  is 
based,  that  the  representative  had  no  assets  in  his  hands  with 
which  to  make  the  payment,  section  2552  does  not  apply.  Mat- 
ter of  Monell,  28  Misc.  308. 

Section  2606  provides  that  in  the  case  of  an  executor  or  ad- 
ministrator of  a  deceased  executor,  etc.,  section  2552  has  no 
application.  A  decree  against  such  representative  of  a  de- 
ceased representative  is  not  therefore  conclusive  evidence  of 
the  possession  of  assets.    Matter  of  Seaman,  63  App.  Div.  49,  52. 

If  it  is  attempted  to  punish  an  executor  for  contempt  for  non- 
payment of  the  money  required  to  be  paid  by  such  a  decree  it 
is  nevertheless  competent  if  such  be  the  fact,  for  the  executor 
to  show  in  the  proceeding  to  punish  for  contempt,  that  he  has 
no  funds  of  the  estate  available.  Matter  of  Battle,  5  Dem.  447, 
Rollins,  Surr.,  and  cases  discussed.  See  ante,  p.  194,  et  seq.  as 
to  the  proceeding  to  enforce  a  decree  b}^  execution,  and  p.  1U69 
as  to  issuing  execution  by  leave  of  Surrogate  on  a  judgment 
against  representative  for  a  sum  of  money. 

§  5a.  Docketing  the  decree. — All  the  effect  of  a  judgment  in 
the  Supreme  Court  may  be  given  to  such  a  decree  as  this  by 
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docketing  it  in  pursuance  of  the  provisions  of  section  2653, 
which  are  as  follows  : 

Where  a  decree  directs  the  payment  of  a  sum  of  money 
into  court,  or  to  one  or  more  persons  therein  designated,  the 
surrogate,  or  the  clerk  of  the  surrogate's  court,  must,  upon 
payment  of  his  fees,  furnish  to  any  person  applying  therefor, 
one  or  more  transcripts,  duly  attested,  stating  all  the  par- 
ticulars, with  respect  to  the  decree,  which  are  required  by 
law  to  be  entered  in  the  clerk's  docket-book,  where  a  judg- 
ment for  a  sum  of  money  is  rendered  in  the  supreme  court, 
so  far  as  the  provisions  of  law,  directing  such  entries,  are  ap- 
plicable to  such  a  decree.  Each  county  clerk,  to  whom  such 
a  transcript  is  presented,  must,  upon  payment  of  his  fees, 
immediately  file  it,  and  docket  the  decree  in  the  appropriate 
docket- book,  kept  in  his  office,  as  prescribed  by  law  for  dock- 
eting a  judgment  of  the  supreme  court.  The  docketing  of 
such  a  decree  has  the  same  force  and  effect,  the  lien  thereof 
may  be  suspended  or  discharged;  and  the  decree  may  be  as- 
signed or  satisfied  as  if  it  was  such  a  judgment.  §  2553, 
Code  Civil  Proc. 

Such  a  decree  will  not  be  made  by  a  Surrogate,  on  a  judg- 
ment creditor's  claim  where  it  appears  that  an  appeal  is  pend- 
ing on  the  judgment  under  which  he  claims.  Estate  of  ClarTc, 
12  Civ.  Pro.  Kep.  383.  But  where  a  judgment  creditor  resorts 
to  this  proceeding  to  compel  payment  of  his  judgment  claim, 
the  Surrogate  may,  upon  application  for  such  a  decree,  inquire 
into  and  pass  upon  alleged  payments  made  upon  this  judgment, 
for  the  purpose  of  determining  the  amount  due  thereon  ;  and 
he  may  also  determine  whether  the  applicant  is  the  owner  of 
the  judgment  and  entitled  to  its  payment ;  but  he  has  no  juris- 
diction to  determine  whether  there  has  been  an  accord  or  satis- 
faction, or  whether  the  estate  is  entitled  in  equity  to  a  release 
or  discharge  in  whole  or  in  part.  See  MoNulty  v.  Hurd,  72 
N.  Y.  518 ;  Eurlhurt  v.  Durant,  88  N.  Y.  121 ;  Matter  of  Miller, 
70  Hun,  61,  65  ;  Matter  of  Macaulay,  94  N.  Y.  574.  And  the 
executor  is  not  prejudiced  by  the  possession  of  this  power  by 
the  Surrogate,  for  if  he  deems  it  necessary  to  have  a  judicial 
determination  of  the  claim  he  may  always  compel  the  creditor 
to  resort  to  the  proper  judicial  tribunal  by  putting  the  validity 
of  the  claim  in  issue. 
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§  6.  The  accounting — It  has  been  held  that  upon  an  applica- 
tion under  this  section  the  Surrogate  before  decreeing  absolute 
payment  of  a  debt  not  resting  in  judgment,  should  require  the 
tiling  of  an  account  in  order  that  it  may  be  ascertained  whether 
or  not  the  executor  or  administrator  holds  money  or  property 
applicable  to  the  payment  of  the  claim.  See  Matter  of  Ma- 
caulay,  M  N.  Y.  574  ;  Bai/nbridgeY.  McOullough,  1  Hun, 488; 
See  Ruthven  v.  Patten,  1  Eobert.  416.  And  it  is  perfectly 
competent  for  the  petitioner  to  pray  for  the  accounting  in  his 
petition  to  compel  the  payment  of  the  debt.  Matter  of  Ma- 
caulay,  supra.     See  chapter  VII,  post,  "  Payment  of  Legacies." 

§  7.  Enforcing  the  decree When  the  decree  requiring  the 

payment  of  creditor's  claim  has  been  made  and  entered,  it  should 
be  served  personally  upon  the  executor  in  order  to  its  being 
enforced  by  an  execution  against  the  property  of  the  executor 
directed  to  make  the  payment.  The  proceedings  to  enforce  the 
decree  in  this  manner  will  be  those  provided  under  section  2554. 
See  part  II,  chapter  IV,  on  "  Enforcement  of  Decrees."  Should 
the  decree  be  one  docketed  under  section  2553,  as  above  indi- 
cated, it  is  not  thereby  merged  in  the  judgment,  but  the  cred- 
itor by  docketing  it  merely  acquires  an  additional  remedy  to 
enforce  payment  of  his  money ;  he  retains  his  original  remedy 
by  attachment  against  the  executor  or  administrator  in  a  Surro- 
gate's Court,  and  acquires  a  second  remedy  by  execution  based 
upon  the  docket.  Townsend  v.  Whitney,  75  H^.  Y.  425,  428. 
These  two  remedies  are  not  inconsistent,  but  concurrent  or 
cumulative ;  and  they  may  both  be  pursued  until  the  decree 
has  been  complied  with.    Id. 

Section  2554,  however,  by  its  reference  to  sections  1366  and 
1369  of  the  Code,  impliedly  requires  that  the  decree  shall  have 
been  docketed  in  the  clerk's  office  of  the  county,  because  an 
execution  against  property  can  be  issued  only  to  a  county  in  the 
clerk's  office  of  which  the  decree  is  docketed.  See  Disosway 
V.  Hayward,  1  Dem.  175.  I.t  is  unnecessary  for  the  person,  to 
whom  money  is  directed  to  be  paid  by  such  a  decree,  to  obtain 
leave  of  the  Surrogate  before  asserting  his  right  to  issue  execu- 
tion. Section  1825  of  the  Code  is  inapplicable  to  such  a  case. 
Under  section  2554  execution  issues  as  of  course.  Joel  v.  Hit- 
terman,  2  Dem.  242. 

The  remedy  by  attachment  is  a  remedy  within  the  power  of 
the  Surrogate,  and  is  limited  to  the  ordinary  execution  against 
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the  body  in  the  nature  of  a  capias  ad  satisfaoienduin.  Matter 
of  Watson,  5  Lansing,  466.  See  also  discussion  of  section  2555 
in  Part  II,  chap.  IV. 

§  8.  How.payment  should  be  made.— In  the  previous  chap- 
ter the  primary  rule  as  to  the  order  in  which  the  assets  should 
be  applied  to  the  payment  of  debts  was  referred  to.  Where 
the  executor  is  served  with  a  decree,  with  notice  of  its  entry, 
requiring  him  to  pay  to  the  creditor  a  specified  sura,  he  should 
satisfy  the  same  out  of  money  or  other  personal  property  of  the 
estate  applicable  to  the  payment  or  satisfaction  of  the  claim. 
See  §  2722,  Code  Civil  Proc.  The  making  of  the  decree  pre- 
sumptively establishes  that  there  is  money  or  other  personal 
property  of  the  estate  so  applicable.  For  it  is  expressly  pro- 
vided by  section  2722,  that  this  fact  must  be  proved  to  the  sat- 
isfaction of  the  Surrogate,  or  in  default  thereof,  the  petition 
under  that  section  will  be  dismissed.  Where  the  assets  are  in 
the  exclusive  possession  of  one  of  several  executors,  it  will  be 
necessary  to  serve  the  executor  having  possession  of  the  assets, 
personally,  with  the  decree. 

Although  there  may  have  been  an  equitable  conversion  of 
real  estate,  the  proceeds  thereof  will  not  be  deemed  applicable 
to  the  payment  of  debts,  so  long  as  there  is  other  personal  prop- 
erty to  which  recourse  can  be  had.  See  Matter  of  Mansfield, 
10  Misc.  296.  But  a  creditor  is  entitled  as  against  the  benefi- 
ciaries under  the  will  to  have  his  claim  paid  out  of  the  proceeds 
of  insurance  on  the  real  estate,  when  there  is  no  other  person- 
alty. See  Matter  of  0'  ConnelVs  Estate,  1  Misc.  50.  Where 
executors  have  a  discretionary  power  of  sale  under  a  will  to  be 
exercised  for  the  benefit  of  devisees  therein  named,  the  Surro- 
gate, where  they  have  exercised  this  power,  has  no  right  to  di- 
rect an  application  of  any  of  the  proceeds  to  the  payment  of 
debts  where  there  is  other  real  estate  which  can  be  reached  in 
the  proceedings  contemplated  by  the  Code  for  the  payment  of 
the  decedent's  debts.  Such  a  fund  is  a  trust  fund  to  which  the 
doctrine  of  equitable  conversion  is  not  applicable,  and  never 
becomes  legal  assets  so  as  to  be  available  for  any  purpose  foreign 
to  the  will.  Matter  of  McComh,  117  N.  T.  378,  383,  distinguish- 
ing Glacius  V.  Fogel,  88  JST.  Y.  444 ;  Hood  v.  Hood,  85  N.  Y. 
661 ;  Ervoin  v.  Loper,  43  N.  Y.  521 ;  Kinnier  v.  Rogers,  42  N.  Y 
531,  vfhere  the  power  of  sale  was  general  and  not  for  the  sole 
benefit  of  devisees. 
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But  where  all  the  decedent's  real  estate  has  been  sold  and 
the  personal  property  is  not  sufficient  to  meet  the  claims  of 
creditors,  the  proceeds  of  the  real  estate  may  be  treated  as  per- 
sonalty to  the  extent  of  enabling  the  court  to  direct  the  payment 
of  the  debts  therefrom.  See  Young  v.  Young,  2  Misc.  381.  The 
provisions  of  the  Code  as  to  the  sale  and  disposition  of  dece- 
dent's real  estate  for  the  payment  of  his  debts  must  be  strictly 
followed  (see  chap.  YII,  post),  and  the  real  estate  cannot 
be  resorted  to  for  the  purpose  of  paying  debts  or  legacies  except 
in  the  manner  prescribed  by  the  statute.  Therefore,  where  a 
legatee  brought  an  action  to  have  her  legacy  declared  a  charge 
upon  the  testator's  real  estate,  the  Court  of  Appeals  held  that 
the  judgment  in  such  action  providing  for  the  sale  of  land  for 
the  payment,  first  of  testator's  debts,  and  then  of  the  legacies 
was  irregular,  and  modified  it  by  providing  for  a  sale  of  the  real 
estate  for  the  payment  of  legacies  subject  to  the  rights  of  cred- 
itors of  the  deceased  and  of  persons  who  equitably  represented 
creditors,  but  stayed  such  sale  and  execution  of  the  judgment, 
until  such  proceedings  could  be  had  in  the  Surrogate's  Court 
as  would  authorize  a  disposition  of  such  real  estate  for  the  pay- 
ment of  the  debts  of  the  testator.  Hogan  v.  Kavanaugh,138 
N.  Y.  417,  424.  Where  however  the  heirs  and  next  of  kin  are 
the  same  persons,  it  is  immaterial  whether  the  debts  are  paid 
out  of  the  proceeds  of  real  estate  or  out  of  the  personal  prop- 
erty, so  long  as  the  persons  interested  have  received -their  dis- 
tributive shares  of  the  estate.  Matter  of  Braunsdorf,lZ  Misc. 
666,  674,  Tompkins,  Surr.,  modified  in  other  respects,  2  App. 
Div.  73. 


CHAPTEE  V. 

TEE  TEANSFEE  TAX  FKOOEDUEE,, 

§  1.  The  transfer  tax. — The  transfer  tax  is  a  tax  imposed  by 
the  State  of  New  York  upon  the  right  to  succession  to  real  and 
personal  property,  imposed  upon  and  collectible  out  of  each 
specific  share  or  interest  given  by  will,  or  derived  under  the 
statutes  of  descent  or  distribution,  and  limited  as  to  each  share 
or  interest  to  its  value.  Matter  of  Westurn,  152  N.  Y.  93,  99 ; 
Matter  of  Hoffman,  143  N.  Y.  327 ;  Morgan  v.  Cowie,  49  App. 
Div.  612. 

The  tax  is  imposed  as  a  burden  on  each  person  or  corporation 
claiming  succession,  measured  by  the  value  of  his  or  its  interest 
and  collectible  out  of  such  interest  only.  Matter  of  Hoffmam, 
143  ]Sr.  Y.  327. 

The  law  of  Taxable  Transfers  is  contained  in  sections  220  to 
243,  both  inclusive,  of  the  Tax  Law,  which  is  chapter  24  of  the 
General  Laws.     See  1  Laws  of  1896,  chapter  908,  as  amended. 

The  text  of  the  law  where  quoted  below  includes  the  amend- 
ments of  1902. 

§  2.  Taxable  transfers. — Section  220  of  the  Tax  Law  which 
imposes  the  tax,  the  procedure  in  relation  to  the  appraisal  and 
collection  of  which  is  the  subject  of  this  chapter,  reads  as  follows : 

§  220.  Taxable  transfers.  A  tax  shall  be  and  is  hereby  im- 
posed upon  the  transfer  of  any  property,  real  or  personal,  of  the 
value  of  five  hundred  dollars  or  over,  or  of  any  interest  therein 
or  income  therefrom,  in  trust  or  otherwise,  to  persons  or  corpo- 
rations not  exempt  by  law  from  taxation  on  real  or  personal 
property,  in  the  following  cases : 

1.  "When  the  transfer  is  by  will  or  by  the  intestate  laws  of 
this  State  from  any  person  dying  seized  or  possessed  of  the 
property  while  a  resident  of  the  State. 

2.  When  the  transfer  is  by  will  or  intestate"  law,  of  property 
within  the  State,  and  the  decedent  was  a  non-resident  of  the 
State  at  the  time  of  his  death. 

3.  "When  the  transfer  is  of  property  made  by  a  resident  or  by 
a  non-resident  when  such  non-resident's  property  is  within  this 

(1088) 
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State,  bj  deed,  grant,  bargain,  sale  or  gift  made  in  contempla- 
tion of  the  death  of  the  grantor,  vendor  or  donor,  or  intended 
to  take  effect  in  possession  or  enjoyment  at  or  after  such  death. 
i.  Such  tax  shall  be  imposed  when  any  such  person  or  corpo- 
ration becomes  beneficially  entitled,  in  possession  or  expectancy, 
to  any  property  or  the  income  thereof  by  any  such  transfer, 
whether  made  before  or  after  the  passage  of  this  act. 

5.  Whenever  any  person  or  corporation  shall  exercise  a  power 
of  appointment  derived  from  any  disposition  of  property  made 
either  before  or  after  the  passage  of  this  act,  such  appoint- 
ment when  made  shall  be  deemed  a  transfer  taxable  under  the 
provisions  of  this  act  in  the  same  manner  as  though  the  prop- 
erty to  which  such  appointment  relates  belonged  absolutely  to 
the  donee  of  such  power  and  had  been  bequeathed  or  devised 
by  such  donee  by  will ;  and  whenever  any  person  or  corpora- 
tion possessing  such  a  power  of  appointment  so  derived  shall 
omit  or  fail  to  exercise  the  same  within  the  time  provided  there- 
for, in  whole  or  in  part,  a  transfer  taxable  under  the  provisions 
of  this  act  shall  be  deemed  to  take  place  to  the  extent  of  such 
omission  or  failure,  in  the  same  manner  as  though  the  persons 
or  corporations  thereby  becoming  entitled  to  the  possession  or 
enjoyment  of  the  property  to  which  such  power  related  had  suc- 
ceeded thereto  by  a  will  of  the  donee  of  the  power  failing  to  ex- 
ercise such  power,  taking  effect  at  the  time  of  such  omission  or 
failure. 

6.  The  tax  imposed  thereby  shall  be  at  the  rate  of  five  per 
centum  upon  the  clear  market  value  of  such  property,  except 
as  otherwise  prescribed  in  the  next  section.  Section  220  of 
chapter  24  of  the  General  Laws,  as  amended  by  chapter  284  of 
the  Laws  of  189T. 

The  original  Succession  Tax  Law  was  contained  in  chap- 
ter 483  of  the  Laws  of  1885.  The  constitutionality  of  this  law 
was  tested  in  Albany  County,  in  Matter  of  MoPherson,  be- 
fore Surrogate  Woods  (5  Dem.  168),  who  in  a  brief  opinion 
upheld  the  constitutionality  of  the  act,  his  determination  being 
A^rrned.  pro  forma  at  the  General  Term. 

The  Court  of  Appeals  (see  104  N.  Y.  306),  Judge  Earl  writ- 
ing the  opinion,  held,  that  the  tax  could  be  constitutionally 
imposed  (reviewing  the  history  of  taxes  upon  legacies  and  in- 
heritances), and  that  the  jurisdiction  thereby  conferred  upon 
Surrogates'  Courts  was  a  perfectly  proper  extension  or  cnlarge- 
69 


1090  StTEEOGATES'  COXTETS. 

ment  of  the  jurisdiction  which  they  had  always  had  over  the 
administration,  adjustment  or  settlement  of  estates  of  deceased 
persons.  Judge  Earl  says  {id.  at  page  324) :  "  The  imposition 
and  collection  of  these  taxes  are  simply  incidents  in  the  final 
settlement  and  adjustment  of  such  estates,  and  are  in  no  way 
foreign  to  the  jurisdiction  which  has  generally  been  exercised 
by  such  courts.  Certainly  not  so  foreign  as  to  make  the  act 
obnoxious  to  any  constitutional  objection." 

§  3.  Property  on  transfer  of  which  law  is  laid — The 
General  Tax  Law  of  the  State  (chapter  908  of  the  Laws  of 
1896,  section  2,  subdivisions  3  and  4),  has  defined  what  is  per- 
sonal property  and  what  is  real  property  ;  and  for  the  purpose 
of  fixing  a  tax,  other  than  the  inheritance  tax,  it  is  necessary 
to  show  that  the  property  sought  to  be  taxed  comes  within  the 
definition  of  real  or  personal  property,  found  in  the  tax  law. 
Thus,  for  example,  in  People  ex  rel.  Lemmon  v.  Feitner, 
167  N.  Y.  1,  where  the  New  York  city  tax  commissioners 
sought  to  make  a  stock-exchange  seat,  owned  by  a  non-res- 
ident, subject  to  the  city  tax,  the  Court  of  Appeals  held  that 
such  a  seat  was  not  personal  property  under  the  definition 
contained  in  the  general  tax  law.  But  it  has  been  held  that 
these  definitions  did  not  limit  the  property  which  was  subject 
to  taxation  under  the  inheritance  tax  provisions.  Thus  in 
Matter  of  Knoedler,  140  N.  Y.  377,  where,  in  an  inheritance 
tax  proceeding,  it  was  sought  to  tax  a  life  insurance  policy, 
and  the  contention  M'as  made  that  such  a  policy  was  not  em- 
braced within  the  definition  of  property  under  the  tax  law, 
the  Court  of  Appeals  said  (page  380),  "  The  argument  is  made 
that  it  is  only  property  which  is  liable  to  taxation  under  the 
general  tax  law  of  the  State  which  can  be  taxed  under  the 
act  relating  to  taxable  transfers,  and  that,  inasmuch  as  life  in- 
surance policies  cannot  be  included  in  the  valuation  of  a  tax- 
payer's property  under  the  general  law,  they  cannot  be  con- 
sidered in  assessing  a  tax  under  the  collateral  inheritance  law. 
The  main  premise  upon  which  this  proposition  rests  is  mani- 
festly inadmissible.  The  taxable  transfer  law  has  no  reference 
or  relation  to  the  general  law.  The  two  acts  are  not  in  pari 
materia.  While  the  object  of  both  is  to  raise  revenue  for  the 
support  of  the  government,  they  have  nothing  else  in  common. 
Nearly  sixty  years  intervened  between  the  passage  of  the 
earlier  and  the  later  statute,  and  the  latter  was  enacted  under 
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different  conditions  from  the  former.  It  proceeds  upon  a  new 
theory  of  the  right  of  the  government  to  tax  and  establishes 
a  new  system  of  taxation.  It  taxes  the  right  of  succession  to 
property,  and  measures  the  tax  in  the  method  specifically  pre- 
scribed. All  property  having  an  appraisable  value  must  be  con- 
sidered, whether  it  is  such  as  might  be  taxed  under  the  general 
law  or  not.  Many  kinds  of  property  might  be  enumerated 
which  are  not  assessable  under  the  general  law,  but  which  are 
appraisable  under  the  collateral  inheritance  act.  The  def- 
inition of  the  different  kinds  of  property  which  the  legislature 
has  incorporated  in  the  general  tax  law,  for  the  purposes  of 
that  law,  cannot  be  imported  into  tlie  collateral  inheritance  tax 
law  upon  any  sound  principle  of  statutory  construction.  It  is, 
therefore,  immaterial  whether  life  insurance  policies  can  be 
valued  and  assessed  for  taxation  under  the  general  law."  See 
also  Matter  of  Althause,  63  App.  Div.  252,  254.  This  ruling 
has  been  followed  verj''  recently  in  Matter  of  Glendinning,  68 
App.  Div.  125,  affirmed  without  opinion,  171  N.  Y.  58.  Here 
the  precise  question,  discussed  in  Matter  of  Lemmon,  supra,  as 
to  the  taxability  of  a  stock-exchange  seat  arose,  except  that  in 
the  Olendinning  case  the  question  came  up  under  an  inher- 
itance tax  proceeding  affecting  a  non-resident  estate,  and  in 
the  Lemmon  case  under  a  proceeding  brought  by  the  non-res- 
ident against  the  tax  commissioners  of  New  York  State  to 
compel  the  removing  of  a  local  tax  on  his  seat  on  the  Exchange. 

In  the  Glendinning  case,  Van  Brunt,  P.  J.,  says,  in  reference 
to  the  Lemmon  case,  "  An  examination  of  the  opinions  de- 
livered by  the  court  in  that  case  shows  that,  although  such  a 
seat  in  the  New  York  Stock  Exchange  is  not  personal  prop- 
erty under  the  restricted  definition  of  the  tax  law,  yet  it  is 
undoubtedly  capital  invested  in  business  in  this  State,  which 
has  a  market  value  and  can  be  bought  and  sold.  If  it  is  cap- 
ital invested  in  business  in  this  State  it  is  property,  as  it  is  dif- 
ficult to  see  how  capital  invested  in  business,  which  has  a 
market  value  and  can  be  bought  and  sold  does  not  fall  within 
the  term  '  property.' "     See  also  Matter  of  Curtis,  31  Misc.  83. 

§  3a.  Law  affecting  taxable  transfers. — The  law  of  tax- 
able transfers  has  been  made  the  separate  subject  of  several 
works,  to  which  reference  should  be  had. 

The  subjoined  tables  are  intended  merely  to  illustrate  the 
general  rules  which  have  so  far  been  laid  down,  a  knowledge 
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of  which  is  necessary  to  guide  the  practitioner  in  his  prooedare 
before  the  appraiser  and  the  Surrogate. 

Table  No.  1  summarizes  the  law  as  conditioned  by  the  fact 
that  the  decedent  was  a  resident  of  the  State.  It  will  be 
noted  that  it  does  not  refer  to  the  exemptions,  which  are  made 
the  subject  of  a  separate  table. 

Table  No.  2  summarizes  the  decisions  as  affected  by  th^ 
fact  that  the  decedent  was  a  non-resident  at  the  time  of  his 
death. 

Table  No.  3  summarizes  the  decisions  as  affected  by  the 
character  of  the  property,  the  transfer  of  which  is  made  tax- 
able. 

Table  No.  4  summarizes  the  law  as  to  what  persons  or  cor- 
porations are  entitled  to  exemption. 

Table  No.  5  summarizes  the  law  as  to  the  property  entitled 
to  exemption. 

These  tables  are  not  to  be  considered  by  themselves,  apart 
from  the  text.  It  is  believed,  however,  that  by  a  perusal  of 
them  the  practitioner's  attention  can  be  directed  to  the  cases 
most  readily  for  the  purpose  of  running  them  down. 
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TAXABLE  TRANSFERS. 


Illttstrative  Table  I.    Resident  Decedent. 


Description  of  Propprtr. 


Real  property  "of  the 
value  of  $500  or  over."  |'220, 
Ta*  La*.  Matter  of  Sher- 
leell,  125  N.  Y.  376. 


Interests  In  rfeSl  property 
or  income  tlieref  roni  in  trust 
or  otherwise  (beneficial  in- 
terests in  possession  or  ex- 
pectancy). 


of  the 
§220, 


Personal  property 
value  of  SoOO  or  over.' 
Tax  Law. 

'*  Over  which  this  State  has 
any  jurisdiction  for  pui'poses 
of  taxation."  §242,TaxLavv. 
See  L.  1892,  c.  399,  §  22. 

This  limitation  operated 
until  c.  £8,  L.  1898,  went  into 
effect. 


Folic;  of  Insurance. 


When  Taxable. 


When    situated    in  this 
State. 


When  vesting  after  the 
act,  or  its  successive  amend- 
ments went  into  effect.  The 
act  is  not  retroactive.  Mat- 
ter of  Milne,  76  Hun,  328; 
Mattel-  Of  Van  Kleeck,  121 
N.  Y.  701. 

If  the  time  of  vesting  is 
during  the  life  of  the  act  the 
taxis  to  be  imposed.  Matter 
of  Ogsbury,  7  App.  Div.  71. 

Trust  deed,  made  before 
the  act,  of  securities  to  be 
divided  at  grantor's  death, 
which  occurs  after  act,  vests 
interests  in  those  benefi- 
cially entitled  at  the  time  of 
<leath  and  not  the  time  of  de- 
liver ij.  Matter  of  Green,  153 
N.  Y.  223. 


Wherever  situated.    Mat- 
ter of  Swift,  137  N.  Y.  77. 


Good  will  In  a  newspaper. 
Unitter  bfJonu,  69  App.  l)iv. 
43t. 


IVhcn  not  Taxable. 


When  situated  without  the 
State.  Matter  of  Swift,  137 
N.  Y.  77,  88;  Matter  of  Loril- 
la/rd,  6  Uem.  268. 

Even  though  there  be  an 
equitable  conversion  thereof 
and  the  proceeds  are  brought 
into  the  State.  Matter  of 
Sutton,  149  N.  Y.  618,  afli'g  3 
App.  Div.  208,  and  15  Misc. 


When  they  vested  before 
the  act  went  into  effect. 
Matter  of  Travis,  19  Misc. 
393.  Or  when  the  grantee 
causa  mortis  became  benefl- 
cialiy  entitled  prior  to  the 
act's  going  into  effect.  Mat- 
ter of  Forsyth,  10  Misc.  477, 
480. 

When  the  remainder  was 
vested,  although  defeasible, 
before  the  act  took  effect. 
Matter  of  Seaman,  147  N.  Y. 
69,  77.  Or  where  the  dece- 
dent died  before  the  pnssHge 
of  the  act.  Matter  of  Moore, 
90  Hun,  162. 

Interest  in  joint  stock  as- 
sociation viz:  New  York 
Times.  Matter  of  Jones,  69 
App.  Div.  237. 

United  States  bonds  were 
held  exempt  prior  to  passage 
of  c.  83,  Laws,  1898,  as  the 
phrase  quoted  from  §  242  (op- 
posite) was  held  to  refer  to 
the  jurisdiction  actually  ex- 
ercised through  contempo- 
rary statutes,  by  none  of 
which  U.  S.  Bonds  are  now 
taxable.  Matter  of  Whiting, 
150  N.  Y.  27,  31;  Matter  of 
Sherman,  153  N.  Y.  1,  6. 

The  intention  of  c.  88,  Laws 
of  1898,  is,  by  removing  the 
grounil  of  this  reasoning,  to 
require  the  inclusion  of  such 
bonds  in  an  appraisal. 

By  Dom.  Corp.  On  life  of 
nonresident,  and  policy  It- 
self being  without  the  State. 
Matter  of  Abbett,29  Misc.  666. 
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Illustrative  Table  II.    Non-Resident  Decedents, 


Description  of  Property. 


Eeal  Property. 


Fenonal  Property. 


IVhen  Taxable. 


When  -within  this  State. 
§  220,  Tax  Law,  subd.  2;  Mat- 
ter of  Homaine,  127  N.  Y.  80. 

See  Matter  of  Eustotij  113 
N.  Y.  174,  as  to  law  before  the 
amendments  of  1887. 

See  Matter  of  James^  144 
N.  Y.  6,  as  to  now  payment 
may  be  avoided  by  executors 
in  certain  contingencies. 


When  it  is  tangible  prop- 
erty kept  within  this  State 
by  decedent.  Matter  of 
Phipps,  77  Hun,  325, 328,  afl'd 
143  N.  Y.  641. 

As  where  it  is  Invested  in 
this  State.  Matter-  of  Eo- 
maine,  127  N.  Y.  SO,  88,  e.  g., 
in  bond  and  mortgage.  Ibid. 
Or  deposited  in  savings 
banks.  Matter  of  Burr,  16 
Misc.  89.  See  also  Matter  of 
Clark,  9  N.  Y.  Supp.  444, 
Eansom,Surr.  Or  habitually 
here  for  safe  keeping,  e.  a., 
in  safe  deposit  vaults.    Ibid. 

The  test  is.  Was  the  prop- 
erty tangibly  here  and  re- 
ceiving the  protection  of  our 
laws  ?    Ibid. 

Actual  situation  of  prop- 
erty here  requisite.  Matter 
of  Clark,  eupra. 

Money  is  taxable  if  here, 
even  though  in  a  bank  ac- 
count. Matter  of  Houdayer, 
150  N.  Y.  37;  Matter  of  Black- 
stone,  69  App.  Div.  127.  Or 
even  thongli  it  be  proceeds 
of  sale  of  stock  of  foreign 
corporation.    Ibid. 

New  York  Stock  Exchange 
seat.  Matter  of  Olendin- 
ning,  171  N.  Y.  58;  Matter 
of  Curtis,  31  Misc.  83. 

Leasehold  interest.  Mat- 
ter of  Althause,  63  App,  Div. 
252.  See  Matter  of  Embury, 
154N.  Y.  74G. 


IVhen  not  Taxable. 


When  without  the  State. 
Estate  of  Catherine  Wolfe,  6 
Bern.  268;  Matter  of  Estate 
of  Swift,  137  N.  Y.  77,  88. 


Property  of  decedent  only 

transiently  within  the  State. 
Matter  of  Phipps  (see  oppo- 
site). Or  accidentally  here. 
Matter  of  Romaine,  127  IS .  Y. 
80,  88. 

Note.  Effect  of  this  tran- 
sient situs  here  applies  in 
table  below. 

Policy  of  insurance.  Mat- 
ter of  Abbett.  29  Misc.  566. 

When  decedent  died  before 
act  went  into  effect,  though 
property  was    subsequently  . 
in  this  State.    -Matter  of 
Pettit,  65  App.  Div.  30. 
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Illustrative  Table  III. 
Nature  op  Property. 


Property. 


Bonds. 
Of  domestic  corporations. 


Of  foreign  oorporations. 


United  States. 


Secured   by  mortgage   on 
property  in  this  State. 


On  property  withont  the 
State. 


Stocks. 
Of  domestic  corporation. 


Of  foreign  corporation. 


Money  of  resident. 
0^  non-resident. 


When  Taxable. 


Owned  by  resident  dece- 
dent wherever  it  is.  Matter 
of  Branson,  150  N.  Y.  1,  15. 

Owned  by  non-i"esident  de- 
cedent if  physically  present 
in  this  State.  Matter  of 
Whiting,  150  N.  Y.  27. 


Owned  by  resident  dece- 
dent wherever  they  may  be. 

Owned  by  non-resident 
(and  whether  "  registered  " 
or  "coupon")  but  actually 
in  this  State,  e.g.,  "habitu- 
ally kept  in  safe  deposit," 
here.  Matter  of  Morgan. 'i50 
N.  Y.  35,  and  Matter  of  Whit- 
ing, 150  N.  Y.27. 

State  has  a  right  to  tax  the 
succession  to  such  bonds  but 
has  not  done  so.  Matter  of 
Whiting,  160  N.  Y.  27;  Mat- 
ter of  Sherman,  153  N.  Y.  1. 

Prior  to  ch.  88,  Laws,  1898. 


Held  by  resident  or  non- 
resident. Matter  of  Burr,  16 
Misc.  89, 90;  Matter  of  Clark, 
9  N,  Y,  Supp,  444. 

Held  by  resident.  Matter 
of  Bronson,  ISO'S.  Y.  1;  In  re 
Coming,  23  N.  Y.  Supp.  285, 
2S6.    (See  opinion.) 

Owned  by  resident  dece- 
dent wherever  they  may  be. 

Owned  by  non-resident  de- 
cedent and  held  by  him  at 
his  death  at  his  domicile 
without  the  State,  Matter  of 
Branson,  150  N.  Y,  1, 10;  Mat- 
ter of  Kennedy,  20  Misc.  531, 
Even  though  already  admin- 
istered upon  by  foreign  ex- 
ecutors. Matter  of  Fitch,  160 
N,  Y,  87, 

Owned  by  non-resident  de- 
cedent and  actually  in  the 
State,,  e.  g.,  as  in  a  safe  de- 
posit vault.  Matter  of  Whit- 
ing, 150  N.  Y.  27.  30;  In  re 
Eamaine,  127  N.  Y.  80. 

Ownedbyaresident.  Mat- 
ter ofMerriam,  141  N.  Y.  479. 


Wherever  it  is. 

When  on  deposit  here  in  a 
bank  or  trust  company.  Mat- 
ter of  Hawlayer,  150  N^,  Y,  37, 
40.  citing  Matter  of  Romaine, 
127  N.  Y.  80,  89;  Matter  af 
Bum,  16  Misc.  69. 


When  not  Taxable. 


(See  note  in  Table  II.) 
Owned'  by  non-resident  de- 
cedent and  not  within  this 
State  at  time  ot  his  death. 
Matter  af  Branson,  15U  N.  Y. 
1,6. 

See    Foreign   Held  Bonds 
case,  15  Wall.  300. 

Owned  by  non-resident  and 
not  within  the  State. 


C.  88,  Laws,  1898,  by  omit- 
ting words  ''  over  which  this 
State  has  any  jurisdiction  for 
purposes  of  taxation,"  was 
intended  to  include  them. 
Matter  of  Sherman,  153  N.  Y. 
1,  6.  See  Estate  af  Carver,  4 
Misc.  592;  Matter  of  Plum- 
mer,  161 N.  Y.  631 ;  178  U.  S.  115. 

N.  B.  Tax  is  not  on  the 
bonds  themselves  but  on 
right  of  succession  to  their 
ownership. 

Held  by  non-resident  and 
kept  without  the  State.  Mat- 
ter of  Preston,  75  App.  Div. 
250. 

Held  by  non-resident. 
Matter  af  Branson,  150  N.  T. 
1. 


Owned  by  non-resident  de- 
cedent. Matter  af  Whiting, 
150N,  Y,27;  Matter  af  James, 
144  N,  Y,  6,  12;  Matter  ofEns- 
ton,  113  N.  Y.  174. 

When  not  in  the  State,  or 
only  ^e»i^orari(7/ here.  Mat- 
ter of  Leopold,  35  Misc.  369; 
Mal^ter  of  Euston,  113  N.  Y. 
182. 
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Illusteative  Table  IV. 
Peesons  Entitled  to  Exemption  feom  5%  Tax. 


Person  to  Whom  Fropertjr 
Passes. 

Fatlier  or  motlier. 


Ensband  or  wife. 

ChUd. 

Brother  or  sister. 


Daugbter-in-lav. 
Son-in-law. 


Cbaracter  of  Exemption. 


All  real  property.  Per- 
sonal property  if  val  lie  is  less 
tbaii  $1U,UU0.  If  estate  is 
$IU,UOO  or  over  tax  is  only 
one  per  cent  on  •*  clear  mar- 
ket value."  §  221,  Tax  Laws, 
as  amended,  Laws,  1808,  c.  88. 


Child  adopted  as  such  in 
conformity  with  laws  of  this 
State. 


Child  to  whom  deceased 
"stood  iu  the  mutually  ac- 
kliowietltreil  relation  of  p.'l- 
renl"  for  "not  less  tliau  10 
juHfs  prior"  to  transfer. 

(jSee  note  opposite.) 


Ibid. 
Ibid, 
Ibid. 


Ibid. 
Ibid. 


Ibid. 


Ibid. 


Notes. 


See  §  242,  Tax  Law,  as  to 
definition  of  *' estate,"  and 
Miltrr  of  Hoffman,  143  N.  V. 
3'i7,  333;  Matter  of  De  Graaf, 
24  Misc.  147. 

The  limitation  ($10,000  or 
more)  applies  to  aggregate 
value  of  all  property  trans- 
ferred, "  not  to  the  separate 
value  of  each  separate  trans- 
fer."   Ibid. 

Prior  to  the  act  of  1892  the 
sl^are  passing  to  each  recipi- 
ent was  iiiatio  the  basis,  e.f^ . 
several  legacies,  each  oi 
$0,909,  would  be  held  sever- 
ally exempt.  Ibid.  See  p.  330. 


Ibid. 


Even  though  transfer  is  by 
virtue  of  a  parol  trust  to  ex- 
ecutor for  use  of  the  brother. 
Matter  of  FraUy,  15  N.  Y.  St, 
Kep.  729. 

Exemption  avails  though 
the  daqghter  died  before  de- 
cedent (In  re  McGarvey,  6 
Deiii.  145),  and  though  son- 
in-law  remarried.  Matter  of 
^aj/^  13  Misc.  480.  See  opinion 
of  Ivennedy,  Surr. 

Not  exempt  under  original 
act.  1,1  re  Miller,  110  S.  V. 
216. 

So  exemption  cannot  be 
claimed  if  death  occurred 
while  original  act  was  in  this 
respect  still  operative.  Ibid. 
See  also  Matter  of  Cager,  111 
N.  Y.  343. 

Tax  became  fixed  when 
legacy  vested.  IVarrifiar  v. 
feople,  6  Dein.  211,  214.  See 
cases  cited  on  p.  215.  See  In 
re  Kenieys,  56  Hun,  117. 

Note.  Adoption  must  have 
been  "  in  conformity  with  " 
N.  Y.  laws,  not  necessarily 
under  N .  Y.  laws.  Matter  of 
Butler,  131)  N.  T.  649,  att'g  58 
Hun,  4U0,  403.  Does  not  ex- 
tend to  children  of  adopted 
children. 

Exemption  not  limited  to 
illegitimates.  Matter  of 
Beach,  154  N.  Y.  342,  348.  See 
Matter  of  Spencer  s  Estate, 
4  N.  Y.  Siipp.  305,  opinion 
Kennedy,  Surr. 

Exeinpcion  is  limited  to 
the  individual  and  will  not 
extend  to  his  children.  Mat- 
ter of  Moore,  90  Uun,  102. 

Note.  In  Matter  of  Beach, 
151  N.  Y.  242,  249,  the  Court 
of  Appeals  held  the  word 
'•'person"  to  include  both 
minors  and  adults.  The  leg- 
islature, by  chap.  88,  LaWB 
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Illustrative  Table  IV.    (^Continued.') 
Persons  Entitled  to  Exemption  from  b%  Tax. 


Person  to  Whom  Property 
Passes. 


Ungid   deteendants    bom 
In  lawful  wedlock. 


Bishop  or  religions  corpo- 
ration includes  "  Arch- 
bishop "  or  "  Cardinal  Arch- 
bishop." Matter  of  Kelly  ,'2S 
Misc.  169. 

Corporations  exempt  by 
law  fr&m  taxation  generally. 


Municipal  corporations. 


iixk  tjnit^a  States. 


Character  of  Exemption. 


Ibid. 


Wholly   exempt.    Laws, 
1898,  c.  88. 


Exempt  until  1900.  See 
Tax  Law,  c.  24,  General 
Laws,  34,  subd.  7,  as  amend- 
ed. See  L.  1893,  c.  498;  L. 
1892,  c.  505. 

By  chap.  382,  §  2,  Laws, 
1901),  the  exemption  from 
taxation  was  declared  not  to 
include  the  transfer  tnx. 
Matter  of  Huntington,  168  N. 
Y.  399. 

Not  exempt  prior  to  L.  1886, 
c.  908,  §  220,  but  now  exempt 
if  held'for  a  public  use  within 
the  corporate  limits.  Matter 
of  Thrall,  157  N.  Y.  46. 


Legacy  to  U.  S.  must  bear 
the  tax.  Matter  of  Shennan, 
153  N.  Y.  1:  Matter  of  Whit- 
ing, 150  N.  Y.  2,^\  Matter  of 
Afernam,  141  N.  T.  479. 


Notes. 


1898,  thereupon  amended  the 
act  by  substituting  "child" 
for  "  person  "  and  added  the 
proviso  that  "  such  relation- 
ship commenced  at  or  before 
the  child's  fifteenth  birth- 
day, and  was  continuous  for 
said  ten  years  thereafter." 

Children  and  children's 
children,  i.e.,  direct  descend- 
ants of  decedent  alone  in- 
tended, not  those  of  brothers 
and  sisters  of  decedent. 
Matter  of  Miller,  45  Hun,  244. 

If  domestic.  Matter  of 
Balleis,  144  N.  Y.  132. 


But  "exempt  by  law" 
means  specifically  exempt  by 
aifirraative  statutes.  It  does 
not  relieve  fnim  this  act  cor- 
porations which  have  merely 
not  been  taxed.  Matter  of 
Sherman,  153  N.  Y.  1, 6:  Mat- 
ter of  Knoedler,  140  N.  Y.  377. 


Matter  of  Hamilton,  148 
N.  Y.  310,  held  bequest  to 
New  Yorlc  City  for  a  public 
fountain  was  taxable.  But 
after  the  revision  of  the  tax 
laws,  a  bequest  to  City  of 
Middletown  of  $30,000  for  a 
public  library  was  held  not 
taxable.  Matter  of  Thrall, 
157  N.  Y.  46,  rev'g  30  App. 
Div.  271. 
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Illustrative  Table  V. 
Property  Entitled  to  Exemption  from  5%  Tax. 


Kind  of  Property. 


Eeal  prnperty  passing  to 
the  persons  ilescribe*!  iu  sec- 
tiou  221.    See  Table  IV. 


Beal  property  without  the 
State. 


Real  property  or  an  inter- 
est therein  of  less  than  $jOO 
value.    Section  'J:M. 

Personal  property  passing 
to  persons  described  in  sec- 
tlou  •Hi. 


Personal  property  of  less 
than  "lair  riialkot  or  cash 
value"  of  S5U0. 


Personal    property   be- 

queuLlteil  to  pay  ur  tliscltarge 
a  debt  of  Ihe  decedenl. 

Or  to  buy  or  maintain  a 
burial  plut. 

U.  S.  bonds. 


Degree  of  Exenipliou. 


Entirely. 


Entirely. 


Entirely. 


Subject  to  only  one  per 
cent  tax  in  case  tlie  property 
is  of  the  value  of  S1U,UU0  or 
over. 


Entirely. 


See  §  16. 


Entirely. 


Entirely  until  amendment 
of  law  by  c.  88,  Laws,  \tS'.)H. 
See  Mitlltr  ijf  Shtrman,  153 
N.  r.  1. 


Notes. 


Does  not  include   foreign 
corporations.    See  Table  IV. 
Af.itler  of  Prime,  136  N.  T.  ■ 
917. 

Lorrillard'^.  /"«/</?,  6  Bern. 
208;  MatUr  of  Swift,  137  K.  Y. 
Tl. 

And  the  proceeds  of  snob 

§rop"vty  brought  witliin  this 
tate  enjoy  the  same  exeuip- 
tious.    Ibid. 

Matter  of  Kene,  8  Misc. 
Vtl;  Matter  of  Slurwelt,  125 
N.  Y.  376,  379. 

See  Matter  of  Hoffman, 
143  N.  Y.  3-27,  as  to  effect  of 
words  "of  tlie  value  of 
SSIO.OOO  or  more,"  under  defi- 
nition of  "  property  "  in  sec- 
tion 22,  c.  399,  Laws,  1892. 

The  value  is  to  be  estl- 
mateilasof  tlie  time  of  trans- 
fer of  title  and  not  of  posses- 
sion. Mutter  of  Sioane,  154 
N.  Y.  109.  See  Matter  of 
Sherwrll,  Via  N.  Y.  37G,  379. 
See  Mutter  of  Sliillimin,  10 
Misc.  GiA,  aud  cases  dis- 
cussed. 


See  Matter  of  Vinot,TS.  Y. 
Supp.  51. 

In  the  Matter  of  Sherman. 
the  Court  of  Apiieals  heiil 
United  States  bonds  exempt 
because  of  the  words  iu  sec- 
tion 242,  "over  wldeli  this 
State  has  any  jnrisiliotion 
for  the  purpose  of  taxation." 

Hut  tiie  legislHtin-e  of  1898 
ampindcLl  thesection  by  tiniit- 
ting  tliese  words  so  as  to  en- 
title tlie  State  to  liave  lliein 
inciudeil  in  the  appraisal. 
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§  4.  The  successiTC  amendments  to  the  law.— The  inade- 
quacy of  the  original  law  to  accomplish  the  purposes  of  the 
■  legislature  (which  as  was  somewhere  observed  was  to  tax 
"  everj'thing  in  sight ")  was  from  time  to  time  pointed  out  by 
the  courts  and  successive  amendments  were  made  with  the 
intent  to  accomplish  these  purposes  and  give  certainty  and 
definiteness  to  the  language  used ;  and  so  the  applicability  of 
the  law  to  various  classes  of  property  has  undergone  a  pro- 
gressive development  resulting  in  the  present  rules  as  sum- 
marized in  the  foregoing  tables. 

It  hardly  seems  important  in  a  worii  of  this  character  to 
trace  the  development  of  the  law  or  to  indicate  the  character 
of  the  successive  amendments.  But  it  is  proper  to  observe 
preliminarily  that  it  has  been  distinctly  held  : 

(a)  That  neither  the  act  nor  its  successive  amendments  have 
any  retroactive  effect.  See  Matter  of  Van  Kleeck,  121  N.  T. 
701 ;  Matter  of  Travis,  19  Misc.  393,  citing  Matter  of  Miller^ 
110  N.  Y.  216 ;  Matter  of  Cager,  111  N.  Y.  343 ;  Matter  of 
Seaman,  147  K  Y.  69. 

(J)  And  consequently  do  not  affect  estates  or  interests  vest- 
ing prior  to  the  time  when  the  act  or  any  particular  amendment 
thereof  went  into  effect.  See  Matter  of  Coggswell,  4  Dem.  248  ; 
Matter  of  Travis,  19  Misc.  393  ;  Matter  of  Pell,  171  JST.  Y.  48. 

{c)  Nor  can  retroactive  operation  be  given  to  the  exemption 
provided  for  by  any  of  these  successive  amendments.  In  re 
Wolff's  Estate,  15  K  Y.  Supp.  539,  546,  citing  Sherrill  v. 
Christ  Church,  121  IST.  Y.  701  ;  Matter  of  Minium,  15  N.  Y. 
Supp.  547».  See  Matter  of  Wolff,  supra,  note,  page  547. 
Matter  of  Graves,  171  N.  Y.  41. 

§  4a.  Assets  taxable. — Before  proceeding  to  a  discussion 
of  the  variety  of  estates  held  taxable,  it  may  be  well  to  state  in 
a  word  the  general  principles  covering  this  question  which  are 
concisely  that  (a)  the  tax  is  imposed  upon  the  property  in  the 
form  in  which  it  stood  at  the  time  of  testator's  death,  (6)  in 
the  case  of  a  resident  decedent,  all  of  his  personal  property, 
no  matter  where  the  same  may  be,  is  taxable,  (c)  in  the  case  of 
a  non-resident,  only  such  personal  property  is  taxable  as  is 
within  the  State  of  New  York  at  the  time  of  decedent's  death ; 
stocks  in  New  York  corporations  being  considered  assets 
within  the  State,  although. the  stock  certificates  themselves 
may  be  without  the  State  at  the  time  of  death. 
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In  the  law  as  it  was  first  passed  (chapter  483,  Laws  of  1885) 
the  estates  of  non-residents  were  not  reached  {Matter  ofEiiston, 
113  N.  Y.  174),  and  it  was  not  until  the  passage  of  chapter 
713,  Laws  of  1887,  that  such  estates  became  taxable.  Matter  of 
Romaine,  127  N.  Y.  80.  The  passage  of  that  amendatory  act 
and  later  amendments  brought  a  large  number  of  questions 
before  the  courts.     Some  of  these  were  as  follows : 

Personal  property  of  a  resident  decedent  outside  of  the  State 
was  declared  subject  to  tax,  but  such  real  property  of  a  resi- 
dent decedent,  where,  under  a  power  of  sale,  the  executors  were 
authorized  to  sell  to  pay  legacies,  was  held  not  subject  to  tax. 
Matter  of  Swift,  137  N.  Y.  77. 

A  bond  and  mortgage  upon  real  estate  in  New  York  State, 
corporate  bonds,  deposits  in  savings  bank,  property  of  a  non- 
resident, but  within  this  State  at  the  time  of  death,  were  held 
subject  to  tax.     Matter  of  Romaine,  127  N.  Y.  80. 

Stocks  of  foreign  corporations  held  by  a  resident  decedent 
were  declared  to  be  subject  to  tax.  Matter  of  Merriam,  141 
N.  Y.  479  ;  also  stocks  in  domestic  corporations  held  by  a  non- 
resident decedent.  Matter  of  Bronson,  150  JST.  Y.  1.  This  rule 
applies  to  future  estates.  Matter  of  Bushnell,  73  App.  Div. 
325.  Bonds  of  domestic  corporations  owned  by  a  non-resident 
decedent,  whose  physical  situs  was  outside  of  the  State  at  time 
of  death  were  held  not  to  be  subject  to  tax.  Matter  of  Branson, 
150  IST.  Y.  1 ;  and  bonds  of  foreign  and  domestic  corporations 
owned  by  a  non-resident  and  deposited  in  a  safe  deposit 
vault  within  New  York  State  at  the  time  of  his  death  were 
declared  subject  to  tax.  Matter  of  Whiting,  150  N.  Y.  27. 
Certificates  of  stock  in  a  foreign  corporation  within  this  State 
at  the  time  of  death  were  held  in  the  same  case,  not  to  be  tax- 
able when  owned  by  a  non-resident.  Deposits  of  a  non-resi- 
dent decedent  in  a  New  York  Trust  Company  or  bank  were 
declared  subject  to  tax.    Matter  of  Houdayer,  150  N.  Y.  37. 

It  was  held  in  Matter  of  Sutton,  3  App.  Div.  208,  affirmed 
without  opinion  in  149  N.  Y.  618,  that  a  direction  to  the  ex- 
ecutors to  convert  the  entire  estate  into  money  would  not  re- 
sult in  a  tax  on  the  real  estate  which  was  so  converted,  the 
tax  being  imposed  on  the  .property  in  the  form  in  which  it 
stood  when  the  testator  died. 

It  was  held,  m  Matter  of  Whiting,  160  N.  Y.  27,  and  again 
in  Matter  of  Sherman,  153  N.  Y.  1,  that  under  the  word- 
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ing  of  the  act  of  1892,  which  declared  that  the  words  "  es^ 
tate  "  and  "  property  "  as  used  in  the  act  should  include  "  all 
property  or  interest  therein  whether  situated  within  or  with- 
out this  State,  over  which  this  State  has  any  jurisdiction  for 
the  purposes  of  taxation,"  United  States  bonds  were  not  the 
subject  of  taxation  ;  but  in  Matter  of  Plummer,  161  N.  Y. 
631,  which  was  decided  under  the  amended  law  in  which  the 
words  "  over  which  this  State  has  any  jurisdiction  for  the  pur- 
poses of  taxation  "  are  omitted,  it  was  held  that  United  States 
bonds  were  subject  to  tax  and  they  are  now  so  subject.  This 
case  was  taken  into  the  United  States  courts  {PLummer  v. 
Coler,  178  U.  S.  115)  and  the  decision  of  the  Court  of  Appeals 
was  there  upheld. 

A  life  insurance  policy  made  payable  to  heirs,  executors,  ad- 
ministrators or  assigns  or  to  personal  representatives,  was  de- 
clared to  be  property  subject  to  tax  in  Matter  of  Knoedler,  140 
N.  Y.  377;  but  policies  of  a  domestic  life  insurance  company 
issued  upon  the  life  of  a  non-resident  and  not  within  the  State 
at  time  of  death,  are  held  not  taxable.  Matter  of  Ahhett,  29 
Misc.  567.  Nor  even,  in  latter  case,  where  policies  are  with- 
in State,  at  his  death.  Matter  of  Horn,  N.  Y.  Law  Journal, 
Oct.  31,  1902. 

The  following  assets  have  also  been  declared  taxable  by  our 
courts : 

Money  deposited  in  a  New  York  Trust  Company  to  the 
credit  of  a  resident  of  Illinois,  representing  proceeds  of  shares 
of  foreign  stock  and  awaiting  a  reinvestment,  Matter  of 
Blachstone,  69  App.  Div.  127,  aff'd  171  N.  Y.  56 ;  the  good 
will  of  a  corporation  or  association.  Matter  of  Jones,  69  App. 
Div.  237 ;  Matter  of  Brandreth,  169  N.  Y.  437 ;  also  the  dis- 
tributive share  of  a  daughter  in  her  father's  real  property  not 
sold  by  his  executors  and  remaining  unconverted  at  the  time 
of  daughter's  death.  Matter  of  Mills,  32  Misc.  493  ;  the  in- 
terest of  non-resident  decedent  in  New  York  corporations 
represented  by  certificates  of  stock  standing  on  the  books  of 
the  corporation  in  the  name  of  the  decedent's  stockbrokers, 
but  assigned  by  them  in  blank  to  decedent-,  Matter  of  New- 
comb,  71  App.  Div.  606  ;  property  owned  by  a  resident  located 
in  a  foreign  State  administered  upon  in  that  State,  distributed 
to  resident  thereof  and  never  coming  into  the  hands  of  the 
local  administrators,  Matter  of  Dingman,  66  App.  Div.  228  ; 
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moneys  of  a  non-resident  decedent  in  the  hands  of  his  attor- 
ney here,  Matter  of  Burr,  16  Misc.  89. 

A  leasehold  interest  in  land  subject  to  tax  as  personal  prop- 
erty, Matter  of  Alt/muse,  63  App.  Div.  252,  affirmed  by 
Court  of  Appeals  without  opinion. 

The  following  assets  have  been  declared  not  to  be  taxable  : 

The  interest  of  a  member  of  a  joint-stock  association  in  New 
York  real  estate  taken  in  the  name  of  the  president  of  the 
association  for  the  benefit  of  the  members  thereof  not  taxable 
as  personal  property,  Matter  of  Jones,  69  App.  Div.  237,  re- 
versing 28  Misc.  356* ;  moneys  of  a  non-resident,  temporarily 
on  deposit  within  this  State  at  the  time  of  his  death  for  the 
purpose  of  investing  the  same  in  the  stock  of  a  foreign  corpo- 
ration, although  decedent  died  before  a  completion  of  the 
transaction.  Matter  of  Leopold,  35  Misc.  369 ;  amount  re- 
ceived from  the  gratuity  fund  of  the  Produce  Exchange  as  the 
same  belongs  to  the  beneficiaries  specified  in  the  by-laws,  Mat- 
ter  of  Fay,  25  Misc.  468. 

Debt  due  non-resident  decedent  from  non-resident  banker 
doing  business  in  New  York,  Matter  of  Bentley,  31  Misc.  656. 

Stock  held  for  decedent  by  brokers,  as  security  for  ad- 
vances exceeding  the  amount  realized  upon  the  sale  after 
death  of  principal.  Matter  of  Havemeyer,  32  Misc.  416 ;  and 
bonds  and  stocks  of  domestic  corporations  pledged  bjr  a  non- 
resident decedent  to  secure  a  debt,  Matter  of  Pullman,  46  App. 
Div.  574.  [But  where  the  executor  of  a  resident  decedent  who 
pledged  her  stock  as  collateral,  pays  off  the  loan  and  redeems 
the  stock  the  same  is  taxable.  Matter  of  Hurcoinh,  36  Misc. 
755.]  Bonds  secured  by  mortgages  on  Kings  County  prop- 
erty, the  property  of  a  non-resident  and  outside  the  State  at 
the  time  of  death.     Matter  of  Preston,  75  App.  Div.  250. 

Debts  and  legacies  due  a  non-resident  decedent  and  which 
have  never  been  reduced  to  possession.  Matter  of  Phipps, 
143  N.  Y.  641 ;  Matter  of  Zefita,  167  N.  Y.  280.  So  also,  open 
account  in  name  of  non-resident  decedent  in  a  joint  stock  com- 
pany of  which  he  is  an  officer.  Matter  of  Horn,  N.  Y.  Law 
Journal,  Oct.  31,  1902. 

§  5.  Exceptions  and  limitations.— Section  221  of  the  Tax 
Law  provides  for  certain  exceptions  and  limitations,  and  is  as 
follows : 


•The  Court  of  Appeals  handed  down  a  decision  December  16, 1902,  reversing  this  case. 
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"  "When  the  property  or  any  beneficial  interest  therein  passes 
by  any  such  transfer  to  or  for  the  use  of  any  father,  mother^ 
husband,  wife,  child,  brother,  sister,  wife  or  widow  of  a  son  or  the 
husband  of  a  daughter,  or  any  cldld  or  children  adopted  as  such 
in  conformity  with  the  laws  of  this  State,  of  the  decedent, 
grantor,  donor  or  vendor,  or  to  any  cMld,  to  whom  any  such 
decedent,  grantor,  donor  or  vendor  for  not  less  than  ten  years 
prior  to  such  transfer  stood  in  the  mutually  acknowledged  rela- 
tion of  a  Y'^VQr\t,  provided,  however,  such  relationship  began  at 
or  before  the  child's  fifteenth  birthday  and  was  continuous  for 
said  ten  years  thereafter,  or  to  any  lineal  descendant  of  such  de- 
cedent, grantor,  donor  or  vendor  born  in  lawful  wedlock,  such 
transfer  of  property  shall  not  be  taxable  under  this  act,  unless 
it  is  personal  property  of  the  value  of  ten  thousand  dolla/rs  or 
more,  in  which  case  it  shall  be  taxable  under  this  act  at  the 
rate  of  one  per  centum  upon  the  clear  market  value  of  such 
property. 

"  But  any  property  heretofore  or  hereafter  devised  or  be- 
queathed to  any  person  who  is  a  bishop  or  to  any  religious 
corporation,  including  corporations  organized  exclusively  for 
Bible  or  tract  purposes,  shall  be  exempted  from  and  not  sub- 
ject to  the  provisions  of  this  act.  There  shall  also  be  exempted 
from  and  not  subject  to  the  provisions  of  this  act  personal 
property  other  than  money  or  securities  bequeathed  to  a  cor- 
poration or  association  organized  exclusively  for  the  moral  or 
mental  improvement  of  men  or  women,  or  for  charitable,  be- 
nevolent, missionary,  hospital,  infirmary,  educational,  scien- 
tific, literary,  library,  patriotic,  cemetery  or  historical  purposes, 
or  for  the  enforcement  of  laws  relating  to  children  or  animals, 
or  for  two  or  more  of  such  purposes  and  used  exclusively  for 
carrying  out  one  or  more  of  such  purposes.  But  no  such  cor- 
poration or  association  shall  be  entitled  to  such  exemption  if 
any  officer,  member,  or  employee  thereof  shall  receive  or  may 
be  lawfully  entitled  to  receive,  any  pecuniary  profit  from  the 
operation  thereof,  except  reasonable  compensation  for  services 
in  effecting  one  or  more  of  such  purposes,  or  as  proper  benefi- 
ciaries of  its  strictly  charitable  purposes ;  or  if  the  organization 
thereof  for  any  such  avowed  purpose  be  a  guise  or  pre- 
tense for  directly  or  indirectly  making  any  other  pecuniary 
profit  for  such  corporation  or  association,  or  for  any  of 
its   members  or  employees,  or  if  it  be  not  in   good  faith  or- 
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ganized  or  conducted  exclusively  for  one  or  more  of  such 
purposes." 

Until  the  amendment  provided  for  by  chapter  399  of  the 
Laws  of  1892  took  effect,  it  was  held  that  no  tax  could  be  lev- 
ied against  an  amount  passing  to  either  of  the  persons  men- 
tioned in  section  221,  unless  such  amount  in  each  case  was 
personal  property  and  exceeded  in  value  $10,000  {Matter  of 
Hoffman,  143  N.  Y.  327),  but  by  that  amendment  it  was  the 
valuation  of  the  whole  estate  and  not  of  the  particular 
legacies  which  was  considered,  so  that  if  the  aggregate  trans- 
fers to  taxable  persons  exceeded  $10,000,  then  the  interest  of 
each  recipient  of  such  transfer  became  taxable,  no  matter  how 
small  his  proportion  was.  Thus  it  \\'as  held,  in  Matter  of 
Corbett,  171  N.  Y.  516,  where  decedent  died  intestate,  leaving 
an  estate  of  $11,880.69  in  personal  property,  of  which  amount 
a  brother  and  sister  each  took  one  third  and  two  nieces  divided 
the  remaining  third,  that  each  of  these  interests  was  subject 
to  tax.  To  the  same  effect,  see  Matter  of  Curtis,  31  Misc.  83, 
and  Matter  of  DeOraaf  24  Misc.  147.  Where  the  absolute 
power  of  disposition  is  given  by  a  will  to  a  beneficiary  there- 
under and  that  power  is  exercised  by  the  beneficiary,  the  de- 
gree of  relationship  of  the  donee  of  the  power  to  the  donor 
thereof  and  not  to  the  party  originally  creating  the  power, 
governs.     Matter  of  Seaver,  63  App.  Div.  283. 

§  6.  Mutually  acknowledged  relation  of  parent. — This  re- 
lationship must,  of  course,  be  established  by  proof  before  the 
appraiser  and  it  has  been  held  that  the  mere  fact  that  in 
his  will,  testator  describes  the  beneficiary  as  his  "  niece  and 
adopted  daughter,"  will  not,  rf  itself  be  sufficient  to  warrant 
the  exemption.  Matter  of  Fisch,  34  Misc.  146.  The  ex- 
emption as  it  originally  read  was  in  favor  of  "  any  person  "  to 
whom  the  decedent  for  not  less  than  ten  years  prior  to  the  tax- 
able transfer  stood  in  the  mutually  acknowledged  relation  of  a 
parent.  This  elicited  different  constructions  by  the  various 
general  terms.  In  the  First  Department  {Matter  of  Hunt,  86 
Hun,  232)  Van  Brunt,  P.  J.,  held  that  the  provision  covered 
only  the  case  where  an  illegitimate  child  had  been  recognized 
by  its  parent  and  such  recognition  had  been  mutual  and  had 
continued  for  ten  years  or  more,  and  consequently  excluded 
from  the  benefits  of  the  exemption  the  niece  of  the  testator  on 
whose  behalf  it  was  claimed  that  the  testator  stood  to  her  in 
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the  mutually  acknowledged  relation  of  parent  at  the  time  of 
his  death.  In  the  Third  Department  {Matter  of  Mohols,  91 
Hun,  140),  and  in  the  Second  Department  {Matter  of  Butler, 
58  Hun,  400), it  was  held  that  the  words  "any  person"  were 
words  too  general  to  be  capable  of  such  limitation.  The  Mat- 
ter of  Hunt  was  not  appealed.  The  Matter  of  Butler  was  af- 
firmed Avithout  opinion  by  the  Court  of  Appeals,  136  N.  Y.  649. 

Eut  in  Matter  of  Beach,  19  App.  Div.  630,  the  same  ques- 
tion as  in  Matter  of  Hunt  came  up  and  the  same  decision 
was  made  as  had  been  made  in  that  case.  Upon  appeal  to  the 
Court  of  Appeals  (154  N.  Y.  242),  Judge  Andrews  discussed 
the  question  at  length  and  held  that  it  was  not  the  intention  of 
the  legislature  by  the  provision  to  cover  the  case  of  illegiti- 
mate children  only.     He  says : 

"  The  language  imports  no  such  limitation.  The  words '  any 
person '  seem  inconsistent  with  so  narrow  a  construction.  There 
can  be  no  doubt  that  illegitimate  children  may  come  within  the 
description.  .  .  .  The  clause  was  intended  to  have  a  broader 
scope ;  to  include  among  others,  those  cases,  not  infrequent, 
where  a  person  without  offspring,  needing  the  care  and  affec- 
tion of  some  one  willing  to  assume  the  position  of  a  child,  takes 
without  formal  adoption,  a  friend  or  relative  into  his  household, 
standing  to  such  person  in  loco  parentis,  or  as  a  parent,  and  re- 
ceives in  return  filial  attention  and  service.  The  fixing  of  a 
period  of  ten  years,  during  which  the  relation  must  continue 
in  order  to  entitle  such  person  to  the  benefit  of  the  exemption, 
is  a  safeguard  against  imposition,  and  when  for  that  period  this 
relation  has  been  mutually  acknowledged  "  (which  at  page  248 
it  is  said  is  equivalent  to  "  mutually  recognized  ")  "  the  case  is 
fairly  brought  within  the  policy  upon  which  children  are  ex- 
empted from  the  imposition  of  a  tax  upon  property  derived 
under  the  will  of  their  parents." 

The  learned  justice  further  observed : 

"  If  it  bad  been  the  intention  of  the  legislature  to  benefit  the 
innocent  child  of  meretricious  commerce,  there  would  seem  to 
be  no  reason  why  any  period  of  time  should  be  interposed,  dur- 
ing which  the  relation  should  be  acknowledged,  as  a  condition  of 
the  child's  enjoying  the  benefit  conferred.  The  death  of  the 
parent  before  the  child  reached  the  age  of  ten  years,  or  an  ac- 
knowledgment of  the  relation  deferred  to  a  period  within  ten 
years  of  the  death  of  the  parent,  would  deprive  the  child  of  the 
70 
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benefit  of  the  exemption,  a  result  which  would  seem  to  "be  most 
unjust  if  the  legislature  enacted  the  statute  in  the  interest  of  ille- 
gitimates. The  legislature,  at  the  time  of  the  enactment  in 
question,  had  in  mind  the  question  of  legitimacy,  for  it  ex- 
cluded illegitimate  descendants  of  a  decedent  from  the  benefit 
of  the  exemption  hy  the  words  'or  any  lineal  descendant  of 
such  decedent,  etc.,  iom  in  lawful  wedlock.''  In  other  Avords, 
illegitimate  descendants  are  not  entitled  as  such  to  the  exemp- 
tion in  any  case,  or  under  any  circumstances.  They  only  be- 
come so  entitled  under  the  alternative  clause  when  the  con- 
ditions of  the  statute  are  met,  and  then  not  because  they  are 
illegitimate,  but  because  they  are  embraced  within  the  words 
'any  person.' " 

The  case  involved  the  further  point  that,  at  the  time  of  the 
inception  of  the  relationship  the  claimant  was  an  adult.  It  was 
held  that  this  did  not  take  the  case  out  of  the  statute ;  but  that 
the  words  "any  person"  included  both  minors  and  adults. 

Shortly  after  this  decision  was  made  the  legislature  amended 
the  act  (by  chapter  88,  of  the  Laws  of  1898)  by  making  the 
exception  read :  "  Or  to  any  child  to  whom  any  such  decedent 
for  not  less  than  ten  years  prior  to  such  transfer  stood  in  the 
mutually  acknowledged  relation  of  parent ;  "  and  by  adding  the 
proviso,  "  that  such  relation  began  at  or  before  the  child's  fif- 
teenth birthday  and  was  continuous  for  such  ten  years  there- 
after.' 

The  actual  intent  expressed  at  the  time  this  law  was  intro- 
duced and  passed,  was  to  meet  and  obviate  the  decision  in  the 
Beach  case  so  as  to  limit  the  exemption  to  minors,  extending  it 
to  adults  only  when  the  relation  began  at  or  before  the  child's 
fifteenth  birthday  and  was  continuous  for  ten  years  thereafter. 
Doubtless  the  courts  will  so  interpret  the  act  as  amended.  It 
is  unfortunate  however,  that  the  legislature  saw  fit  to  substitute 
the  word  "child"  for  the  word  "person"  for  it  would  not  be  a 
forced  reasoning  to  argue  from  the  substitution  of  tiie  words 
"  child  "  for  "  any  person  "  an  intent  on  the  part  of  the  legisla- 
ture to  meet  the  prior  reasoning  of  the  Court  of  Appealsin  the 
Beach  case  where  it  was  held  that  the  words  "  any  person " 
could  not  be  so  limited  as  to  be  confined  to  illegitimates.  If 
this  should  be  held  to  have  been  the  intent  of  the  legislature  the 
effect  of  the  amendment  would  be  to  limit  the  benefits  of  exemp- 
tions to  the  following  four  classes ; 
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((Z)  To  a  child  of  the  decedent,  i.  e.,  a  son  or  daughter. 

(5)  To  a  child  adopted  as  such  in  conformity  with  the  laws 
of  this  State. 

(c)  To  any  child  who  was  a  lineal  descendant  born  in  lawful 
wedlock,  i.  e.,  grandchildren  of  the  decedent. 

{d)  To  a  child  whose  parentage  by  the  decedent  has  been 
acknowledged  under  the  conditions  and  for  the  period  specified 
in  the  statute. 

This  would  offer  a  consistent  and  comprehensive  scheme  by 
which  the  benefits  of  the  exemption  can  be  extended  to  all  chil- 
dren, whether  (1)  strangers  to  the  blood,  brought  into  the  family 
by  adoption,  (2)  legitimate  children,  (3)  grandchildren,  and 
finally  (4)  illegitimate  children  acknowledged  by  the  parent 
for  the  period  contemplated  ;  such  children  may  be  adults  at 
the  time  of  claiming  the  exemption,  but  the  acknowledgment 
must  have  taken  place  or  commenced  at  or  before  the  child's 
fifteenth  birthday. 

But  the  reasoning  of  Andrews,  Ch.  J.,  in  Matter  of  Beach 
above  quoted  (see  154  N.  Y.  247,  248),  is  cogent  and  satisfac- 
tory and  should  control  the  courts  of  first  instance  in  constru- 
ing the  act  as  now  amended.  For  if  the  legislature  intended 
to  exempt  illegitimates  as  such,  it  could  have  said  so  in  so  many 
words. 

This  amendment,  like  those  which  have  preceded  it,  will  not 
be  held  to  be  retroactive  and  therefore  will  not  affect  exemp- 
tions, the  right  to  which  accrued  before  it  went  into  operation. 
See  Matter  of  Cager,  111  IS.  Y.  343;  Matter  of  Kemeys,  56 
Hun,  518 ;  Matter  of  Thomas,  3  Misc.  388,  390.  The  ex- 
emption does  not  apply  to  the  children  of  an  adopted  child. 
Matter  of  Moore,  90  Hun,  162 ;  Matter  of  Fisch,  34  Misc. 
146. 

§  7.  Exemption  of  institutions  and  corporations.  —  The 
Tax  Law  by  section  4,  subdivision  7  (see  chapter  908  of  Laws 
of  1896)  exempted  from  taxation,  "  The  real  property  of  a  cor- 
poration or  association  organized  exclusively  for  the  moral  or 
mental  improvement  of  men  or  women,  or  for  religious,  Bible, 
tract,  charitable,  benevolent,  missionary,  hospital,  infirmary, 
educational,  scientific,  literary,  library,  patriotic,  historical  or 
cemetery  purposes,  or  for  the  enforcement  of  laws  relating  to 
children  or  animals,  or  for  two  or  more  such  purposes,  and  used 
exclusively  for  carrying  out  thereupon  one  or  more  of  such 
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purposes ;  and  the  "  property  of  any  such  corporation  shall  be 
exempt  from  taxation."  (The  act  as  it  now  stands  is  given 
above.) 

The  property  of  such  corporations  having  been  thus  declared 
exempt  from  taxation  was  not  subjected  to  the  special  tax, 
known  as  the  Tax  on  Transfers,  by  virtue  of  section  220  above 
quoted,  which  says,  "  That  a  tax  shall  be  imposed  upon  the 
transfer  of  any  property  ....  to  corporations  not  exempt 
from  taxation,"  until  the  year  1900  when  a  change  was  made 
in  the  law  as  will  hereafter  be  seen. 

Section  221,  however,  before  quoted,  explicitly  exempted 
religious  corporations  from  liability  to  the  tax  and  this  law 
is  still  in  force.  It  applies,  however,  only  to  domestic  corpora- 
tions.    Matter  of  Balleis,  144  N.  Y.  132. 

The  language,  "  exempt  by  law  from  taxation,"  contemplates 
some  actual  provision  of  the  law  affirmatively  exempting  the 
corporations.  The  mere  absence  of  any  provision  actually 
taxing  a  corporation,  does  not  constitute  that  corporation 
"exempt  from  taxation."  Church  Charity  Foundation  v. 
People,  6  Dem.  154,  156.  This  statutory  exemption  is  not 
extended  to  any  particular  class  of  societies  or  corporations  by 
section  220  ;  the  exemption  there  contemplated  was  that  of  spe- 
cific corporations  exempted  by  particular  acts.  But  the  pro- 
vision of  section  221  specifically  exempting  any  person  who  is 
a  bishop  (and  this  has  been  construed  to  include  an  archbishop 
or  cardinal  archbishop  in  his  official  capacity,  Matter  of  Kelly, 
29  Misc.  169),  or  any  religious  corporation,  is  an  exemption  of 
such  corporations  as  a  class.  Any  corporation  therefore  which 
belongs  to  the  class  of  religious  corporations  which  is  ex- 
empted, is  entitled  to  the  benefit  of  the  statute. 

In  Matter  of  Miller,  5  Dem.  132,  138,  it  was  held  that 
there  was  no  such  general  exemption  as  to  make  St.  Thomas's 
Church  exempt  from  a  tax  upon  a  legacy  to  it,  although  its 
building  was  undoubtedly  exempt  from  taxation  by  statute ; 
this  could  no  longer  be  held  under  the  present  act. 

In  Matter  of  Craves,  first  reported  in  34  Misc.  677,  an 
interesting  question  arose  as  to  whether  a  devise  and  bequest 
of  an  entire  residuary  estate  to  trustees  named  for  tbe  purpose 
of  founding  and  maintaining  a  Home  for  the  Aged  would  be 
subject  to  tax,  it  being  contended  that  the  exemption  applied 
only  in  cases  where  the  transfer  is  to  a  corporation  or  associa- 
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tion  already  organized  and  not  to  trustees  for  such  an  organ- 
ization to  be  afterwards  organized. 

The  testator  died  on  the  21st  of  July,  189G,  when  .chapter  908 
of  the  Laws  of  1896  was  in  force,  and  the  devise  and  bequest  to 
the  trustees  named  was  for  a  period  measured  by  two  lives  in 
being.  The  Surrogate  of  Onondaga  County,  by  whom  the 
case  was  first  heard,  held  that  a  transfer  tax  should  be  im- 
posed upon  the  value  of  the  devise  and  legacy  during  the  lives 
of  the  two  persons  in  being,  that  after  that  period  the  title  to 
the  trust  property  was  in  the  Supreme  Court  and  that  the  re- 
mainder so  passing  to  the  Supreme  Court  was  exempt  from 
the  tax,  that  court  being  a  branch  of  the  state  government 
and  so  exempt.  The  Court  of  Appeals,  however  (171  N.  Y. 
40),  reversed  this  decision  calling  attention  particularly  to 
the  fact  that  the  words  of  exemption  in  the  statute  of  1896 
covei'ed  the  property  "  of  a  corporation  or  association  "  and 
that  this  statute  inight  be  considered  as  making  a  distinction 
between  a  corporation  and  an  association  and  that  the  trustees 
in  this  case  might  be  deemed  to  be  an  association  under  this 
statute,  although  not  actually  incorporated. 

The  case,  however,  was  decided  on  the  broader  ground  that 
it  was  proper  to  consider  the  residuary  estate  as  if  it  were  ac- 
tually in  possession  of  a  corporation  already  formed  under  the 
testator's  will,  or  as  in  the  control  of  the  Supreme  Court  for 
the  purpose  of  carrying  out  the  testator's  charitable  scheme, 
and  that  in  either  view  the  imposition  of  a  tax  upon  the 
residuary  estate  could  not  be  sustained. 

In  the  same  case  an  attempt  was  made  to  bring  this  be- 
quest under  the  amendment  of  1900,  removing  the  exemptions 
in  certain  cases,  but  the  court  held,  in  line  with  its  previous 
decisions  on  the  same  point,  that  the  law  in  effect  at  the  time 
of  the  death  of  testator,  and  not  a  later  law  passed  before 
actual  appraisal,  prevailed.  (See  also  as  to  this  point,  Matter 
of  VanderULt,  68  App.  Div.  27.) 

The  text-books  dealing  exclusively  with  the  law  of  taxable 
transfers,  deal  in  great  detail  with  the  question  of  the  specific 
corporations  exempt  under  particular  acts  or  particular  deci- 
sions. Reference  is  hereby  made  to  the  second  edition  of  Mr. 
Green's  very  concise  Annotations  of  the  Law  and  to  Mr.  Dos 
Passos'  Treatise  on  the  Inheritance  Tax  Law  (last  edition). 
It  is  necessary,  however,  to  indicate  that  corporations  foreign 
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to  the  State  of  New  York,  are  not  "intended  to  be  exempted 
by  either  of  the  provisions  above  referred  to ;  and  it  is  wholly 
immaterial  .in  this  connection  what  the  character  of  the 
foreign  corporation  is,  or  whether  it  is  exempt  by  law  in  its, 
own  State.  This  question  was  decided  by  the  Court  of  Ap- 
peals in  Matter  of  Prime,  136  N.  Y.  347,  where  exemption 
was  claimed  from  this  tax  on  behalf  of  certain  charitable 
corporations. 

Under  the  act  of  188Y,  legacies  to  charitable  and  religious 
corporations,  whether  domestic  or  foreign,  were  not  exempt 
from  the  collateral  inheritance  tax.  This  was  adjudged  in  the 
case  of  Catlin  v.  Trustees  of  Trinity  College  &  ano.,  118  JST.  Y. 
133. 

The  principle  which  the  legislature  has  always  seemed  to  fol- 
low of  making  a  clear  distinction,  where  taxation  is  concerned, 
between  a  strictly  religious  corporation  and  a  charitable  cor- 
poration, or  corporation  organized  for  mission  or  other  benef- 
icent work,  led  that  body  in  1900  to  pass  an  act  which,  by  its 
express  terms,  removed  the  exemption  contained  in  section  4  of 
the  Tax  Law  so  far  as  it  applied  to  any  transfer  tax,  and  thus 
made  gifts  to  charitable  corporations  subject  to  this  tax.  Laws 
of  1900,  chap.  382,  §  2.  This  law  became  section  243  of  the 
Tax  Law  and  is  as  follows :  "  The  exemptions  enumerated  ia 
section  four  of  the  Tax  Law,  of  which  this  article  is  a  part, 
shall  not  be  construed  as  being  applicable  in  any  manner  to  the 
provisions  of  article  ten  hereof." 

In  the  proceedings  brought  since  the  passage  of  this  amend- 
ment it  was  strenuously  contended  that,  at  least,  the  amend- 
ment did  not  affect  legacies  going  to  charitable  corporations 
expressly  exempt  by  their  charter,  and  it  was  so  held  in  Matter 
of  Howell,  34  Misc.  40,  where  gifls  to  the  Young  Men's  Chris- 
tian Association  of  Brooklyn  and  the  Industrial  School  of  the 
city  of  Brooklyn  (these  corporations  being  exempt  from  tax  by 
their  charters),  were  held  not  subject  to  transfer  tax  ;  but  the 
question  has  recently  been  settled  by  the  Court  of  Appeals,  ad- 
versely to  this  view.  Matter  of  Huntington,  168  N.  Y.  399. 
In  that  case  the  testator,  Charles  P.  Huntington,  bequeathed 
four  separate  legacies  to  the  Roosevelt  Hospital,  Children's  Aid 
Society,  the  Kew  York  Society  for  the  Eelief  of  the  Ruptured 
and  Crippled  and  the  American  Female  Guardian  Society  and 
Home  for  the  Friendless,  respectively.    The  two  societies  first 
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named  were  expressly  exempt  from  taxation  by  virtue  of  spe- 
cial legislative  acts ;  the  two  last  named  had  no  such  exemption. 
The  Appellate  Division  held  that  the  special  exemptions  of  the 
property  of  the  Roosevelt  Hospital  and  Children's  Aid  Society 
relieved  thein  from  transfer  tax,  but  that,  in  the  case  of  the 
other  two  societies,  their  legacies  were  taxable  under  the  amend- 
ment of  1900.  The  Court  of  Appeals,  however,  while  follow- 
ing the  Appellate  Division  so  far  as  the  legacies  to  the  two  cor- 
porations not  specially  exempt  were  concerned,  held  that  the 
legacies  to  the  Eoosevelt  Hospital  and  Children's  Aid  Society 
were  also  taxable  and  that  the  General  Tax  Law  of  1896  oper- 
ated as  a  repeal  by  implication  of  all  former  statutes,  general 
and  special,  upon  the  subject  of  exemption  from  taxation. 

Another  question  which  became  important  by  reason  of  the 
amendment  of  1900  was  as  to  what  was  and  what  was  not  a 
religious  corporation,  such  corporations  being  still  exempt  from 
taxation  under  section  221  of  the  Transfer  Tax  Law,  heretofore 
quoted.  That  question  was  discussed  at  length  by  the  Court 
of  Appeals  {Matter  of  Watson,  171  N.  Y.  256),  and  Judge 
Werner,  in  delivering  the  opinion  of  the  court,  there  says, 
page  260:  "It  is  apparent  that  the  legislature,  in  speak- 
ing of  religious  corporations,  has  never  intended  to  include 
within  that  term  any  of  the  numerous  benevolent,  charitable, 
philanthropic  and  missionary  organizations  created  either  un- 
der special  laws  or  under  the  general  statutes  repealed  by  the 
Membership  Corporations  Law.  ...  A  studj''  of  the  statutes 
of  this  State  relating  to  taxation  and  exemptions,  reveals  the 
fact  that  organizations  for  the  mental  and  moral  improvement 
of  men  and  women,  as  well  as  missionary  societies,  have  always 
been  referred  to  in  juxtaposition  with  religious  corporations, 
thus  clearly  indicating  that  the  latter  designation  was  not 
designed  to  include  either  of  the  former."  The  court  here 
held  that  the  Young  Men's  Christian  Association  of  the  city 
of  Rome  and  the  Missionary  Society  of  the  Methodist  Epis- 
copal Church  were  not  religious  corporations  under  the  statute 
and  that  legacies  to  them  were,  therefore,  subject  to  tax. 

It  is  interesting,  in  this  connection,  to  note  the  opinion  of  the 
court,  in  the  case  last  cited,  as  to  the  wisdom  of  the  amendment 
of  1900 : 

"The  spirit  of  philanthropy  and  charity  will  not  be  fostered 
or  strengthened,  nor  the  State  enriched,  by  a  system  of  laws 
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which  permit  an  opulent  sectarian  church  to  gather  into  its 
coffers,  tax  free,  the  legacies  of  its  donors,  while  the  great  hu- 
manitarian and  practical  charities  of  the  age  must  first  yield 
tribute  to  the  State  before  they  can  take  that  which  is  given 
them  to  do  their  good  works.  It  would  almost  seem  as  if  the 
restoration  of  the  ancient  law  of  charitable  uses  by  chap- 
ter 701,  Laws,  1893  {Allen  v.  Stevens,  161  N.  Y.  122),  had 
been  overlooked  in  the  subsequent  codification  of  the  statutes 
relating  to  taxable  transfers,  and  it  is  to  be  hoped  that  the  in- 
equities and  inconsistencies  of  the  latter  may  soon  give  way  to 
a  more  liberal  and  just  rule."  In  Matter  of  Fay,  37  Misc. 
532,  the  Brooklyn  Young  Men's  Christian  Association  was  held 
not  to  be  a  religious  corporation  and  a  legacy  to  it  was  accord- 
ingly held  subject  to  tax.  And  in  Matter  of  Saltus,  New  York 
Law  Journal,  February  4,  1902,  the  Board  of  Home  Missions 
of  the  Presbyterian  Church  was  also  held  not  to  be  a  religious 
corporation  under  the  section  in  question.  So  held  too,  as  to 
the  American  Bible  Society  in  Estate  of  George  B.  Sweetser, 
New  York  Law  Journal,  January  11, 1902,  but  this  society  is  no 
longer  taxable  under  the  amendment  contained  in  chapter  458 
of  the  Laws  of  1901,  exempting  corporations  organized  exclu- 
sively for  Bible  or  tract  purposes. 

A  rather  original  application  for  exemption  was  made  to 
Surrogate  Fitzgerald  of  New  York  County  in  Matter  of  the 
Estate  of  Anna  H.  Preston,  reported  in  the  New  York  Law 
Journal  of  May  28, 1901.  The  decedent  died  intestate  without 
descendants  and  her  estate  consisted  wholly  of  personalty. 
The  husband  claimed  that  he  took  the  assets  by  virtue  of  his 
marital  rights,  and  that  it  was,  therefore,  not  subject  to  tax. 
The  Surrogate  held,  however,  that  the  tax  was  not  limited  to 
transfers  of  property  effected  by  the  statute  of  distribution  or 
descents,  but  operates  upon  any  transfer  of  property  effected 
by  operation  of  law  upon  the  death  of  a  person  omitting  to 
make  a  valid  disposition  thereof,  and  that  the  estate  was,  there- 
fore, taxable. 

§  8.  Gifts  inter  vivos  and  causa  mortis. — It  will  be  noted 
that  the  language  of  the  act  makes  taxable  all  transfers  by 
deed,  grant,  bargain,  sale  or  gift  made  in  contemplation  of  the 
death  of  the  grantor,  vendor  or  donor  or  intended  to  talce  effect 
in  possession  or  enjoyment  at  or  after  such  death.     §  220,  subd.  3. 

The  question  of  interest  to  the  State,  therefore,  is  the  time  at 
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which  the  transfer  is  complete  and  effectual.  If  securities  are 
conveyed  to  a  trustee  by  an  irrevocable  conveyance  and  the 
transfer  is  complete  upon  the  execution  and  delivery  of  the 
deed,  the  transfer  is  in  the  nature  of  a  gift  inter  vivos  and  would 
not  be  taxable ;  but  where  the  conveyance  is  revocable  by  con- 
sent of  the  grantor  and  trustee,  and  the  actual  interest  or  right 
of  enjoyment  is  postponed  until  the  death  of  the  grantor,  it  is 
clear  that,  within  the  intent  of  the  act,  the  transfer  is  subject 
to  the  tax.  Matter  of  Bostwich,  160  N.  Y.  489 ;  Matter  of 
Cniger,  54  App.  Div.  405  (affirmed  166  N.  Y.  602) ;  Matter  of 
Green,  153  N.  Y.  223,  217,  citing  In  re  Seaman,  147  N.  Y.  77. 
So,  where  a  trust  company  receives  property  to  administer 
during  the  life  of  the  grantor  for  his  benedt,  and  to  turn  over 
the  same,  after  his  death,  to  persons  indicated  in  his  will,  the 
transfer  is  peculiarly  within  the  intent  of  the  act  and  subject 
to  the  tax.  Matter  of  Ogsburij,  7  App.  Div.  71  (see  opinion  of 
Williams,  J.).  In  Matter  of  Edgerton,  however  (35  App.  Div. 
125),  a  transfer  of  the  greater  portion  of  his  property  was  made 
by  a  man  seventy-two  years  old,  four  years  before  his  death.  On 
the  transfer  he  took  back,  from  the  different  transferees,  bonds 
conditioned  for  the  payment  to  him  of  a  certain  sum  of  money 
per  annum  until  his  death.  The  obligors  further  agreed  to 
deposit  with  a  trust  company,  as  collateral  security  for  the  per- 
formance of  the  condition  of  the  bonds,  the  securities  so  trans- 
ferred to  them,  the  same  to  remain  so  on  deposit  until  the 
death  of  the  transferor,  the  trust  company  being  authorized 
to  collect  the  dividends  on  the  securities  in  case  of  failure  of 
the  obligors  to  make  payment  of  the  income  to  the  life  benefi- 
ciary until  a  sufficient  amount  should  have  been  collected  by  it  to 
pay  the  amount  due,  or  upon  reasonable  notice  to  both  parties 
to  sell  so  much  of  the  securities  on  deposit  with  them  as  might 
be  necessary  to  realize  the  sum  due.  It  was  here  held  that  the 
transfers  were  intended  to  take  effect  in  possession  and  enjoy- 
ment at  the  time  that  they  were  made,  and  were,  therefore, 
not  within  the  statute.  To  the  same  effect  see  Matter  of 
Crary,  31  Misc.  72 ;  Matter  of  Thome,  44  App.  Div.  8,  revers- 
ing 27  Misc.  624 ;  Matter  of  Sjpaulding,  49  App.  Div.  541 ;  Mat- 
ter ofMahlstedt,  67  App.  Div.  176  ;  Matter  of  Cornell,  66  App. 
Div.  162 ;  Matter  of  Bullard,  37  Misc.  663.  And  on  the  gen- 
eral question  as  to  what  is  a  gift  inter  vivos,  see  opinion  in 
Matter  of  Swade,  65  App.  Div.  592. 
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Surrogate  Marcus  in  Matter  of  Spaulding,  22  Misc.  420 
(affirmed  49  App.  Div.  541),  discusses  at  lengtli  tiie  differeace 
between  gifts  cavsa  mortis  and  gifts  inter  vivos.  And  he 
observes  (at  page  424) :  "  Gifts  apparently  inter  vivos  may 
nevertheless  have  attached  to  them  such  conditions  and  circum- 
stances that  clearly  bring  them  within  the  statute,"  and,  he  in- 
timates, "  gifts  inter  vivos  where  the  grantor  is  in  extremis, 
would  doubtless  come  within  the  purview  of  the  statute." 

But  in  a  very  recent  case  {Matter  of  Mahlstedt,  67  App.  Div. 
176)  the  Appellate  Division  of  the  Second  Department  held  that 
where  the  president  of  a  corporation  being  ill,  transferred  to 
his  wife  all  of  his  stock  in  the  corporation  with  the  exception 
of  one  share,  which  transfer  was  absolute  upon  its  face,  and 
at  the  same  time  made  a  will  by  which  he  made  his  wife  the 
sole  beneficiary,  the  fact  that  the  testator  died  within  three 
weeks  after  the  transfer,  and  that  he  died  of  the  same  illness 
with  which  he  was  afflicted  at  the  time  of  the  transfer,  had 
no  bearing  upon  the  question.     The  court  says  (page  179) : 

"  The  only  point  to  be  determined  is  whether  the  transfer 
was  made  in  the  then  belief  that  he  was  not  going  to  get  well; 
that  it  was  made  in  contemplation  of  his  impending  death  and 
for  the  purpose  of  defrauding  the  State  of  the  transfer  tax, 
for  that  is  the  essence  of  the  matter,  and  there  is  no  presump- 
tion that  a  man  intends  to  commit  a  fraud  of  any  kind.  The 
rule  is  also  well  settled  that  where  two  inferences  may  be 
drawn  from  a  given  state  of  facts,  one  of  which  is  lawful  and 
the  other  unlawful,  the  result  which  is  consistent  with  inno- 
cence is  to  prevail.  Looking  at  the  facts  in  this  case  in  the 
light  of  these  rules,  we  are  led  irresistibly  to  the  conclusion 
that  they  do  not  warrant  holding  that  the  transfer  of  the  559 
shares  of  stock  was  made  in  contemplation  of  death,  in  the 
sense  in  which  that  phrase  is  used  in  the  statute." 

But  where  a  father  transferred  his  stock  in  a  corporation 
to  his  daughters  without  consideration  and  upon  condition 
that  be  should  receive  the  dividends  and  have  a  ris-ht  to  vote 
upon  the  stock  until  his  death,  it  was  held  that  such  a  trans- 
fer was  subject  to  tax  within  the  provision  of  the  statute.  Mat- 
ter of  Brandreth,  28  Misc.  468.  To  the  same  effect  see  Matter 
of  Sharer,  36  Misc.  502.  In  this  case,  after  the  death  of 
Sharer,  there  were  found  in  a  box  of  his  at  his  bank,  oh  the 
outside  of  which  box  there  was  pasted  a  paper  bearing  his 
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name  and  alsc  the  name  of  Margaret  Caldwell,  some  unre- 
corded deeds  purporting  to  convey  to  Margaret  Caldwell  and 
to  Julia  Caldwell  certain  property  of  Sharer's,  and  also  an 
executed  assignment  of  some  shares  of  stock,  a  mortgage  to 
Julia  Caldwell  and  two  certificates  of  deposit  with  indorse- 
ments on  the  back  thereof  to  pay  to  the  order  of  Julia  Caldwell. 
These  instruments  were  in  envelopes  on  which  the  doctor  had 
written  "  the  property  of "  the  ditierent  transferees  (naming 
them).  The  deeds  were  all  executed  before  a  notary.  The 
court,  in  holding  all  this  property  subject  to  a  transfer  tax, 
says:  "It  is  true  that  he  signed  certain  papers  which  if  de- 
livered in  good  faith  and  followed  by  a  change  of  possession 
and  acts  of  ownership  on  the  part  of  the  transferee  would  be 
good  and  eifectual  to  carry  an  absolute  title  away  from  him  ; 
but  to  all  the  world  after  the  date  of  the  alleged  delivery  he 
continued  to  be  and  remain  the  owner  of  the  property  as  be- 
fore ;  the  property  was  not  within  the  reach  of  either  Marga- 
ret or  Julia  Caldwell  when  it  went  to  Sharer's  private  box  at 
the  bank ;  he  received  the  income  from  it  and  so  far  as  can 
be  determined  treated  it  as  his  own  ;  he  still  exercised  domin- 
ion over  it  and  did  not  permit  the  transfer  to  take  effect  so 
far  as  the  use  or  control  of  the  property  was  concerned  dur-' 
ing  his  life. 

"  Whatever  may  be  alleged  as  to  the  legality  of  the  execution 
of  the  papers  and  the  alleged  subsequent  delivery  thereof,  yet 
the  property  was  so  managed  and  such  management  acquiesced 
in  by  the  parties  that  the  transfer  if  any  took  effect  after 
Sharer's  death. 

"  If  a  gift  were  claimed,  then  it  can  be  surely  asserted  that  the 
supposed  donor  retained  the  property  under  his  control  and  it 
was  within  his  power  to  such  an  extent  as  to  invalidate  the 
gift  theory  ;  if  a  grant  or  transfer,  then  the  property  was  re- 
tained and  controlled  by  the  grantor  during  his  life  and  never 
actually  took  potential  effect  until  after  his  death."  (See  also 
Matter  of  Miller,  37  Misc.  419.) 

In  Matter  of  Masury,  28  App.  Div.  580,  the  Appellate 
Division  in  the  Second  Department  held  that  the  law  re- 
lating to  taxable  transfers  did  not  appl}'  in  the  following 
case.  John  W.  Masury  "  acting  in  good  faith  and  with  the 
single  purpose  of  providing  for  his  adopted  sons,"  executed  and 
delivered  certain  deeds  of  trust  under  which  the  adopted  sons 
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who  were  th&beneficiaries  were  to  receive  the  avails  of  the  trusts 
thereafter  and  during  the  lifetime  of  the  grantor  ;  but  a  clause 
was  inserted  in  each  deed  reserving  the  right  of  the  grantor  to 
revoke  and  annul  the  sanae  during  his  lifetime.  The  point  be- 
fore the  court  was  whether  these  transfers  were  in  the  nature 
of  "  gifts  among  the  living  or  whether  they  were  in  some  man- 
ner contingent  upon  the  death  "  of  the  grantor.  And  the  court 
held  the  test  to  be,  whether  first  the  beneficiaries  were  in  the 
enjoyment  of  the  property  or  the  income  from  the  property 
prior  to  the  death  of  the  grantor ;  and  second,  whether  their 
relations  to  the  property  were  not  changed  by  the  fact  of  such 
death.  It  was  held  distinctly  that  these  deeds  were  not  in- 
tended to  take  effect  in  possession  or  enjoyment  "  at  or  after 
the  grantor's  death  "  within  the  meaning  of  section  220  of  the 
Tax  Law.  Ihid.,  at  page  584.  The  court  held  that  the  reser- 
vation of  the  right  to  revoke  and  annul  the  deed  was  a  mere 
prudent  precaution  and  the  fact  that  the  grantor  had  not  made 
use  of  it  up  to  the  time  of  his  death,  precluded  the  presumption 
that  he  would  have  done  so  at  any  time.  And  Matter  of 
Ogsbury,  suj)ra,  was  distinguished.  But  in  the  same  case  the 
grantor  made  a  separate  trust  deed  transferring  securities 
•valued  at  over  $100,000,  by  which  it  was  provided  that  the 
avails  should  go  to  the  grantor  or  his  order  during  his  lifetime, 
and  after  his  death  the  avails  were  to  go  to  one  of  his  grand- 
sons during  his  life,  and  after  to  those  who  might  be  designated 
in  his  will  or  to  his  children.  Subsequently  to  the  execution 
of  this  last  deed,  a  direction  was  given  to  the  trustee  by  the 
grantor  to  pay  to  the  grandson,  the  beneficiary,  "  all  the  net 
income  arising  from  the  trust  fund  transferred  to  said  company 
under  said  deed  by  trust  until  this  authority  is  revoked  by  me 
in  writing."  Under  this  deed  it  was  clear  tljat  the  rights  of 
the  grandson  did  not  accrue  until  the  death  of  the  grantor  and 
this  brought  it  within  the  rule  laid  down  in  Matter  of  Seaman, 
147  N.  Y.  69,  and  therefore  the  securities  and  property  trans- 
ferred by  the  last  deed  were  held  liable  to  the  tax.  Matter  of 
Masury,  supra,  at  page  588. 

Two  questions  arising  out  of  the  community  law  of  other 
States  have  come  before  an  appraiser  in  New  York  County  re- 
cently and  are  of  sufficient  interest  to  be  spoken  of  here.  In 
the  first  case  {Matter  of  Van  Benthuysen,  report  filed  June, 
1902)  a  resident  of  Louisiana  died  leaving,  among  other  assets, 
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bank  deposits  in  N'ew  York  State.  It  was  contended  by  his 
executors  that  because  of  the  fact  that  the  laws  of  Louisiana 
provided  for  a  community  interest  on  the  part  of  the  wife  in 
one  half  of  the  decedent's  property,  one  half  of  the  amount  of 
these  deposits  should  be  exempt  from  tax,  as  they  passed  to  the 
wife  under  the  community  laws  of  Louisiana  and  not  by  will 
or  intestacy. 

The  other  case  was  Matter  of  Steinlrugge,  report  filed 
July,  1902.  Mr.  Steinbrugge  at  the  time  of  his  marriage  was 
a  resident  of  Hawaii,  where  the  Code  Napoleon  which  recog- 
nizes the  community  law  prevails.  He  entered  into  an  ante- 
nuptial agreement  by  which  his  future  wife  was  to  take,  upon 
his  death,  absolutely  one  half  of  the  interest  in  his  estate. 
Some  years  after  marriage  Mr.  and  Mrs.  Steinbrugge  came  to 
this  State  to  live,  and  he  died  a  resident  of  the  State.  It  was 
contended  that  this  antenuptial  agreement  operated  to  transfer 
one  half  of  the  husband's  property  to  the  wife  absolutely' on 
the  death  of  Mr.  Steinbrugge,  and  that  this  half  was  not 
subject  to  tax.  In  both  cases  the  appraiser  found  for  the 
State. 

In  the  latter  case  it  would  appear  to  be  clear  that  the  parties 
to  the  antenuptial  agreement,  by  becoming  residents  of  New 
York  State,  had  made  themselves  amenable  to  the  New  York 
law,  and  that  no  contract  made  between  them,  while  residents 
of  another  State  or  country,  could  operate  to  defeat  the  right 
of  this  State  to  a  tax  on  the  estate.  Some  doubt,  however,  is 
thrown  on  this  proposition  because  of  a  decision  just  made 
(May,  1902)  in  Matter  of  BaJeer,  38  Misc.  151.  Here  the  Sur- 
rogate of  Monroe  County  has  declared  that  an  interest  passing 
to  the  wife  of  a  resident  decedent  under  an  antenuptial  agree- 
ment was  not  subject  to  tax,  but  the  reasoning  of  the  Surrogate 
in  this  case  is  not  at  all  in  line  with  the  decisions  of  the  courts 
in  transfer  tax  cases,  and  it  is  reasonably  safe  to  suppose  that 
this  decision  will  not  be  upheld  by  the  higher  courts. 

In  the  Van  Benthiiysen  case  a  different  proposition  enters, 
i.  e.,  that  as  to  whether  comity  of  States  would  require  the 
recognition  of  a  law  of  the  State  of  the  domicile,  a  recognition 
which  would  result  in  substantial  money  loss  to  the  State 
whose  comity  is  invoked. 

§  8«.  Powers. — Subdivision  5  of  section  220  as  to  powers  and 
their  exercise  gave  rise  at  first  to  considerable  discussion  and  a 
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variet)' of  decisions  but  that  law  has  now  been  pretty  thoroughly 
construed  by  the  highest  courts.  This  subdivision  is  an  amend- 
ment passed  by  the  legislature  of  1897  (chapter  284  of  the 
Laws  of  that  year),  and  was  designed  to  meet  the  ruling  of  the 
Court  of  Appeals  in  Matter  of  Harlech,  161  N.  Y.  211,  that 
the  appointees  of  a  power  take  under  the  will  creating  the 
power  and  not  under  the  instrument  hy  which  the  power  is  exer- 
cised. The  constitutionality  of  that  amendment  was  vigorously 
assailed.  The  questions  involved,  however,  were  largely  dis- 
posed of  in  Matter  of  Vanderhilt,  50  App.  Div.  246,  aflHrmed 
without  opinion,  163  N.  Y.  597.  (A  later  decision  in  the  mat- 
ter of  the  same  estate  was  affirmed  by  the  same  court  on  the 
decision  in  this  case  ia  58  App.  Div.  619,  and  this  last  decision 
was  affirmed  without  opinion  by  the  Court  of  Appeals  in  166 
N.  Y.  640.)  By  the  will  of  William  H.  Vanderhilt,  who  died  in 
1885,  a  trust  fund  was  established  in  favor  of  his  son,  Cornelius 
Vanderhilt  for  life,  the  testator  directing  that  upon  the  death  of 
Cornelius,  the  fund  should  be  paid  to  his  lawful  issue  in  such 
shares  or  proportions  as  Cornelius  might,  hy  his  will,  direct  or 
appoint,  and  in  default  of  such  appointment  the  gift  was  made 
directly  to  the  issue  of  Cornelius  with  an  alternative  disposition 
upon  failure  of  such  issue.  Cornelius  Vanderhilt  died  in  1899, 
leaving  a  will  by  the  terms  of  which  he  exercised  the  power 
in  question  in  favor  of  his  issue.  At  the  time  of  the  death  of 
William  H.  Vanderhilt  there  was  no  tax  to  lineal  descendants, 
and  it  was  contended  that,  as  the  rights  under  the  will  Avere 
fixed  at  the  time  of  his  death,  no  later  law  could  affect  those 
rights  ;  that  a  law  which  attempted  to  tax  the  beneficiaries  of 
the  power  exercised  by  Cornelius  Vanderhilt  was  unconstitu- 
tional ;  that  the  execution  by  Cornelius  of  the  power  of  ap- 
pointment related  back  to  the  will  of  the  father,  and  that  the 
interests  affected  by  the  exercise  of  the  power  were  to  be  re- 
garded as  coming  under  the  administration  of  William  H.  Van- 
derbilt's  estate  and  should  be  controlled  by  the  law  existing  at 
the  time  of  his  death.  It  was  held,  however,  that,  although 
the  execution  of  a  power  made  for  certain  purposes  relates  back 
to  the  instrument  conferring  the  power,  there  was  no  complete 
vesting  of  the  estate  in  the  donees  of  the  poAver  until  that 
power  was  exercised,  citing  Matter  of  Stewart,  131  !N".  Y.  274, 
and  that  the  law  in  force  at  the  time  of  the  exercise  of  the 
power,  and  not  of  the  creation  of  the  power,  controlled.    To 
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the  same  effect  see  Matter  of  Potter,  51  App.  Div.  212 ;  Matter 
of  Tucker,  27  Misc.  616,  and  Matter  of  Lows,  1G7  IST.  Y.  227. 
This  last  case  also  held  that  although  the  property  devised  by 
the  testator  who  created  the  power  was  at  that  time  real  es- 
tate, as  it  consisted  of  personal  property  when  the  power  was 
exercised,  it  was  subject  to  tax.  But  where  an  original  tes- 
tatrix by  her  will  gave  her  property  to  her  husband  for 
life  with  power  of  disposition  during  his  life,  and  by  will,  and 
directed  that  the  residue  or  so  much  thereof  as  should  re- 
main at  the  death  of  the  life  tenant  undisposed  of  should  then 
pass  to  two  certain  legatees  or  the  survivor,  and  the  first  tes- 
tator died  before  the  Collateral  Inheritance  Tax  of  1885  was 
passed,  but  the  life  tenant  died  in  189i  having  exercised  his 
power  of  disposition  or  attempted  to  do  so  by  directing  the 
transfer  of  the  property  coming  to  him  from  his  wife,  the 
original  testator,  to  the  executors  of  her  will  to  be  distributed 
according  to  the  provisions  of  her  will,  the  Court  of  Appeals 
held  {Matter  of  Lang  don,  153  N.  Y.  6)  that  his  direction  was 
not  an  exercise  of  the  power  of  disposition  but  the  relinquish- 
ment of  his  right  of  disposition  and  that  the  transfer  or  succes- 
sion referred  back  to  the  time  of  the  death  of  the  original  testator 
and  that  such  remainder  was  not  therefore  taxable,  citing  In 
re  Seaman,  147  K  Y.  69  ;  In  re  Stewart,  131  N.  Y.  274  ;  In 
re  Cartiss,  142  IST.  Y.  219.  In  determining  whether  the  tax 
should  be  a  five  per  cent  or  a  one  per  cent  tax,  the  degree  of 
relationship  to  the  appointee  and  not  to  the  appointor  of  the 
power  controls.  Matter  of  Walworth,  66  App.  Div.  171 ; 
Matter  of  Rogers,  71  App.  Div.  461.  In  Matter  of  Rogers, 
supra,  it  was  also  held,  where  testator  gave  property  to  his 
wife  with  power  of  appointment  and  in  exercising  the  power 
she  directed  that  a  loan  obtained  by  her  during  her  lifetime 
and  secured  by  her  bond  be  repaid  out  of  the  property  covered 
by  the  power,  that  such  a  payment  constituted  a  transfer 
upon  which  the  creditor  would  have  to  pay  tax. 


1120  surrogates'  courts. 

§  9.  The  procedure ;  jurisdiction  of  the  Surrogate. 


Jurisdiction  of 
the  court 


of  one  or    more 
Surrogates. 


Notice  of  pro- 
ceedings for  an- 
cillary lette  rs 
must  be  given  to 
County  Treas- 
urer. 


§  229.  Jurisdiction  of  the  Surrogate. — The 
Surrogate's  Court  of  every  county  of  the  state 
having  jurisdiction  to  grant  letters  testamen- 
tary or  of  administration  upon  the  estate  of 
a  decedent  whose  property  is  chargeable  with 
any  tax  under  this  article,  or  to  appoint  a 
trustee  of  such  estate  or  any  part  thereof,  or 
to  give  ancillary  letters  thereon,  shall  have 
jurisdiction  to  hear  and  determine  all  ques- 
tions arising  under  the  provisions  of  this  ar- 
ticle, and  to  do  any  act  in  relation  thereto 
authorized  by  law  to  be  done  by  a  Surrogate 
in  other  matters  or  proceedings  coming  within 
his  jurisdiction ;  and  if  two  or  more  Surro- 
gates' Courts  shall  be  entitled  to  exercise  any 
such  jurisdiction,  the  Surrogate  Jirst  acquii'- 
ing  jurisdiction  hereunder  shall  retain  the 
same  to  the  exclusion  of  every  other  Surro- 
gate. 

Every  petition  for  ancillary  letters  testa- 
mentary' or  ancillary  letters  of  administration 
made  in  pursuance  of  the  provisions  of  arti- 
cle seven,  title  three,  chapter  eighteen  of  the 
Code  of  Civil  Procedure  shall  set  forth  the 
name  of  the  county  treasurer  in  a  county  in 
which  the  office  of  appraiser  is  not  salaried, 
and  in  the  other  counties,  the  state  comp- 
troller as  a  person  to  be  cited  as  therein  pre- 
scribed, and  a  true  and  correct  statement  of 
all  the  decedent's  property  in  this  state  and 
the  value  thereof;  and  upon  the  presentation 
thereof  the  Surrogate  shall  issue  a  citation 
directed  to  such  county  treasurer  or  state 
comptroller;  and  upon  the  return  of  the 
citation  the  Surrogate  shall  determine  the 
amount  of  the  tax  which  may  be  or  become 
due  under  the  provisions  of  this  article  and 
his  decree  awarding  the  letters  may  contain 
any  provision  for  the  payment  of  such  tax  or 
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the  giving  of  security  therefor  which  might 
be  made  by  such  Surrogate  if  the  county 
treasurer  or  state  comptroller  were  a  creditor 
of  the  decedent. 

As  has  been  heretofore  stated  considerable  question  at  first 
arose  as  to  the  jurisdiction  of  the  Surrogate's  Court  in  the  case 
of  an  estate  of  a  non-resident  decedent  dying  leaving  stock  in 
New  York  corporations  where  certificates  were  not  within  the 
State.  Such  stock  was  declared  to  be  subject  to  a  transfer  tax 
by  the  Court  of  Appeals  in  Matter  of  Bronson,  160  N.  Y.  1, 
but  in  that  case  the  juritidiction  of  the  Surrogate's  Court  was 
not  expressly  challenged.  The  question,  however,  was  finally 
settled  by  the  same  court  in  Matter  of  Fitch,  160  N.  Y.  87.  It 
was  contended  in  that  case  that  while  the  decedent's  interest  in 
the  stock  of  a  New  York  corporation  was  property  within  the 
State  within  the  meaning  of  the  Taxable  Transfer  Act,  it  was 
still  not  property  within  the  contemplation  of  section  2176  of  the 
Code  which  regulates  the  jurisdiction  of  the  Surrogate's  Court 
over  decedents'  estates.  Chief  Justice  Parker,  in  giving  his 
opinion  (page  93),  says :  "  While  much  may  be  said  in  support  of 
that  contention,  and,  indeed,  has  been  said  by  the  learned  coun- 
sel for  the  appellant,  it  is  our  view,  after  an  examination  of  the 
provisions  of  section  10  of  the  act  of  1892  {supra),  that  the 
Taxable  Transfer  Act  and  the  sections  of  the  Code  providing 
for  the  granting  of  letters  testamentary  and  administration,  or 
of  ancillary  letters,  should  be  read  together  as  if  constituting 
one  enactment.  Thus  reading  them,  the  taxing  provisions  of 
the  act  and  the  provisions  providing  the  machinery  for  col- 
lection of  the  tax  are  in  perfect  harmon\^,  and  that  which  is 
held  to  be  property  within  the  meaning  of  that  portion  of  the 
statute  which  provides  that  a  tax  shall  be  imposed  upon  its 
transfer  is  also  property  for  the  purpose  of  conferring  upon  the 
Surrogate's  Court  jurisdiction  to  impose  the  tax." 

Where  a  non-resident  leaves  property  in  two  counties  the 
Surrogate,  who  first  issues  ancillary  letters,  acquires  exclusive 
jurisdiction  to  appoint  an  appraiser.  Matter  of  Hathaway,  27 
Misc.  474.  The  fact  that  property  of  a  non-resident  who  died 
prior  to  the  Transfer  Tax  Act  was  left  in  New  York  State  until 
after  the  passage  of  that  act  will  not  give  jurisdiction  to  the 
Surrogate's  Court,  and  such  property  was  held  not  taxable  in 
71 
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Matter  of  Pettit,  65  App.  Div.  30.  It  was  held  in  Weston  v. 
Goodrich,  86  Hun,  194,  that  the  Surrogate's  Court  alone  had 
original  jurisdiction  to  determine  the  tax,  and  that  a  proceed- 
ing brought  in  the  Supreme  Court  for  that  purpose  was  im- 
properly brought,  the  jurisdiction  of  that  court,  so  far  as  the 
transfer  tax  is  concerned,  being  limited  to  review  on  appeal. 

The  jurisdiction  of  the  Surrogate  is  not  divested  by  the  fact 
that  executors  of  a  non-resident  decedent,  some  of  whose  prop- 
erty was  within  the  State  at  the  time  of  his  death  and  subjected 
to  this  tax,  have  accounted,  made  distribution,  and  been  dis- 
charo-ed  in  the  State  of  the  decedent's  domicile.  So  far  as  the 
State  of  New  York  is  concerned,  and  the  collection  of  its  tax, 
the  duty  of  foreign  executors  has  been  stated  to  be  to  cause 
the  tax  to  be  ascertained  and  to  pay  the  same  before  removing 
the  property  from  this  State.  Matter  of  Emhury,  19  App.  Div. 
214,  217,  affirmed  154  N.  Y.  746  ;  Matter  of  Crerar,  31  Misc. 
481.  They  cannot,  by  evading  this  duty,  divest  the  jurisdiction 
of  the  Surrogate's  Court  on  behalf  of  the  State  to  collect  the 
tax.  But  where  foreign  executors  have  actually  removed  the 
property,  the  order  which  will  be  entered  need  not  in  terms 
run  against  the  executors;  but,,  as  was  held  in  Matter  of 
Hubbard,  21  Misc.  556,  "It  will  specify  the  names  of  the  leg- 
atees taking  taxable  interests,  the  value  of  such  interests  re- 
spectivel}^  and  the  tax  due  upon  the  transfer  thereof.  Conse- 
quently proceedings  may  then  be  taken  against  the  beneficiaries 
or  against  the  corporations  in  which  the  decedent  held  the 
stock,  as  well  as  against  the  personal  representatives." 

§  10.  The  Surrogate's  jurisdiction  conditioned  by  the  re- 
medial provisions  of  the  statute — Notice  to  persons  inter- 
ested.— The  jurisdiction  of  the  Surrogate  depends  upon  the 
provisions  of  the  statute  providing  a  mode  for  ascertaining  and 
collecting  the  tax.  The  original  statute  of  1885,  even  as 
amended  by  the  act  of  1887,  declared  certain  property  belong- 
ing to  non-resident  intestates  at  the  time  of  their  death  to  be 
liable  for  taxation  within  the  State  but  provided  no  means  of 
assessing  and  collecting  the  tax. 

The  Court  of  Appeals  (Matter  of  Stewart,  131  N.  Y.  284) 
held  that  it  was  not  sufficient  for  the  legislature  merely  to  de- 
clare that  such  interests  were  taxable ;  and  in  the  absence  of 
provisions  as  to. collection  of  the  tax  the  law  was  imperfect  and 
incapable  of  execution.     See  Matter  of  Emlury,  19  App.  Div. 


THE   TRANSFER   TAX  PEOOEDTTRE..  1123 

214,  217,  aff'd  15i  K.  Y.  746.  A  tax  catinot  be  legally  imposed 
unless  the  statute  in  addition  to  creating  the  tax,  provide  for 
an  officer  or  tribunal  who  shall  appraise  and  assess  the  property 
on  notice  to  the  persons  interested.  Matter  of  Embury,  supra^ 
citing  Stuart  v.  Palmer,  74  N.  Y.  188 ;  Matter  of  McPherson, 
104  N.  Y.  321 ;  Remsen  v.  Wheeler,  105  N.  Y.  575. 

The  procedure  in  transfer  tax  proceedings  includes  the  giving 
of  a  notice  to  persons  interested  as  to  the  imposition  of  the  tax, 
a  hearing  or  an  opportunity  to  be  heard  in  reference  to  the  value 
of  the  property  and  the  amount  of  the  tax,  and  a  judicial  deter- 
mination of  the  value  of  the  property  and  the  amount  of  the  tax 
preliminary  to  the  liability  of  the  taxpayer  becoming  finally 
fixed.  Such  are  the  proceedings,  the  absence  of  any  of  which 
the  Court  of  Appeals  said,  in  Matter  of  McPhersmi,  invaded  the 
constitutional  right  to  due  process  of  law.  It  will  be  seen  from 
the  following  discussion  of  the  procedure  in  transfer  tax  pro- 
ceedings, that  the  legislature  has  safeguarded  the  rights  and 
remedies  of  the  State  in  almost  every  conceivable  way  as  to  prop- 
erty of  residents  and  non-residents  intended  to  be  subjected  to 
the  tax.  It  must  be  borne  in  mind  that  the  procedure  is  cen- 
trolled  by  the  statute  existing  in  force  at  the  time  the  proceed- 
ing is  instituted,  ^ee  Matter  of  Davis,  l'^9  IS.  Y.hZ^.  This  is 
so,  although  the  rights  of  the  parties  depend  upon  the  law  in 
operation  at  the  time  of  the  decedent's  death.  Ihid.,  and  cases 
heretofore  cited.  The  jurisdiction  of  the  Surrogate  to  hear  and 
determine  all  questions  in  relation  to  the  tax  arising  under  the 
provisions  of  this  act,  is  a  special  grant  of  power,  but  in  broad 
and  comprehensive  language  ;  and  under  this  grant  it  has  been 
held  that  the  Surrogate's  Court  has  power  to  decide  every 
question  that  may  arise  in  the  proceeding  before  him  which 
may  be  necessary  in  order  to  fully  discharge  the  duties  imposed 
upon  him  by  the  act.  See  Matter  of  UUman,  137  N.  Y.  403, 
407.  In  that  case  it  was  held,  in  consequence  of  this  view  of 
his  power,  that  he  had  jurisdiction  to  hold  that  the  property 
sought  to  be  subject  to  the  tax  did  not  as  a  matter  of  law  pass 
to  the  legatees  or  devisees  under  the  will  in  question  but  to  the 
heirs-at-law  or  next  of  kin.  See  cases  cited  in  Judge  Eussell's 
brief  for  appellants,  id.,  page  404.  This  jurisdiction  given  to 
the  Surrogate,  moreover,  is  a  double  one.  He  is  in  the  first  in- 
stance made  a  taxing  officer  fixing  the  amount  of  the  tax  upon 
the  report  of  the  appraiser.     From  this  formal  determination, 
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which  is  made  "  as  of  course,"  appeal  may  be  had  to  the  Surro- 
gate as  a  judicial  olficer  for  his  judicial  examination  into  the 
questions  of  law  arising  upon  such  appeal. 
§  11.  Appointment  of  appraisers. — Section  230  of  the  Tax 

Law  in  so  far  as  it  treats  of  the  appointments  of  appraisers  pro- 
vides as  follows : 

"  The  state  comptroller  shall  appoint  and  may  at  pleasure 
remove,  not  to  exceed  five  persons  in  the  county  of  New  York ; 
two  persons  in  the  county  of  Kings,  and  one  person  in  the 
counties  of  Albany,  Dutchess,  Erie,  Monroe,  Oneida,  Onondaga, 
Orange,  Queens,  Rensselaer,  Richmond,  Suffolk  and  West- 
chester, to  act  as  appraisers  therein.  .  .  . 

"  In  each  county  in  which  the  office  of  appraiser  is  not  sal- 
aried the  county  treasurer  shall  act  as  appraiser.  The  Surro- 
gate, either  upon  his  own  motion,  or  upon  the  application  of 
any  interested  party,  including  the  comptroller  of  the  State  of 
New  York,  shall  by  order  direct  the  county  treasurer  in  a 
county  in  which  the  office  of  appraiser  is  not  salaried,  and  in 
any  other  county  the  person  or  one  of  such  persons  so  desig- 
nated as  appraisers  to  fix  the  fair  market  value  of  property  of 
persons  whose  estates  shall  be  subject  to  the  payment  of  any 
tax  imposed  by  this  article." 

This  section  embraces  some  very  material  amendments  and 
additions  passed  by  the  legislature  of  1901  (chapters  173  and 
493).  These  chapters  are  identical  except  for  the  fact  that,  in  the 
latter  chapter,  the  right  is  given  to  the  comptroller  of  the 
State  of  New  York  as  an  interested  party  to  apply  to  the  Sur- 
rogate for  the  appointment  of  an  appraiser,  there  having  been 
some  question,  whether  under  chapter  173  the  state  comptrol- 
ler would  be  deemed  to  be  an  interested  party,  and  could  so 
bring  the  proceeding. 

Before  the  passage  of  this  act  the  law  provided  that  the  Sur- 
rogate should  appoint  whenever  occasion  might  require  "  a 
competent  person  as  appraiser  to  fix  the  fair  market  value,"  etc., 
but  under  the  present  law  the  appraisers  are  either  salaried  of- 
ficials, appointed  by  the  state  comptroller  in  the  counties  men- 
tioned, or  are  the  county  treasurers  of  the  several  counties 
in  which  the  office  of  appraiser  is  not  salaried.  There  were 
two  reasons  for  this  change,  one  the  great  expense  entailed  to 
the  State  by  the  fees  which  were  paid  the  various  appraisers, 
from  time  to  time  appointed  by  the  Surrogates,  the  other  the 
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fax5t  that  in  many  cases  it  Avas  a  matter  of  months,  and  some- 
times years,  before  the  appraisers,  so  appointed,  filed  their  re- 
ports. The  result  of  the  operation  of  the  amendments  in  this 
regard  has  proved  the  wisdom  of  the  change,  both  from  the 
standpoint  of  the  State  and  the  estates — of  the  former  in  the 
saving  of  expense,  of  the  latter  in  the  much  greater  rapidity 
with  which  the  reports  are  now  made  by  the  appraisers.  In 
New  York  County  particularly  where,  of  necessity,  a  large 
proportion  of  the  transfer  taxes  are  collected  and  where  there 
have  been  particularly  efficient  officials  designated  as  apprais- 
ers by  the  state  comptroller,  the  change  has  been  most  gratify- 
ing. An  attempt  was  made  to  determine  the  constitutionality 
of  the  provision  which  changed  the  method  of  the  appointment 
of  appraisers,  in  Matter  of  Sondheim,  Z'i  Misc.  296,  affirmed, 
69  App.  Div.  5.  That  was  a  proceeding  brought  for  the  fixing 
of  a  tax,  the  petitioner  praying  that  some  competent  person 
might  be  appointed  as  appraiser  as  provided  hy  law.  One  of 
the  official  appraisers  appointed  by  the  state  comptroller  was 
accordingly  designated  by  the  Surrogate,  but  subsequently  the 
petitioner  served  a  notice  of  motion  to  resettle  the  order  of  ap- 
pointment by  appointing  as  appraiser  the  person  directed  in 
said  order  or  "  some  other  competent  person  to  be  named  by 
the  Surrogate."  The  Surrogate  refused  to  resettle  the  order 
and  the  executor  appealed  from  the  order  entered,  declining 
to  resettle  the  original  order,  and  also  from  the  original  order. 

The  Appellate  Division  held  that  the  motion  to  resettle  the 
first  order  was  not  appealable  as  it  rested  within  the  discre- 
tion of  the  Surrogate.  The  court  then  says,  "  Concerning  the 
appeal  from  the  original  order,  we  are  unable  to  see  that  the 
Surrogate  had  any  other  power  or  authority  than  to  direct  one 
of  the  persons  appointed  pursuant  to  the  provisions  of  chap- 
ter 658  of  the  Laws  of  1900  to  act  as  an  appraiser.  When  the 
person  directed  to  make  the  appraisal,  by  order  of  the  Surro- 
gate, shall  have  made  his  report,  it  will  be  time  enough  to  con- 
sider the  questions  the  appellant  now  desires  this  court  to 
pass  upon." 

The  question  as  to  the  constitutionality  of  this  law  was  again 
raised  in  Matter  of  Fuller,  62  App.  Div.  428.  '  The  precise  point 
made  in  that  case  was  that  a  law  which  allows  the  county 
treasurer  to  retain,  as  part  of  his  fees,  a  percentage  of  trans- 
fer taxes  accounted  for  by  him  is  unconstitutional,  as  the  county 
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treasurer  was  an  interested  party,  and  that  it  was  taking  prop- 
erty without  due  process  of  law  for  him  to  make  the  appraisal 
when  his  own  compensation  depended  upon  the  valuations 
which  he  made.  The  Surrogate  of  Westchester  County  so 
held,  appointing  an  outside  appraiser  instead  of  the  county 
treasurer  ("Westchester  County  was  not,  at  that  time,  included 
among  the  counties  which  had  salaried  appraisers).  The  Ap- 
pellate Division,  however,  overruled  the  Surrogate  and  held 
the  statute  constitutional.  In  Matter  of  Wallace,  71  App.  Div! 
284,  another  attempt  was  made  to  have  this  amendment  declared 
unconstitutional  as  violating  the  provision  that  no  private  or 
local  bill  should  embrace  more  than  one  subject  and  that  should 
be  expressed  in  the  title,  but  this  attempt  was  equally  unsuccess- 
ful. 

The  petition  under  this  section  may  be  made  either  by  the 
executor  on  behalf  of  the  estate  or  by  the  state  comptroller 
on  behalf  of  the  State.  Matter  of  O'Bonohue,  28  Misc.  607,  af- 
firmed, 44  App.  Div.  186.  The  proceedings  if  begun  by  the 
executor  should  be  begun  as  soon  as  conveniently  may  be,  be- 
cause of  the  right  of  the  estate  to  a  discount  of  five  per  cent 
if  the  tax  is  paid  within  six  months  from  the  accruing  thereof. 
See  section  223. 

The  following  form  for  the  petition  for  the  appointment  of 
appraiser  is  suggested : 

Surrogate's  Com-t, 
County  of 
P e  t  i  1 1 0 n  for    Jq  the  Matter  of  the  Appraisal 
the    appointment        under  the  Act  in  Relation  to 
of    an    appraiser        Taxable  Transfers  of  Pi^op- 
under  sec-        erty  of   the   property  which 

tion  230.  was  of  Deceased. 

To  the  Surrogate's  Court  of  the  County  of 

The  petition  of  respectfully  shows  to 

this  court  and  alleges : 

I.  That  your  petitioner  is  (one  of)  the  execu- 
tors named  in  tlie  last  will  and  testament  of  the 
decedent  above  named,  and  as  such  is  a  person 
interested  in  his  estate. 

II.  That  on  or  about  the  day  of         18 
the  said            then  residing  within  the  county  of 


Note.    See  para- 
graph IV  below. 
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(or,  if  decedent  be  a  non-resident,  without 
the  State  of  New  York)  was  seized  and  possessed 
of  property  withia  the  State  of  New  York,  all  or 
some  part  of  which  j'our  petitioner  is  inforiiied 
and  beheves  is  subject  to  the  payment  of  the  tax 
imposed  by  the  act  in  relation  to  taxable  trans- 
fers of  property  ;  and  that  on  the  said  day 
of  18  the  said  deceased  departed  this 
life. 

III.  That  the  said  decedent  made  a  last  will 
and  testament  which  was  duly  admitted  to  pro- 
bate by  the  Surrogate's  Court  of  the 
county  of  and  letters  testamentary  thereon 

were  duly  issued  on  that  day  to  your  petitioner. 

{Note). 


[In  case  the  decedent  die  intestate,  para- 
graph  I  and  III  should  he  modified  in  the  follow- 
ing  manner  : 

I.  That  your  petitioner  is  the  administrator  of 
the  goods,  chattels  and  credits  of  the  decedent, 
and  as  such  is  a  person  interested  in  the  estate 
of  the  above  named  decedent. 

III.  That  the  decedent  died  intestate,  on  the 
day  of  18        and  on  the         day  of 

letters  of  administration  on  his  estate  were  duly 
issued  to  your  petitioner  by  the  Surrogate's  Court 
of  the  county  of  and  that  under  the  Laws 

of  Intestacy  of  the  State  of  the  dece- 

dent's property  passed  at  his  death  to  the  follow- 
ing named  persons : 

{Sere  insert  names  of  heirs  and  distributees,)"] 

rV".  That  the  names  and  post-office  addresses, 
and  the  nature  of  their  respective  interests,  of 
all  the  persons  interested  in  the  estate  of  the 
said  decedent,  and  who  are  entitled  to  notice  of 
all  proceedings  herein,  including  the  Comptroller 
of  the  State  of  New  York  are  as  follows,  e.  g. : 

Namic.      I       At)DREss.       I  Nature  of  Intkkest. 


Jolm  Smith. 


London,  England. 


Sole  Residuary  Legatee. 


Wherefore,  your  petitioner  prays  for  an  order 
appointing  some  competent  person  as  appraiser 
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according  to  the  law  in  such  case  made  and  pro- 
vided, and  directing  him  to  give  to  all  persons 
entitled  to  notice  of  the  time  and  place  of  such 
appraisal  such  notice  thereof  as  to  the  court  may 
seem  sufficient. 

Petitioner. 
(Verification.) 

Upon  the  filing  of  this  petition  the  Surrogate  v?ill  make  the 
order  appointing  the  appraiser  and  the  appraiser  should  then 
serve  notice  by  mail  on  all  parties  who  are,  by  law,  interested 
in  the  whole  estate  and  by  law  entitled  to  notice  of  all  pro- 
ceedings aifecting  the  same.  See  Matter  of  Astor,  6  Dem.  402, 
410.  The  length  of  the  notice  is  fixed  by  the  Surrogate  in 
each  case,  there  being  no  provision  in  the  statute  as  to  the 
length  of  notice  to  be  given. 

The  order  should  be  substantially  in  the  following  form : 


Order  appoint- 
ing: appraiser  un- 
der section  230. 


Present : 


Surrogate's  Court 
Caption. 

Hon. 


Surrogate. 


Title.    I 

On  reading  and  filing  the  petition  of 
(executor  or  administrator  of  the  decedent  as  the 
ease  may  be),  praying  for  the  appointment  of 
some  competent  person  as  appraiser  under  and 
in  pursuance  of  the  act  in  relation  to  Taxable 
Transfers  of  Property,  from  ■which  it  appears  to 
the  satisfaction  of  the  Surrogate  that  all  or  some 
of  the  property  which  was  of  late  of 

deceased,  is  subject  to  the  payment  of  the  tax 
imposed  by  said  act. 

Now,  on  motion  of  Esq.,  attorney  for 

the  said  petitioner, 

I  do  hereby,  pursuant  to  the  requirements  of 
chapter  493  of  the  Laws  of  1901,  direct 
Esq.,  one  of  the  appraisers  appointed  by  the  state 
comptroller  under  said  statute  (or,   the  county 
treasurer  of  the  County  of  )  to  fix  the  fair 

market  value  at  the  time  of  the  transfer  of  the 
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property  which  was  of  the  above  named  decedent 
and  which  is  subject  to  the  payment  of  said  tax. 
And  I  further  order  that  the  said  appraiser 
give  not  less  than  days'  notice,  by  mail,  of 

the  time  and  place  of  such  appraisal,  to  the  fol- 
lowing named  persons : 

Name.    |  P.  O.  Audbksses  |  Natube  of  Intehest. 


It  is  not  essential  under  the  law  as  it  now  exists  that  the 
order  should  recite  the  names  and  addresses  of  the  parties  to 
be  served  with  the  notice,  and  it  is  quite  customary  to  omit 
such  recital  from  the  order  appointing  the  appraiser.  It  is 
enough  that  the  appraiser  actually  mail  the  notice  to  all  par- 
ties entitled  thereto.     (See  section  12,  below.) 

It  should  be  noted  that  section  230  formerly  read  that  the 
duty  of  the  appraiser  was  "  to  fix  the  fair  maket  value  at  the 
time  of  the  transfer  thereof  of  the  property  of  persons  whose 
estate  shall  be  subject  to  the  payment  of  any  tax  imposed  by 
the  article."  These  words  in  italics  were  misleading  when 
taken  in  connection  with  the  other  sections  of  the  law,  which 
accounts  for  their  omission  from  the  section  as  it  now  exists. 
The  appointment  of  aii  appraiser  by  the  Surrogate  is  not  lim- 
ited by  the  language  of  the  act  to  any  particular  time.  For 
some  years  after  the  passage  of  the  act  it  was  not  customary 
to  bring  a  proceeding  for  such  appointment  until  after  the  ad- 
vertising for  claims  had  been  completed  and  the  inventory  made 
by  the  two  appraisers  appointed  by  the  Surrogate.  Indeed  it 
was  intimated  in  Matter  of  Westurn,  heretofore  cited,  that  "it 
would  seem  to  be  prudent  and  reasonable  for  the  Surrogate  to 
take  notice  of  the  statutory  system  for  the  settlement  of  estates 
and  to  defer  the  appointment  of  an  appraiser  for  the  period 
necessary  to  enable  the  executor  or  administrator  to  advertise 
for  claims  and  ascertain  whether  there  are  any  creditors."  But 
it  was  held  in  Matter  of  Vassar,  127  N.  Y.  1,  that  the  Surro- 
gate was  not  bound  to  await  a  final  accounting  before  proceed- 
ing under  the  statute,  "and  the  general  practice  now  is  to  be  to 
bring  the  proceeding  at  as  early  a  date  as  possible  after  the 
qualification  of  the  executors,  so  that  the  estate  may  take  ad- 
vantage of  the  five  per  cent  rebate  provided  for  in  case  of  pay- 
ment within  six  months  after  the  date  of  death. 
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§  11a.  Contingent  and  other  expectant  estates.— The  bal- 
ance of  section  230  which  treats  of  contingent  estates  and  re- 
mainders general!}',  has  lead  to  a  great  variety  of  decisions  and 
has  not  yet  been  construed  in  all  its  provisions  by  the  courts. 
It  reads  as  follows  : 

"  Whenever  a  transfer  of  property  is  made,  upon  Avhich 
there  is,  or  in  an}^  contingency  there  may  be,  a  tax  imposed, 
such  property  shall  be  appraised  at  its  clear  market  value  im- 
mediately upon  such  transfer,  or  as  soon  thereafter  as  practi- 
cable. The  value  of  every  future  or  limited  estate,  income, 
interest  or  annuity  dependent  upon  any  life  or  lives  in  being, 
shall  be  determined  by  the  rule,  method  and  standard  of  mor- 
tality and  value  employed  b}"^  the  superintendent  of  insurance 
in  ascertaining  the  value  of  policies  of  life  insurance  and  an- 
nuities for  the  determination  of  liabilities  of  life  insurance 
companies,  except  that  the  rate  of  interest  for  making  such 
computation  shall  be  five  per  centum  per  annum.  In  estimat- 
ing the  value  of  any  estate  or  interest  in  property,  to  the  ben- 
eficial enjoyment  or  possession  whereof  there  are  persons  or 
corporations  presently  entitled  thereto,  no  allowance  shall  be 
made  in  respect  of  any  contingent  incumbrance  thereon,  nor 
in  respect  of  any  contingency  upon  the  happening  of  which 
the  estate  or  property  or  some  part  thereof  or  interest  therein 
might  be  abridged,  defeated  or  diminished ;  provided,  how- 
ever, that  in  the  event  of  such  incumbrance  taking  effect  as  an 
actual  burden  upon  the  interest  of  the  beneficiary,  or  in  the 
event  of  the  abridgment,  defeat  or  diminution  of  said  estate 
or  property  or  int,erest  therein  as  aforesaid,  a  return  shall  be 
made  to  the  person  properly  entitled  thereto  of  a  proportionate 
amount  of  such  tax  in  respect  of  the  amount  or  value  of  the 
incumbrance  when  taking  effect,  or  so  much  as  will  reduce  the 
same  to  the  amount  which  would  have  been  assessed  in  respect 
of  the  actual  duration  or  extent  of  the  estate  or  interest  en- 
joyed. Such  return  of  tax  shall  be  made  in  the  manner  pro- 
vided by  section  two  hundred  and  twenty-five  of  this  article. 
Where  any  property  shall,  after  the  passage  of  this  act,  be 
transferred  subject  to  any  charge,  estate'  or  interest,  determin- 
able by  the  death  of  any  person,  or  at  any  period  ascertainable 
only  by  reference  to  death,  the  increase  of  benefit  accruing  to 
any  person  or  corporation  upon  the  extinction  or  determination 
of  such  charge,  estate  or  interest  shall  be  deemed  a  transfer  of 
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property  taxable  under  the  provisions  of  this  act  in  the  same 
manner  as  tliough  the  person  or  corporation  beneficially  en- 
titled thereto  had  then  acquired  such  increase  or  benefit  from 
the  person  from  whom  the  title  to  their  respective  estates  or 
interests  is  derived.  When  propertj'^  is  transferred  in  trust  or 
otherwise,  and  the  rights,  interest  or  estates  of  the  transferees 
are  dependent  upon  contingencies  or  conditions  whereby  they 
may  be  wholly  or  in  part  created,  defeated,  extended  or 
abridged,  a  tax  shall  be  imposed  upon  said  transfer  at  the 
highest  rate  which,  on  the  happening  of  any  of  the  said  con- 
tingencies or  conditions  would  be  possible  under  the  provi- 
sions of  this  article,  and  such  tax  so  imposed  shall  be  due 
and  payable  forthwith  by  the  executors  or  trustees  out  of 
the  property  transferred ;  provided,  however,  that  on  the 
happening  of  any  contingency  whereby  the  said  property,  or 
any  part  thereof,  is  transferred  to  a  person  or  corporation 
exempt  from  taxation  under  the  provisions  of  this  article,  or  to 
any  person  taxable  at  a  rate  less  than  the  rate  imposed  and 
paid,  such  person  or  corporation  shall  be  entitled  to  a  return 
of  so  much  of  the  tax  imposed  and  paid  as  is  the  difference 
between  the  amount  paid  and  the  amount  which  said  person 
or  corporation  should  pay  under  the  provisions  of  this  article, 
with  legal  interest  thereon  from  the  time  of  payment.  Such 
return  of  overpayment  shall  be  made  in  the  manner  provided 
by  section  two  hundred  and  twenty-five  of  this  article.  Es- 
tates in  expectancy  which  are  contingent  or  defeasible  and  in 
which  proceedings  for  the  determination  of  the  tax  have  not 
been  taken  or  where  the  taxation  thereof  has  been  held  in 
abeyance,  shall  be  appraised  at  their  full,  undiminished  value 
when  the  persons  entitled  thereto  shall  come  into  the  benefi- 
cial enjoyment  or  possession  thereof,  without  diminution  for 
or  on  account  of  any  valuation  theretofore  made  of  the  partic- 
ular estates  for  purposes  of  taxation  upon  which  said  estates 
in  expectancy  may  have  been  limited.  Where  an  estate  for 
life  or  for  years  can  be  divested  by  the  act  or  omission  of  the 
legatee  or  devisee  it  shall  be  taxed  as  if  there  were  no  possibil- 
ity of  such  divesting.  All  estates  upon  remainder  or  reversion, 
which  vested  prior  to  May  first,  eighteen  hundred  and  ninety- 
two,  but  which  will  not  come  into  actual  possession  or  enjoy- 
ment of  the  person  or  corporation  beneficially  interested  therein 
until  after  the  passage  of  this  act  shall  be  appraised  and  taxed 
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as  soon  as  the  person  or  corporation  beneficially  interested 
therein  shall  be  entitled  to  the  actual  possession  or  enjoyment 
thereof." 

There  have  probably  been  more  amendments  to  this  section 
of  the  transfer  tax  law  than  to  any  other  section.  Starting 
with  the  intention  of  reaching  and  taxing  every  kind  of  condi- 
tional estate,  the  legislature  from  time  to  time,  and  as  actual 
existing  eases  showed  the  necessity,  has  grafted  on  to  the  original 
law  such  a  variety  of  amendments  and  additions  that  that  law 
is  now  hardly  recognizable.  Some  of  these  amendments,  as 
will  be  seen,  have  been  held  to  be  unconstitutional,  others  have 
failed  to  accomplish  the  purpose  for  which  they  were  intended, 
and  it  is  these  continuous  amendments,  intended  to  meet  and 
obviate  successive  decisions  of  the  courts,  that  make  it  diiiicult 
to  lay  down  any  authoritative  general  statement  of  the  law 
governing  remainders.  It  would  seem,  however,  that  the  law 
in  respect  to  the  taxation  of  these  conditional  estates  is  now 
about  as  far  reaching  as  it  can  well  be  made  to  be,  and  that 
there  is  little  likelihood  of  further  material  changes  to  the  law 
in  this  respect. 

By  chapter  284  of  the  Laws  of  1897,  the  taxation  of  expect- 
ant estates  was  provided  for  as  follows:  "Estates  in  expect- 
ancy which  are  contingent  or  defeasible  shall  be  appraised  at 
their  full  undiminished  value  when  the  persons  entitled  thereto 
shall  come  into  the  beneficial  enjoyment  or  possession  thereof 
without  diminution  for  or  on  account  of  any  valuation  thereto- 
fore made  of  the  particular  estates  for  purposes  of  taxation, 
upon  which  said  estates  in  expectancy  may  have  been  limited." 

The  Laws  of  1899  (chapter  76),  omit  this  provision  entirely 
and  provide  that  "  when  property  is  transferred  in  trust  or 
otherwise,  and  the  rights,  interest  or  estates  of  the  trans- 
ferees are  dependent  upon  contingencies  or  conditions  whereby 
they  may  be  wholly  or  in  part  created,  defeated,  extended 
or  abridged,  a  tax  shall  be  imposed  upon  said  transfer  at 
the  highest  rate  which,  on  the  happening  of  any  of  the  said 
contingencies  or  conditions,  would  be  possible  under  the  pro- 
visions of  this  article,  and  such  tax  so  imposed  shall  be  due  and 
payable  forthwith,  out  of  the  property  transferred." 

The  Laws  of  1901,  chapter  493,  include  the  above  clause  of 
the  Laws  of  1899,  and  restore  the  original  clause  quoted  from 
the  Laws  of  1897,  except  that  as  will  be  seen  the  appraising  at 
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their  full  undiminished  value  of  estates  is  limited  to  estates  in 
which  proceedings  for  the  determination  of  the  tax  have  not 
been  taken  or  where  the  taxation  thereof  has  been  held  in  abey- 
ance. Prior  to  the  amendment  of  1899  therefore  contingent 
future  estates  were  not  taxable  until  they  vested  in  possession. 
Matter  of  Hoffman,  143  N.  Y.  327 ;  Matter  of  Curtis,  142  N. 
Y.  219.  The  object  of  the  amendment  stated  was  clearly  to 
secure  a  payment  of  tax  in  the  cases  of  such  contingent  estates, 
immediately  upon  the  death  of  the  decedent,  by  whose  will 
these  estates  were  created.  The  courts,  at  first,  did  not  give 
this  construction  to  the  law  as  amended.  Thus  where  prop- 
erty was  given  to  a  brother  for  life  with  privilege  to  use  as 
much  of  the  principal  as  might  be  necessary,  then  over,  the 
court  held  that,  as  it  could  not  be  determined  how  much  of  the 
principal  the  life  tenant  would  use  until  his  death,  the  clear 
market  value  of  the  property  to  be  transferred  to  the  remain- 
dermen could  not  be  ascertained  until  then  and  such  remainder 
was  not  presently  taxable.  The  same  interpretation  of  the 
amended  law  was  given  in  Matter  of  Plum,  37  Misc.  466  and 
Mattel-  of  Howell,  34  Misc.  432 ;  and  in  Matter  of  Vanderhilt, 
68  App.  Div.  27.  The  case  last  cited  was  reversed  by  a  divided 
Court,  see  172  K  Y.  69,  but  in  the  Matter  of  Bres,  172  N.  Y. 
15,  the  Court  discusses  the  Vanderhilt  case,  and  tlie  provis- 
ion for  payment  of  the  tax  at  the  highest  rate,  subject  to  a  re- 
fund later  for  cause  shown  and  suggests  further  legislation 
looking  to  a  first  assessment  at  the  lowest  rate  subject  to  in- 
crease later  for  cause  shown. 

The  clause  quoted,  as  to  estates  in  expectancy  being  ap- 
praised at  their  full  undiminished  value,  first  appeared  as  stated, 
in  1897,  was  omitted  in  the  Laws  of  1899,  and  restored  in  a 
modified  form  in  the  La.viS  of  1901  and  1902.  In  jEstate  of 
Ogden  Ooelet,  reported  in  the  New  York  Law  Journal  of 
July  19,  1901,  the  question  of  the  construction  of  this  clause 
was  involved. 

In  this  case  testator  died  in  August,  1897,  leaving  a  will  by 
which  he  gave  one  half  of  his  residuary  estate  to  a  trustee  for 
his  son,  directing  such  trustee  to  pay  to  the  son  upon  his  reach- 
ing twenty-one  years  of  age  the  sum  of  $500,000  on  account 
of  his  share  in  the  residuary  estate.  A  proceeding  was  brought 
soon  after  decedent's  death  to  fix  the  tax  on  the  estate  and  the 
appraiser  in  that  proceeding  fixed  and  taxed  the  value  of  the 
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$500,000  legacy  for  the  period  intervening  between  the  death 
of  the  testator  and  the  son's  majority,  but  reported  that  the 
remainder  was  not  then  taxable.  Upon  the  son's  reaching 
twenty-one  years  of  age  the  executors  asked  the  court  to  make 
an  order  fixing  the  tax  upon  the  remainder  interest  in  the  sum 
in  question  at  the  value  theretofore  fixed  by  the  appraiser,  the 
executor  contending  that  the  Laws  of  1899  and  not  the  Laws 
of  1897  prevailed.  The  court,  however,  fixed  the  tax  as  pro- 
vided for  by  the  Laws  of  1897,  holding  that  the  estate  trans- 
ferred to  the  son  must  be  assessed  at  the  full  value  of  the  trust 
fund  undiminished  by  the  value  of  the  estate  during  the  mi- 
nority of  the  legatee. 

A  slightly  different  question  involving  the  construction  of 
this  act  arose  in  Estate  of  James  Connolly,  New  York  Law 
Journal,  July  26,  1902.  Here  the  decedent  died  in  1892,  be- 
fore the  existence  of  any  act  taxing  remainders  at  their  full 
undiminished  value.  The  estate  went  to  the  wife  for  life  and 
upon  her  death  to  the  testator's  children  then  surviving.  A 
proceeding  was  brought  in  1895  to  determine  the  tax  and  the 
interests  of  the  remaindermen  Avere  declared  to  be  not  then 
ascertainable.  The  widow  died  in  1901  and  an  application 
was  then  made  to  fix  the  tax  on  the  remainders.  While  con- 
ceding that  if  the  tax  on  the  remainders  had  been  fixed  in  1895, 
the  value  of  the  life  estate  would  first  have  to  be  deducted,  and 
while  expressing  some  doubt  as  to  the  constitutionality  of  the 
amended  law  so  far  as  it  attempted  to  affect  an  estate  created 
prior  to  the  passage  of  such  amendments  (see  Matter  of  Pell, 
171  N.  Y.  48),  the  Surrogate  asserted  the  rule  to  be  a  whole- 
some one  that  a  law  should  not  be  declared  unconstitutional 
by  a  court  of  first  instance  and  taxed  the  remainders  at  their 
full  undiminished  value.  See  also  Matter  of  Ilosaoh,  N.  Y. 
Law  Journal,  Oct.  30,  1902. 

By  the  last  clause  of  section  230  it  will  be  noted  that  an  at- 
tempt is  made  to  tax  all  estates  upon  remainder  or  reversion 
which  vested  prior  to  May  1,  1892,  but  which  did  not  come 
into  possession  until  after  the  passage  of  the  act.  The  first 
amendment  of  this  nature  was  provided  for  by  the  Laws  of 
1899,  and  attempted  to  reach  estates  which  vested  prior  to 
June  30, 1885,  the  time  of  the  passage  of  the  first  transfer  tax 
act.  This  was  changed,  however,  by  the  Laws  of  1901,  chap- 
ter 493,  in  the  manner  indicated.    The  law  as  it  existed  in  1899 
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was  declared  unconstitutional  in  Matter  of  Pell,  171  N.  Y.  48. 
This  was  a  case  of  remainders  created  in  1863  but  not  vesting 
in  possession  until  March,  1899,  after  the  passage  of  the  act  in 
question.  The  Appellate  Division  hekl  that  if  the  tax  was  one 
on  succession  it  was  unconstitutional,  but  they  construed  the 
tax  as  one  upon  property  and  declared  the  law  to  be  constitu- 
tional. The  Court  of  Appeals,  however,  held  that  the  tax  was 
one  on  the  succession  and,  being  so,  that  the  law  was  uncon- 
stitutional because  it  diminished  the  value  of  vested  estates, 
impaired  the  obligation  of  contracts  and  took  private  property 
for  public  use  without  compensation.  The  court  went  further 
and  said  that  even  though  the  tax  could  be  construed  to  be 
a  direct  tax  it  was  still  invalid,  because  it  discriminated  against 
a  class,  imposing  on  some  estates  a  tax  of  five  per  cent,  on 
others  of  one  per  cent,  and  on  others  nothing. 

§  115.  Same  subject.  —  The  fixing  of  the  interests  of  life 
tenant  and  remainderman,  at  the  time  of  the  death  of  the  de- 
cedent by  whom  these  estates  are  created,  is  of  course  a  very 
simple  matter  and  its  computation  is  furnished  to  the  appraiser 
or  the  Surrogate  by  the  Insurance  Department  (see  §  232). 

In  fixing  the  value  of  the  remainder  dependent  upon  an 
antecedent  life  estate,  when  such  remainder  has  vested  in  pos- 
session prior  to  bringing  the  proceeding  for  fixing  the  tax, 
however  a  question  has  arisen  whether  the  basis  for  taxation 
should  be  the  actual  duration  of  such  life  estate  or  its  value  as 
determined  by  the  superintendent  of  insurance  on  the  basis  of 
the  annuity  tables.  The  question  first  came  up  before  Surro- 
gate Varnum  in  Matter  of  Jones,  28  Misc.  356.  The  law  gov- 
erning this  proceeding  was  contained  in  chapter  713  of  the 
Laws  of  1887,  which  was  to  the  effect  that  where  any  legacy 
upon  which  a  tax  was  to  be  imposed  should  be  an  estate  for 
years  or  fife,  "  the  entire  property  or  fund  by  which  such  estate, 
income  or  interest  is  supported  or  of  which  it  is  a  part,  shall 
be  appraised  Immediately  after  the  death  of  the  decedent  at 
what  was  the  fair  and  clear  market  value  thereof  at  the  time 
of  the  death  of  the  decedent  in  the  manner  hereinafter  pro- 
vided," a  provision  then  being  made  by  section  13  for  the  fix- 
ing of  such  value  by  the  mortality  tables  used  by  the  superin- 
tendent of  the  Insurance  Department.  Surrogate  Varnum 
held  that,  under  the  wording  of  that  act,  the  theoretical  value 
determined  by  the  annuity  tables,  and  not  the  actual  value  de- 
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termined  by  the  date  of  the  death  of  the  life  tenant  should 
govern.  The  question  came  up  again,  however,  in  a  later  case, 
Matter  of  Hall,  36  Misc.  618,  where  the  testator  died  in  1889, 
leaving  a  will,  by  the  terms  of  which  he  gave  his  residuary 
estate  iu  trust  to  his  executors  to  pay  the  income  to  his  wife 
for  life  and  if  the  income  were  insufficient  to  realize  $5,500  a 
year,  to  invade  the  principal  to  make  up  that  amount,  then 
directing  that  the  remainder  be  divided  equally  between  the 
children  of  certain  relatives  by  marriage.  The  appraiser  was 
appointed  in  1895  and  reported  that  the  intei-est  of  the  widow 
was  not  taxable  and  the  rights  of  the  other  legatees  would  not 
vest  in  enjoyment  until  after  the  death  of  the  widow,  that  it 
was  not  yet  ascertainable  to  whom  the  estate  would  pass  upon 
the  widow's  death,  and  that  the  tax  on  those  legacies  was  left 
for  future  appraisement.  The  widow  died  in  1900  having  re- 
ceived the  annuity  of  $5,500  for  eleven  years  during  which  she 
survived  her  husband.  In  a  proceeding  then  brought  by  the 
state  comptroller,  the  tax  was  fixed  by  the  appraiser  on  the 
basis  of  the  value  of  each  legacy  as  of  April  27,  1889,  the  date 
of  testator's  death,  instead  of  the  actual  cash  value  of  each 
legacy  as  it  appeared  on  the  accounting  by  the  executors. 
Surrogate  Thomas  in  setting  aside  the  report  of  the  appraiser 
said : 

"  The  discrepancy  between  the  computations  and  the  facts 
is  caused  by  the  fact  that  the  appraiser  started  with  the  ap- 
praised value  of  the  estate  at  the  time  of  the  death  of  the  tes- 
tator, and  deducted  only  the  estimated  value  of  the  annuity 
to  the  widow,  based  upon  the  accepted  tables  of  probable  mor- 
tality. The  widow  was  sixty-nine  years  of  age  at  the  death 
of  her  husband,  and  at  that  time  her  chance  of  life  was  less 
than  six  years.  She  actually  survived  him  about  twice  as  long 
as  that.  The  statute  of  1887  (chap.  713)  required  a  life  estate 
sought  to  be  taxed  to  be  appraised  on  this  theory,  not  withstand- 
ing it  resulted  in  error  {Matter  of  Jones,  28  Misc.  Eep.  356), 
but  I  do  not  find  myself  bound  in  this  way  in  estimating  the 
value  of  a  legacy,  now  just  due,  and  the  actual  value  of  which 
now  appears  without  contradiction  and  is  fixed  by  a  decree. 
If  the  widow  had  lived  long  enough  the  estate  would  have 
been  entirely  consumed  by  her  annuity,  and  a  ruling  which 
would  require  a  tax  to  be  imposed  against  the  residuary  lega- 
tees, even  if  they  had  never  been  entitled  to  any  sum  what- 
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ever,  should  be  avoided.  The  proceeding  before  the  appraiser 
appointed  ia  1895  was  never  ratified  by  any  order  of  a  Surro- 
gate. The  report  of  the  appraiser  was  not  an  adjudication  of 
any  kind,  and  some  error  has  been  made  by  adopting  some  of 
the  estimates  there  formed  instead  of  accepting  the  facts  as 
shown.  The  valuations  of  the  legacies  now  sought  to  be  taxed 
as  of  the  date  of  the  death  of  the  testator  should  be  computed 
from  the  amounts  adjudged  in  the  decree  on  the  final  account- 
ino:  as  beino:  their  value  at  the  date  of  the  decree."  See  also 
Matter  nf  Maresi,  Ti  App.  Div.  76. 

The  tax  of  the  life  tenant  in  each  case  is  payable  from  the 
income,  the  tax  of  the  remaindermen  is  payable  by  them  directly 
unless  they  give  a  satisfactor}' bond  to  pay  the  same  when  they 
come  into  actual  possession.     Matter  of  Daly,  37  Misc.  720. 

§  12.  The  appraiser,  his  duty  and  power. — Prior  to  the  act 
of  1892,  chapter  399,  the  appraiser  had  no  power  to  administer 
oaths  or  take  testimony  or  to  compel  the  attendance  of  witnesses. 
Attention  having  been  called  to  this  omission  (see  Matter  of 
Astor,  6  Dem.  413),  the  act  was  amended  and  the  present  law 
in  regard  to  the  duty  and  power  of  the  appraiser  reads  as  fol- 
lows : 

§  231.  Proceedings  by  appraisers. — Every 
such  appraiser  shall  forthwith  give  notice  by 
Duty  of  ap-  mail  to  all  persons  known  to  have  a  claim  or 
interest  in  the  property  to  be  appraised,  in- 
cluding the  state  comptroller,  and  to  such 
persons  as  the  surrogate  may  by  order  direct, 
of  the  time  and  place  when  he  will  appraise 
such  property.  He  shall,  at  such  time  and 
place,  appraise  the  same  at  its  fair  market 
value,  as  herein  prescribed,  and  for  that  pur- 
pose the  said  appraiser  is  authorized  to  issue 
siibpoBnas  and  to  compel  the  attendance  of  wit- 
nesses hefore  him  and  to  take  the  evidence  of 
such  witnesses  under  oath  concerning  such 
property  and  the  value  thereof;  and  he  shall 
make  report  thereof  and  of  such  value  in  writ- 
ing, to  the  said  Surrogate,  together  \vith  the 
depositions  of  the  witnesses  examined,  and 
such  other  facts  in  relation  thereto  and  to  the 
72 


praiser. 
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said  matter  as  said  surrogate  may  order  or  re- 
quire. 
Compensation       Every  appraiser,  except  in  the  counties  in 
of  appraiser.  which  the  ofiBce  of  appraiser  is  salaried,  for 

which  provision  is  hereinbefore  made,  shall  be 
paid  on  the  certificate  of  the  Surrogate  sub- 
ject to  review  and  audit  by  the  state  comptrol- 
ler his  actual  and  necessary  traveling  expenses 
and  the  fees  paid  such  witnesses,  which  fees 
shall  be  the  same  as  those  now  paid  to  wit- 
How  paid.  nesses  subpoenaed  to  attend  in  courts  of  record, 
out  of  any  funds  he  may  have  in  his  hands 
as  county  treasurer  on  account  of  any  tax 
imposed  under  the  provisions  of  this  article. 
Appraisers  appointed  under  this  article  in 
proceedings  pending  at  the  time  the  amend- 
ment to  this  section  takes  effect  shall  com- 
plete the  appraisals  therein  and  file  their 
reports  as  herein  provided,  and  shall  be  en- 
titled to  the  compensation  authorized  by  law 
at  the  time  of  their  appointment,  to  be  paid 
by  the  state  comptroller  in  counties  in  which 
the  office  of  appraiser  is  salaried,  and  in  other 
counties  by  the  county  treasurer,  out  of  any 
moneys  in  his  hands  on  account  of  this 
tax. 

Upon  his  appointment  the  appraiser  under  the  law  as  it 
formerly  existed,  first  took  an  oath  that  he  would  truly,  honestly 
and  impartially  appraise  and  fix  the  value  of  the  decedent's 
property  subject  to  the  tax,  under  the  act  relating  to  taxable 
transfers ;  and  that  he  would  make  a  true  report  thereon  to  the 
best  of  his  understanding.  Under  the  law,  as  it  now  exists 
(§  2.30,  chapter  17-3,  Laws  of  1901),  each  of  the  official  appraisers, 
upon  taking  office,  files  with  the  state  comptroller  his  oath  of 
office  and  his  official  bond  of  not  less  than  one  thousand  nor 
more  than  twenty  thousand  dollars  in  the  discretion  of  the 
state  comptroller,  conditioned  for  the  faithful  performance  of 
his  duties  as  such  appraiser,  which  bond  must  be  approved  by 
the  attorney  general  and  the  state  comptroller. 

The  form  of  the  notice  to  be  given  to  the  persons  indicated 
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in  the  order  must  be  substantiallj^  as  follows  (the  form  in  use 
in  the  New  York  County  Surrogate's  Court  being  indicated) : 

SuiTogate's  Court, 

County  of 
In  the  matter  of  the  Appraisal  "^ 
under  the  Act  in  relation  to 
Taxable  Transfers  of  Prop- 
erty of  the  property  of 

Deceased. 

You  will  please  take  notice  that,  by  virtue  of 
an  order  of  Hon.  one  of  the  Surrogates  of 

the  County  of  New  York,  made  and  dated  the 
day  of  19      and  pursuant  to  provi- 

sions of  chapter  908  of  the  Laws  of  1896,  en- 
titled "  An  Act  in  Relation  to  Taxable  Transfers 
of  Property,"  and  the  acts  amendatory  thereof,  I 
shall,  on  the        day  of  19      at        o'clock 

in  the  noon  of  that  day,  at  Eoom  No. 
Building,  No.  in  this  City  of  New  York,  pro- 
ceed to  appraise  at  its  fail-  market  value,  all  the 
property  of  said  deceased,  passing  by  h  last 
Will  and  Testament,  or  by  the  Intestate  Laws  of 
the  State  of  New  York,  which  is  subject  to  the 
payment  of  the  tax  imposed  by  the  said  act  and 
the  acts  amendatory  thereof. 

And  such  of  you  {note)  as  are  hereby  notified 
as  are  under  the  age  of  twenty-one  years,  are 
required  to  appear  by  your  guardian,  if  you  have 
one,  or  if  you  have  none,  to  appear  and  apply 
for  one  to  be  appointed,  or  in  the  event  of  your 
neglect  or  failure  to  do  so,  a  guardian  wiU  be 
appointed  by  the  Surrogate  to  represent  and  act 
for  you  in  the  proceeding. 
New  York,         190 


Note.  This  no- 
tice to  infants  is 
required  in  New 
York  County  and 
might  well  be  re- 
quired  every- 
where. 


Appraiser. 


To 


This  notice  was,  by  the  original  act,  required  to  be  given  to 
such  persons  as  the  Surrogate  might  by  order  designate. 

The  Court  of  Appeals  held  {Matter  of  McP  her  son,  104  N.  Y. 
-306,  422),  that  the  statute  contemplated  that  the  Surrogate 
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should  designate  in  his  order  all  the  persons  entitled  to  notice,  in 
spite  of  the  indefiniteness  of  the  language.  And  it  held  also, 
that  if  he  should  omit  to  do  so,  it  would  be  an  error  upon 
which  any  tax  imposed  upon  the  persons  not  notified  would 
be  invalid,  as  having  been  imposed  without  jurisdiction.  See 
opinion  of  Earl,  ,T.  The  provisions  as  to  notice,  in  the  law 
as  it  then  existed,  were  that  the  appraiser  should  give  notice  of 
the  appraisal  "  to  such  persons  as  the  Surrogate  may  by  order 
direct."  The  present  law  provides  that  the  appraiser  shall  give 
notice  "to  all  persons  known  to  have  a  claim  or  interest  in 
the  property  to  be  appraised,  including  the  state  comptroller 
and  to  such  persons  as  the  Surrogate  may  by  order  direct." 
The  better  practice  would  appear  to  be  to  set  out  in  the  order 
appointing  the  appraiser  the  names  and  addresses  of  the  par- 
ties to  be  served,  although  this  is  not  essential  so  long  as  no- 
tice is  given  by  the  appraiser  to  the  parties  interested. 

In  Matter  of  Winter,  21  Misc.  525,  Surrogate  Marcus 
held  that  a  proceeding  to  assess  the  tax,  in  which  notice  is  not 
given  to  a  person  interested,  in  that  case  the  sole  heir-at-law, 
was  fatally  defective  and  should  be  set  aside,  citing  Matter  of 
McPherson,  supra. 

§13.  Special  guardian. — The  notification  in  the  appraiser's 
notice  to  persons  under  the  age  of  21  years,  with  reference  to 
their  appearance  by'guardian,  should  be  carefully  noted.  Where 
the  application  is  made  for  the  appointment  of  the  special  guard- 
ian in  such  proceedings,  the  provisions  of  the  Code  with  regard 
to  the  appointment  must  be  carefully  followed.  See  Part  II, 
chapter  II  under  "Parties."  And  where  a  person  other  than 
the  infant  applies  for  the  appointment  under  sections  2530  and 
2531,  care  must  be  taken  to  comply  with  the  provisions  of  the 
Code  {id),  in  regard  to  giving  eight  days'  notice  of  the  appli- 
cation (see  Pinckney  v.  Synith,  26  Hun,  524),  and  in  regard  to 
personal  service  of  the  notice  upon  the  infant.  The  actual  ap- 
pointment of  the  guardian  does  not  validate  the  proceedings 
where  the  infant  was  not  properly  served  with  notice  of  the 
application  (see  Hogle  v.  Ilogle,  49  Hun,  313  j  Davis  v.  Cran- 
dall,  101  N.  Y.  311),  unless  the  infant  personally  appears  in 
court  so  as  to  give  the  Surrogate  jurisdiction  of  his  person. 
See  Buck's  Estate,  15  Abb.  12 ;  Matter  of  Sealra,  38  Hun,  218. 
Where  the  application  is  made  by  the  parent  of  the  infant  in 
these  proceedings,  and  the  infant  is  of  tender  years,  observance 
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of  this'  requirement  of  the  Code  would  seem  to  serve  no  useful 
end,  but  the  statute  is  explicit  and  must  be  observed.* 

The  requirement  that  the  infant  should  be  represented  in  the 
proceedings  in  the  Surrogate's  Court  by  special  guardian,  is  a 
general  one,  and  it  is  customary  that  they  be  appointed  where 
there  are  infants.  But  it  has  been  held  where  there  is  no  neces- 
sity for  the  appointment  of  a  guardian,  by  reason  of  the  fact 
that  the  infant's  interest  is  not  presently  involved,  and  there  is 
no  provision  in  the  will  under  which  the  infant's  interest  in  re- 
mainder or  otherwise  could  be  affected,  the  appointment  of  a 
special  guardian  and  the  burdening  of  the  estate  with  charges 
for  his  services,  should  not  be  authorized  by  the  court.  Mat- 
ter of  Post,  5  App.  Div.  113.  And  it  is  not  the  custom  now, 
in  transfer  tax  proceedings,  to  appoint  a  special  guardian  for 
an  infant  whose  taxable  interests  are  very  small. 

Section  232  of  the  Transfer  Tax  Law  was  amended  by  chap- 
ter 6Y2,  Laws,  1899,  so  as  to  provide  that  when  the  appraisal 
should  have  been  made  and  the  Surrogate  should  have  hxed 
the  tax,  whereupon  (as  hereinafter  noted)  an  appeal  may  be 
taken  from  the  Surrogate  as  a  taxing  officer  to  the  Surrogate 
as  a  judicial  officer,  an  appointment  may  be  made  at  that 
stage  of  a  special  guardian.     The  provision  is  as  follows : 

"  If,  however,  it  appear  at  this  stage  of  the  proceedings  that 
any  of  such  parties  known  to  be  interested  in  the  estate  is  an 
infant  or  incompetent,  the  Surrogate  shall,  if  the  interest  of 
such  infant  or  incompetent  is  presently  involved  and  is  adverse 
to  that  of  any  of  the  other  persons  interested  therein,  appoint  a 
special  guardian  of  such  infant;  but  nothing  in  this  provision 
shall  affect  the  right  of  an  infant  over  fourteen  j^ears  of  age, 
or  of  any  one  on  behalf  of  an  infant  under  fourteen  years  of 
age,  to  nominate  and  apply  for  the  appointment  of  a  special 
guardian  for  such  ir\^&nt  at  any  stage  of  the  proceedings." 

§  14.  Fair  market  value  of  property  ;  how  and  wheu 
ascertained. — It  is  the  duty  of  the  appraiser  to  fix  "  the  fair 
market  value  of  property  of  persons  whose  estates  should  be 
subjected  to  the  payment "  of  the  tax.     In  this  connection 

*  The  writer  was  informed  by  one  of  tlie  Sunofrates  of  New  York  tliat 
in  a  case  of  this  sort,  the  affidavit  of  service  of  citation  recited  the  per- 
sonal delivery  of  the  notice  to  the  infant  "  who  was  about  the  age  of  four- 
teen months,  and  who  then  and  there  swallowed,  the  same.^''  The  service 
was  held  to  be  complete. 


1142  StTEKOaATEs'   COtJE*S. 

therefore  section  212  is  of  importance  defining  as  it  does  what 
is  meant  by  "  estate "  and  "  property  "  as  used  in  the  act. 
This  section  is  as  follows :  The  words  "  estate  "  and  "  prop- 
erty "  as  used  in  this  article,  shall  be  taken  to  mean  the  prop- 
erty or  interest  therein  of  the  testator,  intestate,  grantor,  bar- 
gainor or  vendor,  passing  or  transferred  to  those  not  herein 
specifically  exempted  from  the  provisions  of  this  article,  and  not 
as  the  property  or  interest  therein  passing  or  transferred  to  in- 
dividual legatees,  devisees,  heirs,  next  of  kin,  grantees,  donees, 
or  vendees,  and  shall  include  all  property  or  interest  therein, 
whether  situated  within  or  without  this  State.  The  word 
"transfer"  as  used  in  this  article,  shall  be  taken  to  include  the 
passing  of  property  or  any  interest  therein  in  possession  or  en- 
joyment, present  or  future,  by  inheritance,  descent,  devise,  be- 
quest, grant,  deed,  bargain,  sale  or  gift,  in  the  manner  herein 
prescribed.  The  words  "  county  treasurer,"  "  comptroller," 
and  "  district  attorney  "  as  used  in  this  article,  shall  be  taken 
to  mean  the  treasurer,  state  comptroller,  or  the  district  attor- 
ney of  the  county  of  the  Surrogate  having  jurisdiction  as  pro- 
vided in  section  two  hundred  and  twenty-nine  of  this  article. 

Section  1  of  chapter  34  of  the  Laws  of  1891  provides  for 
the  method  to  be  pursued  by  appraisers  generally  in  ascertain- 
ing the  value  of  taxable  securities.  "  Whenever  by  reason  of 
the  provisions  of  any  law  of  this  State  it  shall  become  neces- 
sary to  appraise  in  whole  or  in  part  the  estate  of  any  deceased 
person,  the  persons  whose  duty  it  shall  be  to  make  such  ap- 
praisal shall  value  all  such  property,  stocks,  bonds  or  securities 
as  are  customarily  bought  or  sold  in  open  market  in  the  city 
of  New  York  or  elsewhere,  for  the  day  on  v/hich  such  ap- 
praisal or  report  may  be  required,  by  ascertaining  the  range 
of  the  market  and  the  average  of  prices  as  thus  found,  run- 
ning through  a  reasonable  period  of  time." 

Under  this  provision  it  was  held  in  Matter  of  Crary,  31 
Misc.  72,  that,  in  the  absence  of  any  facts  tending  to  show 
that  the  appraiser  did  not  reach  a  fair  conclusion,  a  valuation 
of  stocks  based  on  the  average  of  quoted  prices  on  the  day  on 
which  the  will  took  effect  and  for  three  months  preceding, 
should  be  sustained.  It  is  customary,  however,  in  reaching 
the  valuation  of  listed  stocks  or  bonds  in  transfer  tax  proceed- 
ings, to  take  the  average  quotations  on  the  date  of  the  death  of 
the  decedent. 
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In  Matter  of  Oould,  19  App.  Div.  352,  the  rather  novel  prop- 
osition was  advanced  by  the  estate  that,  in  determining  the 
value  of  large  blocks  of  stock,  only  the  purchase  and  sale  in 
markets  of  correspondingly  large  blocks  should  be  considered, 
on  the  theory  that  throwing  large  blocks  upon  the  market 
would  result  in  a  break  in  values.  The  court  did  not  adopt 
that  construction  of  the  act  of  1891. 

A  more  difficult  question  arises  where  the  securities  are  not 
listed  and  in  such  case  the  practice  is  to  take  testimony  as  to 
the  full  market  value  from  parties  who  would  be  in  position  to 
testify  with  knowledge  of  that  fact.  As  to  the  nature  of  this 
testimony  see  opinion  of  Surrogate  Silkman,  in  Matter  of 
Brandreth,  28  Misc.  468,  473.  In  MatUr  of  Smith,  71  App. 
Div.  602,  the  appraiser  valued  the  stock  of  a  corporation  at 
par  basing  the  valuation  on  the  fact  that  a  dividend  of  eight 
per  cent  had  been  declared  on  that  stock  for  some  time  piior 
to  the  death  of  decedent,  and  this,  despite  the  fact  that  an 
officer  of  the  company  in  which  the  stock  was  held  testified 
that  he  sold  such  stock  at  the  rate  of  $50  a  share  at  about  the 
time  of  the  death  of  the  decedent.  The  Appellate  Branch 
held  that  in  the  absence  of  any  evidence  going  to  show  that 
the  sales  testified  to  by  this  officer  were  not  made  at  the 
fair  market  value,  and  in  the  absence  of  evidence  tending  to 
show  that  a  stock  earning  eight  per  cent  dividend  was  worth 
more  than  the  price  at  which  it  had  been  sold,  or  of  any 
special  fact  showing  any  greater  value  of  the  stock  than  that 
at  which  it  had  been  sold,  the  appraiser  should  fix  the  value  at 
the  selling  price.  So,  in  Matter  of  Morgan  v.  Warner,  45  App. 
Div.  424,  affirmed  without  opinion,  162  N.  Y.  612,  it  was  held 
that  notes  belonging  to  the  estate  which  the  executors  were 
directed  to  cancel,  should  be  valued  at  their  actual  and  not 
their  face  value. 

§  15.  Same  subject. — The  power  of  the  appraiser  to  sub- 
poena witnesses  and  examine  them  upon  oath,  makes  it  imma- 
terial where  the  property  is  situated  that  he  has  to  appraise. 
It  has  been  held  in  a  recent  case  that  the  appraiser  can  coin- 
pel  a  witness  to  produce  before  him  a  document,  which  it  was 
contended  was  material  to  the  evidence  as  to  property.  In 
that  case  {Estate  of  Beinjamin  Webb,  N.  Y.  Law  Journal, 
May  18, 1901),  Surrogate  Thomas  said :  "  The  competency  and 
materiality  of  the  paper  could  not  be  determined  without  an 
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inspection,  and  a  jurisdiction  to  make  such  determination  is  in- 
cluded in  the  power  granted  to  the  appraiser  by  the  statute. 
(Tax  Law,  article  10,  §  231.)  The  reasonable  mandates  of 
the  appraiser  of  this  class  can  be  enforced  by  any  judge  of 
any  court  of  record  (C.  C.  P.  §  856).  The  nature  of  the  pro- 
ceeding and  the  general  character  of  the  jurisdiction  of  this 
court  over  it  makes  an  application  to  a  Surrogate  who  is  a  judge 
of  a  court  of  record  peculiarly  appropriate."  The  witness  was 
directed  to  appear  before  the  appraiser  within  ten  days  and 
obey  his  direction,  in  default  of  which  it  was  directed  that  a 
warrant  issue  against  him  as  provided  by  statute.  In  Matter 
of  Wallace,  71  App.  Div.  284,  it  was  held  that  the  Surrogate 
has  the  right  to  direct  the  issuance  of  a  commission  to  obtain 
testimony  for  use  before  the  appraiser.  The  Surrogate  first 
acquiring  jurisdiction  is  by  virtue  of  section  229  exclusively 
in  control  of  the  proceeding.  Matter  of  Hathaioay,  27  Misc. 
474.  The  appraiser  appointed  by  him  is  to  appraise  the  whole 
estate  of  the  decedent.  If  the  property  is  situated  in  several 
counties  and  the"  appraiser  deems  it  necessary  to  inspect  the 
same  for  its  appraisal,  section  231  contains  ample  provision  for 
the  payment  of  his  expenses,  and  so  far  as  the  property  in  va- 
rious counties  is  concerned,  the  receipts  of  the  county  treas- 
urer to  whom  the  tax  is  paid  may  under  section  236  of  the  Tax 
Law,  hereafter  quoted,  be  recorded  in  the  clerk's  office  of  any 
county  in  which  taxable  property  is  situated.  Such  clerks  are 
required  to  keep  a  book  for  the  purpose,  known  as  the  Trans- 
fer Tax  Book. 

Section  232  proceeds  further  to  define  the  practice  as  fol- 
lows: 

"  The  report  of  the  appraiser  shall  be  made  in  duplicate, 
one  of  Avhich  duplicates  shall  be  filed  in  the  office  of  the  Sur- 
rogate and  the  other  in  the  office  of  the  state  comptroller. 
From  such  report  and  other  proof  relating  to  any  such  estate 
before  the  Surrogate,  the  Surrogate  shall  forthwith,  as  of 
course,  determine  the  cash  value  of  all  estates  and  the  amount 
of  tax  to  which  the  same  are  liable  ;  or  the  Surrogate  may  so 
determine  the  cash  value  of  all  such  estates  and  the  amount  of 
tax  to  which  the  same  are  liable,  without  appointing  an  ap- 
praiser. The  superintendent  of  insurance  shall,  on  the  appli- 
cation of  any  Surrogate,  determine  the  value  of  any  such 
future  or  contingent  estates,  income  or  interest  therein  limited, 
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contingent,  dependent  or  determinable  upon  the  life  or  lives 
of  persons  in  being,  upon  the  facts  contained  in  any  such  ap- 
praiser's report,  and  certify  the  same  to  the  Surrogate,  and  his 
certificate  shall  be  conclusive  evidence  that  the  method  of 
computation  adopted  therein  is  correct.  The  comptroller  of 
the  State  of  New  York  or  any  person  dissatisfied  with  the 
appraisement  or  assessment  and  determination  of  tax,  may 
appeal  therefrom  to  the  Surrogate,  within  sixty  days  from  the 
fixing,  assessing  and  determination  of  tax  by  the  Surrogate  as 
herein  provided,  upon  filing  in  the  oflice  of  the  Surrogate  a 
written  notice  of  appeal,  which  shall  state  the  grounds  upon 
which  the  appeal  is  taken.  The  Surrogate  shall  immediately 
give  notice,  upon  the  determination  by  him  as  to  the  value  of 
any  estate  which  is  taxable  under  this  article,  and  of  the  tax 
to  which  it  is  liable  to  all  parties  known  to  be  intei'ested 
therein,  including  the  state  comptroller.  If,  however,  it  ap- 
pear at  this  stage  of  the  proceedings  that  any  of  such  parties 
known  to  be  interested  in  the  estate  is  an  infani  or  an  incom- 
petent, the  Surrogate  shall,  if  the  interest  of  such  infant  or 
incsmpetent  is  presently  involved  and  is  adverse  to  that  of 
any  of  the  other  persons  interested  therein,  appoint  a  special 
guardian  of  such  infant  but  nothing  in  this  provision  shall 
affect  the  right  of  an  infant  over  fourteen  years  of  age  or  of  any 
one  on  behalf  of  an  infant  under  fourteen  years  of  age  to 
nominate  and  apply  for  the  appointment  of  a  special  guardian 
for  such  infant  at  any  stage  of  the  proceedings.  Within  two 
years  after  the  entry  of  an  order  or  decree  of  a  Surrogate  de- 
termining the  value  of  an  estate  and  assessing  the  tax  thereon, 
the  comptroller  of  the  state  may,  if  he  believes  that  such  ap- 
praisal, assessment  or  determination  has  been  fraudulently, 
coUusively,  or  erroneously  made,  make  application  to  a  justice 
of  the  Supreme  Court  of  the  judicial  district  in  which  the 
former  owner  of  such  estate  resided,  for  a  reappraisal  thereof. 
The  justice  to  whom  such  application  is  made  may  thereupon 
appoint  a  competent  person  to  reappraise  such  estate.  Such 
appraiser  shall  possess  the  powers,  be  subject  to  the  duties 
and  receive  compensation  at  the  rate  of  five  dollars  per  day 
for  every  day  actually  and  necessarily  employed  in  such  ap- 
praisal. Such  compensation  shall  be  payable  by  the  county 
treasurer  or  state  comptroller,  out  of  any  funds  he  may  have 
on  account  of  any  tax  imposed  under  the  provisions  of  this 
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article,  upon  the  certificate  of  the  justice  appointing  him. 
The  report  of  such  appraiser  shall  be  tiled  with  the  justice  by 
whom  he  was  appointed  and  thereafter  the  same  proceedings 
shall  be  taken  and  had  by  and  before  such  justice  as  are 
herein  provided  to  be  taken  and  had  by  and  before  the  Surro- 
gate. The  determination  and  assessment  of  such  justice  shall 
supersede  the  determination  and  assessment  of  the  Surrogate, 
and  shall  be  filed  by  such  justice  in  the  office  of  the  state 
comptroller,  and  a  certified  copy  thereof  transmitted  to  the 
Surrogate's  Court  of  the  proper  county." 

It  is  the  appraiser's  duty  to  report  the  taxable  property  and 
the  value  at  which  he  appraises  it.  It  is  customary  for  the -ap- 
praiser to  submit  with  his  report  a  schedule  containing  facts 
relative  to  the  property  transferred,  reported  "for  the  informa- 
tion of  the  Surrogate." 

§  16.  Deducting  the  debts,  taxes,  etc.— It  is  also  custom- 
ary now  for  the  appraisers  to  take  evidence  as  to  decedent's 
debts  and  to  report  them,  as  well  as  the  taxable  property,  to 
the  Surrogate. 

This  practice  has  been  sanctioned  in  New  York  County 
{Matter  of  Wormser,  36  Misc.  434),  and  has  been  tacitly  ap- 
proved by  the  courts,  numerous  decisions  reciting  the  practice 
and  not  disapproving  thereof.  In  Westchester  County,  how- 
ever, in  Estate  of  Ludlow,  4  Misc.  594,  and  Estate  of  Millard, 
6  Misc.  425,  the  practice  was  declared  to  be  improper.  A 
later  decision  in  that  county,  however.  Matter  of  Purdy,  24 
Misc.  301,  would  seem  to  indicate  that  there,  too,  this  practice 
is  now  approved.  The  authority  for  the  practice  would  appear 
to  be  contained  in  section  232,  hereafter  quoted,  which  gives 
the  right  to  the  Surrogate  to  determine  the  amount  of  the 
tax  from  the  appraiser's  report  "  and  other  proof."  The  ques- 
tion of  these  deductions  has,  however,  become  a  very  practical 
and  important  one  in  reaching  the  amount  of  the  taxable 
property  and  it  would  appear  to  be  advisable  that  some  legis- 
lation should  be  enacted  which  would  give  to  the  appraisers, 
expressly,  the  same  authority  to  examine  and  report  as  to 
debts,  as  they  now  have  in  regard  to  taxable  assets. 

There  has  been  considerable  difference  of  opinion  in  the  lower 
courts  on  this  whole  question  of  what  is  and  what  is  not  to  be 
deducted  in  ascertaining  the  amount  of  taxable  property.  Thus, 
for  example,  in  Orange  County,  Mutter  of  Curtis,  31  Misc.  83, 
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it  was  held  that  the  United  States  war  revenue  tax  could 
not  properly  be  deducted  while,  at  the  same  time,  in  Catta- 
raugus Countj^  Jfafte?- of //■•is/t,  28  Misc.  648,  and  Erie  County, 
Matter  of  Beclcer,  26  Misc.  633,  it  was  held  that  this  tax  should 
be  deducted.  The  Appellate  Division,  First  Department,  sus- 
tained this  last  contention  in  Matter  of  Gihon,  64  App.  Div. 
504,  and  Matter  of  Vanderlilt,  68  App.  Div.  27,  but  the  Court 
of  Appeals  finally  disposed  of  the  question  in  Matter  of  Gi- 
hon, 169  ]Sr.  Y.  443,  holding  that  the  Federal  tax  is  not  to  be 
deducted  because  it  is  not  a  tax  upon  the  property  transferred 
but  upon  the  legatee,  for  the  privilege  of  succeeding  to  the 
property,  and  is  therefore  payable  out  of  his  particular  legacy 
and  not  out  of  the  estate. 

The  same  case  held  that  the  commissions  and  disbursements 
of  a  temporary  administrator  appointed  pending  the  result  of 
a  will  contest,  as  well  as  the  commissions  of  trustees  paying 
over  the  income  of  a  trust  to  a  life  beneficiary,  are  proper  sub- 
jects of  deduction. 

A  legacy  tax  paid  to  another  State  cannot  be  deducted  {Mat- 
ter of  Kennedy,  20  Misc.  531),  and  the  fact  that  property  of  a 
non-resident  decedent  is  taxed  ^n  the  State  of  his  domicil  does 
not  affect  the  question  of  its  taxation  here.  Matter  of  Burr, 
16  Misc.  89. 

Another  question  which  has  involved  considerable  discussion 
is  whether  the  expenses  entailed  by  a  will  contest  may  prop- 
erly be  deducted  from  the  assets  of  the  estate  before  the  tax  is 
fixed.  As  to  this  point  Chief  Justice  Andrews  says  in  Matter 
of  Westurn,  152  K  Y.  93  (page  102) : 

"The  appellants  further  insist  that  the  Surrogate  erred  in 
refusing  to  deduct  from  the  valuation  of  the  estate  the  sum  ex- 
pended by  them  in  the  litigation  over  the  will.  We  think  the 
Surrogate,  properly  disallowed  this  item.  It  was  not  a  claim 
existing  against  the  decedent  or  his  property.  The  tax  imposed 
by  the  statute  is  upon  the  interests  transferred  by  will  or  under 
the  intestate  law  of  the  State.  The  devolution  of  the  property 
and  the  right  of  the  State  have  their  origin  at  the  same  mo- 
ment of  time.  The  ascertainment  of  the  value  of  the  taxable 
interest  and  the  fixing  of  the  tax  necessarily  takes  place  sub- 
sequent to  the  death.  But  the  guide  is  the  value  at  the  time 
of  the  death,  when  the  interests  were  acquired.  The  fact  that 
the  appellants  were  put  to  expense  in  asserting  their  rights  and 
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were  embroiled  in  expensive  litigation  to  obtain  them,  was  their 
misfortune. 

"Itdidnot  diminish  the  value  of  the  interests  which  devolved 
upon  thera  on  Westurn's  death.  It  was  a  loss,  but  a  loss  to 
their  general  estate.  It  did  not  prevent  them  receiving  the 
whole  interest  transmitted  to  them.  The  fact  that  the  court 
charged  certain  costs  and  allowances  in  their  favor  upon  the 
estate  did  not  change  the  situation.  It  was  practically  a 
charge  upon  their  own  property  for  the  benefit  of  their  attor- 
ney's." 

The  only  way  in  which  this  decision  and  the  decision  in  the 
Oihon  case,  supra  can  be  reconciled  is  by  the  statement  last 
quoted,  that  the  expenses  of  a  will  litigation  are  practically  a 
charge  upon  the  separate  properties  of  the  beneficiaries.  That 
this  is  the  view  taken  by  the  Surrogates  of  New  York  County, 
see  decision  of  Surrogate  Thomas  in  Estate  of  Mary  Franois 
Bal-er,  in  the  New  York  Law  Journal  of  May  28,  1902.  He 
there  says : 

"  The  practical  effect  of  the  decision  of  the  Court  of  Ap- 
peals in  Matter  of  Wesiurn  is  to  determine  that  litigation  be- 
tween rival  claimants  to  an  estate  cannot  be  prosecuted  at  the 
expense  of  the  State  of  New  "fork.  This  decision  has  not 
been  modified  or  distinguished  by  Matter  of  Oihon,  but  on  the 
contrary  the  existence  of  an  analogy  between  the  two  is  ex- 
pressl}'  affirmed,  not  only  in  the  latter  opinion  but  also  in  the 
opinion  of  the  learned  Surrogate."  Attention  should  be  called, 
however,  to  the  fact  that,  in  Matter  of  Westurn,  supra,  the 
deductions  asked  for  were  for  the  expenses  directed  to  be 
paid  out  of  the  estate  incurred  by  the  next  of  kin  in  a  suc- 
cessful will  contest.  The  courts  have  not  applied  the  same 
rule  where  the  expenses  either  in  a  will  contest  or  in  a  pro- 
ceeding for  the  construction  of  a  will  have  been  made  ly  the 
legal  representatives  of  the  estate  and  the  disposition  of  the 
courts  now  appears  to  be  to  hold  that,  where  such  expenses 
were  necessary  and  reasonable,  they  are  the  proper  subjects  of 
deduction.  Matter  of  Maresi,  74  A  pp.  Div.  76;  Estate  of 
Peter  Thomas,  N   Y.  Law  Journal,  November  8th,  1902. 

The  mere  fact  that  a  claim  against  an  estate  is  outstanding 
is  not  sufficient  to  warrant  a  deduction*  of  the  amount  of  the 
claim  in  computing  the  tax  in  the  absence  of  any  proof  as  to 
its  legality.   Matter  of  Wormser,  51  App.  Div.  441.    Ithas  been 
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the  custom  in  making  deductions  in  the  matter  of  the  taxation 
of  non-resident  estates  to  allow  only  such  proportion  of  the 
debts  as  is  represented  by  the  ratio  of  New  York  assets  to  the 
entire  assets  of  the  estate.  The  Appellate  Division  in  a  very 
recent  decision,  Matter  of  King,  71  App.  Div.  581,  has  how- 
ever, held  that,  where  a  non-resident  decedent  had  an  undi- 
vided interest  in  a  firm,  having  a  branch  in  New  York  State, 
and  where  the  claims  of  New  York  creditors  of  the  concern 
exhausted  the  value  of  the  property  here,  no  tax  could  be  im- 
posed, basing  such  decision  on  the  broad  ground  that  a  tax  on 
personal  property  of  a  non-resident  is  founded  upon  the  State's 
dominion  over  the  property  situated  within  its  territory,  and 
as  the  debts  exhausted  the  assets,  there  was  no  property'  here 
to  form  a  basis  of  taxation.  On  the  other  hand  it  was  held  in 
Matter  of  Pullman,  46  App.  Div.  574,  where  domestic  creditors 
of  a  non-resident  decedent  have  in  their  hand,  as  pledgees,  secu- 
rities not  taxable  under  our  transfer  tax  law,  that  the  indebted- 
ness due  such  creditors  is  not  to  be  offset  against  taxable 
assets. 

A  different  question  arises  where  the  testator  provides  in 
his  will  for  the  payment  of  moneys  out  of  his  estate  in  return 
for  services  rendered  him  in  his  hfetime.  Matter  of  Oould, 
156  N.  Y.  423.  The  case  involved  peculiar  circumstances. 
Jay  Gould,  b}'^  a  codicil  to  his  will,  acknowledged  an  indebted- 
ness to  his  son  George  J.  Gould  for  services  rendered  amount- 
ing to  $5,000,000,  and  provided  in  what  way  and  with  what 
property  or  securities  the  debt  should  be  discharged.  The 
Appellate  Division  in  the  J'irst  Department  held  the  legacy  to 
be  not  a  gift  but  the  payment  of  a  legal  obligation  of  the  estate, 
and,  therefore,  not  taxable.  But  the  Court  of  Appeals  held, 
that,  granting  the  testator  did  owe  the  sum  bequeathed,  and 
did  intend  by  the  codicil  to  provide  for  its  payment^  neverthe- 
less the  method  of  payment  selected  by  him  and  its  acceptance 
by  his  son  was  one  which  brought  the  transaction  within  the 
taxing  provisions  of  the  statute.  The  court  (Parker,  Ch.  J), 
says  (page  428) :  "  It  matters  not  what  the  motive  of  a  transfer 
hy  will  may  be,  whether  to  pay  a  debt,  discharge  some  moral 
obliffation,  or  to  benefit  a  relative  for  whom  the  testator  enter- 
tains  a  strong  affection,  if  the  devise  or  bequest  be  accepted 
by  the  beneficiary,  the  transfer  is  made  hy  will  and  the  State 
by  the  statute  in  question  makes  a  tax  to  impinge  upon  that 
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performance."  The  court  also  says,  obiter,  "  It  can  easily  be 
imagined  that  the  legislature  aimed  to  prevent  parties  from 
avoiding  payment  of  the  tax  by  changing  intended  beneficiaries 
into  testamentary  creditors."  But  it  can  hardly  be  imagined 
that  the  legislature  intended  to  tax  the  payment  of  just  debts 
in  full,  as  might  be  the  result  if  the  debt  provided  for  in  a  will 
was  equal  to  or  greater  than  the  estate.  Creditors  are  entitled 
to  the  payment  of  their  just  claims,  irrespective  of  the  accident 
of  death  to  their  debtors  and  the  remedy  would  appear  to  be 
in  a  case  like  the  one  mentioned  for  the  claimant  or  creditor  to 
renounce  the  provision  under  the  will  and  rely  on  recovering 
the  amount  of  his  claim  against  the  estate  in  the  usual  way. 
See  also  Matter  of  Rogers,  71  App.  Div.  461.  Taxes  assessed 
against  decedent  in  his  lifetime,  though  not  levied  until  after 
his  death,  may  be  deducted.  Matter  of  Brundage,  31  App. 
Div.  348.  But  taxes  accruing  after  his  death  cannot  be  de- 
ducted.    Matter  of  Maresi,  74  App.  Div.  76. 

§  17.  Are  mortgage  incumbrances  to  be  deducted  % — Two 
cases  can  be  supposed  with  regard  to  real  estate  so  far  as  mort- 
gages thereon  are  concerned.  The  one  where  the  real  estate 
passes  directly  under  the  will  or  by  the  law  of  descent,  the 
other  where  the  will  works  an  equitable  conversion.  In  such 
a  case  as  the  latter,  Matter  of  Sutton,  3  App.  Div.  208  [affirmed 
149  N.  Y.  618],  it  was  held  (Brown,  P.  J.,  writing  the  opin- 
ion) by  the  Appellate  Division,  reviewing  the  cases,  that  the 
fiction  of  equitable  conversion  could  not  be  applied  for  the  pur- 
pose of  subjecting  domestic  real  estate  to  taxation  which  would 
otherwise  be  exempt. 

In  Matter  of  Lvuingston,  1  App.  Div.  568,  First  Depart- 
ment, the  court  held  that  where  the  real  property  and  personal 
property  descended  into  the  same  hands  and  mortgages  on  the 
real  estate  are  satisfied  by  the  executors  by  virtue  of  a  power 
in  the  will,  the  payment  of  the  mortgages  out  of  the  person- 
alty could  have  no  effect  in  reducing  the  amount  of  the  tax  on 
the  personal  estate.  Matter  of  Offerrrum,  25  App.  Div.  94,  is 
authority  for  the  general  principle  that  mortgages  upon  dece- 
dent's real  property  are  not  to  be  deducted  from  the  personal 
property  in  reaching  the  amount  of  the  tax.  To  that  effect  see 
Matter  of  Sutton,  3  App.  Div.  208  ;  Matter  of  DeOranf,  24 
Misc.  147 ;  Matter  of  Berry,  23  Misc.  330.  Where  a  mortgage 
is,  however,  secured  by  the  testator's  personal  bond,  and  ther^ 
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is  a  judgment  against  him  for  a  deficiency,  the  judgment  is  a 
deductible  debt. 

In  MatUr  of  Swift,  137  N.  Y.  77,  the  Court  of  Appeals 
has  held  that  the  doctrine  of  equitable  conversion  was  not  ap- 
plicable to  subject  foreign  real  estate,  the  proceeds  of  \vhich 
had  been  brought  witliin  the  State,  to  taxation.  See  Dos  Passos 
on  Inheritance  Tax  Law  (2d  ed.),  pages  152,  155,  and  notes. 
Where  real  property  passes  to  a  devisee  or  descends  to  an  heir, 
such  heir  or  devisee  must  satisfy  and  discharge  all  mortgages 
out  of  the  property  so  passing  or  descending  without  resort- 
ing to  the  executor  or  administrator  of  his  ancestor,  unless  there 
be  an  express  direction  in  the  will  of  the  testator  that  such 
mortgages  should  be  otherwise  paid.    2  E.  S.  cliap.  1,  title  5,  §  4. 

§  18.  Appraisal  by  Surrogate — Section  232  provides  that 
the  Surrogate  may  determine  the  cash  value  of  all  the  estates 
and  amount  of  tax  to  which  the  same  are  liable  without  ap- 
pointing an  appraiser.  And  where  the  legacies  are  mere  cash 
legacies  the  appointment  of  an  appraiser  is  wholly  unnecessary. 
See  Matter  of  Astor,  20  Abb.  N.  C.  405 ;  Matter  of  Junes,  10 
N.  Y.  St.  Eep.  163.  This  method  of  estabhshing  the  value 
of  the  inheritance  and  fixing  the  tax,  is  a  distinct  proceeding 
complete  in  itself  and,  if  adopted,  precludes  any  resort  to  the 
other.     Matter  of  Davis,  91  Hun,  53,  60. 

§  19.  Eeportof  the  appraiser.— The  appraiser  having  ascer- 
tained the  estate  by  means  of  the  power  of  inquiry  given  him 
as  above  noted,  must  proceed  to  ascertain  the  quantum  of  the 
estate  and  its  fair  market  value.  He  must  report  every  estate 
passing,  define  its  character  and  estimate  its  value.  It  has 
been  held  that  the  appraiser  in  case  of  doubt,  should  report 
the  property  as  liable  to  a  tax,  leaving  the  doubt  to  be  resolved 
by  the  Surrogate  v/ho  is  the  assessing  officer.  Matter  of  Astor, 
17  N.  Y.  St.  Rep.  737. 

§  20.  Proceedings  on  the  coming  in  of  the  report. — When 
the  appraiser's  report  has  been  made  and  one  of  the  duplicates 
filed  in  the  office  of  the  Surrogate,  the  Surrogate  proceeds  to 
exercise  his  assessing  power  and  fixes  the  tax.  See  section  232. 
In  so  acting  he  represents  the  State  ;  and,  therefore,  it  was  at 
first  held  (see  Matter  of  Wofe,  137  N.  Y.  205,  213),  that  a 
failure  to  notify  the  comptroller  or  the  county  treasurer  of  his 
act  was  not  error  or  an  irregularity,  although  it  was  held  proper 
that  he  should  cause  the  comptroller  or  county  treasurer  to  bp 
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notified  of  the  proceedings.  But  there  was  nothing  in  the  law 
which  made  notice  to  him  a  prerequisite  to  a  complete  deter- 
mination by  the  Surrogate  of  the  questions  presented  in  the 
proceedings.  And  the  court  held  that  the  doctrine  of  notice 
was  one  which  finds  application  when  it  is  sought  to  take  the 
property  of  the  citizen,  and  that  a  failure  to  give  notice  to  the 
person  whose  interest  was  being  taxed  deprived  such  person  of 
an  inherent  right.  But  the  law  as  it  now  stands,  by  section  232, 
provides  that  the  Surrogate  shall  immediately  give  notice  upon 
the  determination  by  him  as  to  the  value  of  any  estate  which  is 
taxable  and  of  the  tax  to  which  it  is  liable,  to  all  parties  known 
to  be  interested  therein,  including  the  state  comptroller.  This 
direction  is  explicit  and  must  be  followed.  Matter  of  Bolton, 
35  Misc.  688.  Service  of  such  notice  upon  the  attorney  who 
has  represented  the  comptroller  upon  the  hearing  before  the 
appraiser  will  of  course  be  sufficient.  The  following  is  the  form 
of  the  Surrogate's  notice : 


Surrogate's  Court, 
Ulster  County. 
Notice  of  Tax-    j^  the  Matter  of  the  Taxation,^ 
ation  by   Snrro-        under  the  Taxable  Transfer 
Sfate.  A.ct,  of  the  Estate  of 

Deceased. 

To 

You  are  hereby  notified  that  I  have  assessed 
and  fixed  the  cash  vahie  of  such  interest,  estate, 
legacy  or  property  as  you  and  each  of  you  are 
entitled  to  receive  from  the  estate  of  said 
deceased,  and  the  amount  of  the  tax  to  which 
the  same  is  liable,  under  the  laws  in  relation  to 
•        taxable  transfers  of  property,  as  follows : 


Peoperty.    I   Peksoks  Entitlkd 

I     TO  SUCH  PbOPEKTY. 


Cash  Value.    I  Tax. 


Ulster  County,  ss. : 

of  the  being  duly  sworn, 

says  he  is  of  the  age  of  years,  that  on  the 

day  of  189     he  deposited  in  the  Post- 

OflSce  at  the  City  of  Kingston,  a  copy  of  the 
within  notice,  contained  in  a  securely  closed  and 
postpaid  wrapper,  directed  to  the  following  named 
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persons  at  theii-  respective  places  of  residence  as 
below  stated,  viz : 

Sworn  to  before  me,  this  > 
day  of       A.  D.  189       j" 

Where  there  are  future  or  later  estates,  income  or  annuities 
dependent  upon  any  life  or  lives  in  being,  it  is  provided  by  sec- 
tion 230,  heretofore  quoted,  that  their  value  shall  be  deter- 
mined by  the  rule,  method  and  standard  of  mortality  and  value 
employed  by  the  superintendent  of  insurance  in  ascertaining  the 
value  of  policies  of  life  insurance  and  annuities  for  the  deter- 
mination of  liabilities  of  life  insurance  companies,  except  that 
the  rate  of  interest  for  making  such  computation  shall  be  five 
per  centum  per  annum.  Consequently  the  Surrogate  is  given 
power  by  section  282  to  apply  to  the  superintendent  of  insur- 
ance by  a  requisition  or  notice  and  the  superintendent  of  in- 
surance is  required  upon  such  application  to  determine  the 
value  of  any  such  future,  or  contingent  estate,  income,  or  in- 
terest therein,  limited,  contingent,  dependent,  or  determinable 
upon  the  life  or  lives  of  persons  in  being  upon  the  facts  con- 
tained in  the  appraiser's  report.  This  computation  the  super- 
intendent of  insurance  must  certify  to  the  Surrogate  and  it  is 
provided  that  his  certificate  shall  be  conclusive  evidence  that 
the  method  of  computation  adopted  therein  is  correct.  This 
determination  of  value  is  binding  on  the  Surrogate  as  well  as 
on  the  parties,  and  the  Surrogate  therefore  cannot  without  re- 
versing the  whole  proceeding  make  an  appraisal  himself,  nor 
can  he  reverse  the  whole  proceeding  except  in  the  manner  pro- 
vided by  law.  See  Matter  of  Davis,  91  Hun,  53,  affirmed  149 
]Sr.  Y.  539.  The  practitioner  is  not  required  to  prepare  the 
notice  to  the  superintendent  and  it  is  now  the  custom  in  many 
counties  for  the  appraiser  to  make  the  application  on  behalf 
of  the  Surrogate,  and  to  include  the  superintendent's  certifi- 
cate in  his  report,  upon  which  the  Surrogate  acts  in  fix- 
ing the  tax.  .  The  superintendent  of  insurance  is  given  a 
summary  of  the  facts  upon  which  his  computation  is  to  be 
based,  to  wit :  The  amount  of  the  principal  estate  on  which 
the  future  or  contingent  estate  or  an  income  or  interest  therein 
is  limited,  the  name  of  the  remainderman,  the  name  and  age 
of  the  person  or  persons  upon  whose  life  or  lives  such  estates 
or  interests  are  contingent,  dependent,  or  determinable  and 
73 
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the  date  of  death  of  decedent,  the  value  being  fixed  as  of  that 
day.  The  superintendent's  certificate  returns  the  money  value 
of  life  estate  and  remainder  and  the  Surrogate  then  on  the 
filing  of  the  appraiser's  report  determines  the  cash  value  of 
all  estates  passing  and  the  amount  of  tax  to  which  they  are 
severally  liable.  An  order  is  thereupon  entered  assessing  the 
tax,  which  should  be  substantially  in  the  following  form : 

Surrogate's  Court 

Caption. 

Present : 

Hon. 

Surrogate. 

«    .         ^  .  Title.      ) 

Order    fixing  > 

tion  232.  *^^  reading  and  filing  the  report  of  Esq., 

the  appraiser  heretofore  appointed  herein,  and 
on  all  the  papers  and  proceedings  herein;  and 
on  motion  of  Esq.,  attorney  for 

it  is 

Ordered  that  the  cash  values  of  the  interests 
of  the  beneficiaries  in  the  estate  of  the  above 
named  decedent,  the  transfer  of  which  is  subject 
to  the  payment  of  the  tax  imposed  by  the  act  re- 
lating to  taxable  transfers  of  property  is  as  fol- 
lows: 
Beneficiaries.   1   Relationship.    I  Cash  Value. 


and  it  is 

Further  ordered  that  the  tax  to  which  the  trans- 
fer of  said  property  is  liable  is  as  follows  : 
On  the  interest  of  widow     $ 

"    "         "       "  sister      $ 

"    "  "       "  orphan  $ 

"    "         "       "  .    no  relation  $ 

Notice  of  such  taxation  is  thereupon  sent  by  the  Surrogate 
to  every  person  known  to  be  interested  therein,  that  is,  the 
persons  to  whom  notice  of  the  appraisal  has  already  been 
given,  as  well  as  to  the  comptroller  as  above  noted. 

§  21.  Appeal  from  Surrogate's  decision — The  Surrogate 
having  acted  as  assessor  and  fixed  the  tax  on  the  facts  reported 
to  him  by  the  appraiser,  and  upon  such  other  proof  relating  to 
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the  estate  which  may  be  before  him  (see  section  232),  and  the  no- 
tice having  been  given  to  all  parties  known  to  have  an  interest 
in  the  property  to  be  taxed,  provision  is  made  for  a  determina- 
tion by  the  Surrogate  in  his  judicial  capacity  upon  an  appeal 
from  the  order  made  by  him  as  assessor.  Upon  this  appeal 
a  review  of  the  whole  proceeding  may  be  had  upon  any  ground 
of  error  specified  in  the  notice  of  appeal,  but  the  Surrogate  is 
not  limited  on  such  appeal,  to  a  review  of  his  former  deter- 
mination in  assessing  the  tax.  He  may  admit  new  testimony 
{Matter  of  ThoDipson,  b1  App.  Div.  317),  and  the  executor  is 
a  party  in  interest  and  so  can  appeal.  Matter  of  Cornell,  66 
App.  Div.  162.  The  appeal  to  the  Surrogate  given  by  sec- 
tion 232  must  be  taken  within  sixty  days  from  the  fixing, 
assessing  and  determination  of  the  tax  by  the  Surrogate.  Al- 
though in  Matter  of  Daly,  34  Misc.  148,  where  a  corporation 
exempt  from  taxation,  having  notice  of  the  bringing  of  the  pro- 
ceeding, but  no  notice  of  the  fixing  of  the  tax  as  provided  for 
by  section  232,  neglected  to  appear  within  sixty  days,  the  Sur- 
rogate of  Suffolk  County,  on  application  of  the  corporation, 
made  after  the  sixty  days,  and  as  soon  as  it  ascertained  that  a 
tax  had  been  fixed  on  its  legacy,  modified  the  decree  so  as  to 
exempt  the  corporation  from  the  tax.  In  Matter  of  Earle,  71 
N".  Y.  Supp.  1038,  aff'd  74  App.  Div.  458,  after  the  time  to 
appeal  had  expired,  the  Surrogate  granted  an  application  made 
by  the  estate  to  vacate  the  order  fixing  tax  and  remit  the  re- 
port to  the  appraiser  on  the  ground  that  the  appraiser  had 
omitted  a  material  fact  in  his  report.  The  same  Surrogate  in 
a  later  decision  in  speaking  of  his  earlier  decision  and  the  deci- 
sion in  Matter  of  Crerar^  56  App.  Div.  479,  hereafter  cited, 
says  in  the  Estate  of  Jane  S.  Van  Post,  reported  in  Law  Jour- 
nal of  June  20, 1901 :  "  I  expressed  the  opinion  that  under  this 
provision  of  law  and  under  the  general  power  inherent  in  every 
court,  I  could  correct  an  error  in  an  order  fixing  a  tax  caused 
by  my  own  inadvertent  error  and  oversight  of  a  jurisdictional 
defect  on  mere  motion  and  without  an  appeal.  The  subse- 
quently reported  opinion  of  the  Appellate  Division  in  Matter 
of  Crerar  would  limit  this  power,  and  I  must  hold  myself  bound 
by  the  views  of  that  court." 

A  rather  different  question  arose  in  Morgan  v.  Cowie,  49 
App.  Div.  612.  Here  an  appraisal  was  made  in  1896.  In 
1898,  when  the  judicial  settlement  of  the  accounts  of  the  exec- 
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utors  was  had,  it  appeared  that  several  legacies  in  the  will  of 
the  testator  had  lapsed  by  reason  of  the  death  of  the  legatees 
prior  to  that  of  the  testator.  There  being  no  residuary  clause 
itt  the  will,  the  Surrogate's  Court  directed  that  the  lapsed  por- 
tion of  the  estate  pass  under  the  Statute  of  Distributions  to 
the  widow.  The  tax  had  been  imposed  on  these  legacies  at 
the  rate  of  five  per  cent,  as  the  legacies  were  given  to  collat- 
erals, but  under  this  ruling  the  transfers,  so  far  as  these  leg- 
acies were  concerned,  proved  to  be  subject  to  a  one  per  cent 
tax  only  as  they  went  to  the  widow.  In  1899,  the  executors 
applied  to  the  Surrogate's  Court  for  a  modification  of  the  or- 
der of  1896,  fixing  the  tax.  The  application  was  resisted  by 
the  comptroller  on  the  ground  that  the  power  of  the  Surro- 
gate's Court  to  modify  the  order  had  expired  with  the  time 
to  appeal.  The  court  held,  however,  that,  under  section  2481, 
subdivision  6  of  the  Code,  which  provides  that  the  Surrogate 
has  the  power  "  to  open,  vacate,  modify,  or  set  aside,  or  to 
enter  as  of  a  former  time,  a  decree  or  order  of  his  court,  or  to 
grant  a  new  trial  or  a  new  hearing  for  fraud,  newly  discov- 
ered evidence,  clerical  error,  or  other  sulficient  cause,"  the  or- 
der should  be  modified  and  the  tax  reduced  accordingly.  For 
a  general  discussion  of  the  whole  subject,  see  Matter  of  Lans- 
ing, 31  Misc.  148. 

§  22.  Same  subject — The  appeal  is  taken  by  filing  in  the 
oflBce  of  the  Surrogate  a  written  notice  of  appeal  stating  the 
grounds  upon  which  the  appeal  is  taken.  Rule  25  of  the  Sur- 
rogate's Court  in  New  York  County  provides  : 

1.  Upon  the  filing  of  the  appraiser's  report  in  a  trans- 
fer tax  proceeding,  the  Surrogate  will  immediately  enter 
the  order  determining  the  value  of  the  property  and  the 
amount  of  the  tax.  The  matter  will  not  appear  on  the 
calendar  at  this  stage,  nor  will  the  court  then  consider 
objections  to  the  report. 

2.  A  party  having  objections  to  the  report,  or  the  or- 
der entered  thereupon,  may,  within  sixty  days,  file  a  no- 
tice of  appeal.  This  notice  to  be  served  upon  all  parties 
appearing  before  the  appraiser,  and  proof  of  service  to  be 
filed  with  the  clerk,  with  the  notice  of  appeal.  There- 
upon the  proceeding  will  be  placed  upon  the  calendar 
for  tlie  next  regular  motion  day.  This  notice  must  spec- 
ify the  grounds  of  objection. 
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Notice  of  ap> 
peal  to  the  Sur- 
rogate from  the 
order  fixing  the 
tax. 


Note.  Or  any 
person  aggrieved, 
or  having  objec- 
tions. 


Surrogate's  Court, 
County  of 

Title.     I 

Sirs : 

Please  take  notice  that  A.  B.,  executor  of  the 
last  Will  and  Testament  {or  administrator  of  the 
goods,  chattels  and  credits)  of  C.  D.,  deceased, 
{note)  hereby  appeals  to  the  Surrogate  of  the 
county  of  from  the  order  and  determina- 

tion by  said  Surrogate  heretofore  entered  herein 
on  the  day  of         190    upon  the  report  of 

the  appraiser  in  the  above  entitled  matter,  fixing 
the  tax  upon  the  estate  of  said  decedent,  and 
that  grounds  of  such  appeal  are  as  follows  :  {Here 
state  specific  grounds.) 

Dated  the      day  of         190 
Yours,  etc.. 

Attorney  for  A.  B., 
{As  executor  of  the  last  Will  and  Testament,  or 
administrator  of  the  goods,  etc.) 
To  Esq., 

The    Clerk    of    the     Surrogate's    Court. 
Hon. 

Compti'oller  of  the  State  of  New  York  {or 
Hon. 

County  Treasurer  of  the  County  of       ). 


Any  questions  raised  and  decided,  upon  which  error  could  be 
assigned  or  any  irregularity  in  the  proceedings  entitling  the 
parties  interested  to  an  appeal,  may  be  raised  before  the  Surro- 
gate upon  this  appeal,  and  the  appeal  is  in  the  nature  of  an 
application  for  a  rehearing,  upon  which  new  evidence  may  be 
taken  bearing  upon  the  questions  involved.  Matter  of  Thomp- 
son., 57  App.  Div.  317.  The  Surrogate  has  jurisdiction  of  the 
appeal  by  the  notice  actually  given,  if  given  ^vithin  the  sixty 
days.  And  the  Court  of  Appeals  has  held  that  it  would  be  an 
unwise  construction  of  the  act  to  limit  the  hearing  so  as  to  ex- 
clude the  consideration  of  a  new  question  subsequently  arising 
on  the  ground  that  it  was  not  specified  in  the  notice  of  appeal. 
Matter  of  Westurn,  152  N.  Y.  93,  104.  But  as  to  other  ques- 
tions the  Surrogate  is  limited  upon  this  appeal  to  the  grounds 
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specified  in  the  notice  of  appeal.  Matter  of  Wormser,  51  App. 
Div.  441.  Thus,  where  a  party  interested  appeals  to  the  Surro- 
gate from  that  portion  of  the  decree  which  directs  the  treas- 
urer to  collect  the  penalty,  but  not  from  the  appraisal  or 
valuation  of  the  estate  or  from  the  assessment  of  the  tax,  the 
Surrogate  may  only  review  that  part  of  the  decree  relating  to  the 
penalty  (see  Matter  of  Bamis,  149  N.  Y.  539,  548),  for  as  to  all 
other  matters  the  decree  is  conclusive,  and  the  Surrogate  will 
not  order  a  rehearing  before  the  appraiser  on  the  ground  that 
the  valuations  of  the  appraiser  are  incorrect  unless  some  proof 
is  adduced  before  him  going  to  show  such  incorrectness.  Mat-, 
ter  of  Johnson,  37  Misc.  542.  The  jurisdiction  of  the  Surro- 
gate sitting  as  a  judicial  oflScer,  and  the  inquiry  into  the  ques- 
tions resting  upon  the  appeal,  extends  to  all  matters  necessary 
to  enable  him  to  perform  the  duties  imposed  upon  him.  Thus 
in  Matter  of  UUman,  137  N.  Y.  403,  407,  it  was  held  that 
he  had  necessarily  the  power  to  determine  in  such  a  proceed- 
ing whether  any  property  of  a  deceased  person  did  or  did  not 
pass  to  another  under  a  will  or  under  the  laws  of  intestacy,  and 
that  consequently  he  could  hold  a  provision  of  the  will  invalid. 
This  decision  would  operate  both  where  the  property  pur- 
ported to  pass  by  the  invalid  provision  to  a  person  who  would 
take  it  exempt  from  the  tax,  or  where  the  result  of  his  deter- 
mination is  to  exempt  an  otherwise  taxable  transfer.  His  de- 
termination of  the  validity  or  invalidity  of  the  will  for  the  pur- 
poses of  this  proceeding  can  always  be  reviewed  upon  appeal; 
but  the  right  to  exercise  this  power  is  undeniable.  But  the 
jurisdiction  of  the  Surrogate  must  be  limited  with  reference  to 
the  object  of  the  proceeding,  which  is  to  subject  certain  pro- 
pertjr  to  taxation.  The  jurisdiction  therefore  in  construing  the 
will  is  merely  that,  for  the  purpose  of  taxation  under  the  law 
of  taxable  transfers,  a  certain  amount  of  property  passes  to  cer- 
tain specific  persons.  The  jurisdiction  of  the  Surrogate  there- 
fore is  binding  only  upon  the  question  of  taxation  and  a  failure 
to  appeal  from  his  decree  fixing  the  tax  will  not  bind  parties 
interested,  and  is  not  res  adjudicata  and  conclusive  upon  the 
rights  of  parties  arising  from  matters  outside  of  the  will.  See 
Amherst  College  v.  Eitoh,  151  N.  Y.  282,  343. 

"When  the  Surrogate  makes  his  decree  after  this  appeal  has 
been  heard,  an  appeal  may  be  taken  as  from  any  other  decree 
to  the  Appellate  Division. 
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Notice  of  ap- 
peal to  the  appel- 
late dlTision  of 
the  Supreme 
Court  from  the 
order  of  the  Sur- 
rogate affirming 
his  order  fixing 
the  tax. 


Note.  See  Mat- 
ter of  Davis,  91 
Hun,  53,  opinion 
of  Judge,  and  149 
If.  Y.  539,  state- 
ment of  facts,  for 
instructive  record 
of  practice. 


Surrogate's  Court, 
County  of 

Title.    I 

Sirs: 

Please  take  notice  that  A.  B.,  executor  of  the 
last  Will  and  Testament  (or  administrator  of  the 
goods,  chattels  and  credits)  of  C.  D.,  deceased, 
hereby  appeals  to  the  Appellate  Division  of  the 
Supreme  Court  of  the  State  of  New  York  for  the 
Department,  from  the  order  of  the  Sur- 
rogate of  the  county  of  heretofore  made 
and  entered  herein  on  the  day  of  190 
aflSrming  the  order  theretofore  made  and  entered 
on  the  day  of  190  fixing  a  tax  upon 
the  estate  of  said  decedent  under  the  act  relating 
to  Taxable  Transfers,  and  from  each  and  every 
part  thereof  {or  from  so  much  thereof  as  pur- 
ports to  fix  a  tax  upon,  etc.).     {Note.) 

Dated  the         day  of         190 
Yours,  etc. 


Attorney  for  CD.,  executor  of  the  last  Will 
and  Testament  {or  administrator  of  the  goods, 
chattels  and  credits)  of  E.  P.,  deceased,  appel- 
lant. 

To  Esq., 

Clerk  of  the  Surrogate's    Court  of  the 
County  of 
To  Esq., 

Attorney  for  the  Comptroller  of  the  State 
of  N.  Y.,  or  County  Treasurer  of  the 
County  of 


§  23.  Reappraisal  at  the  instance  of  the  state  comptrol- 
ler.— Section  232  contains  additional  provisions  for  a  reap- 
praisal at  the  instance  of  tiie  comptroller  of  the  state,  if  he 
believes  that  the  appraisal,  assessment  or  determination  already 
had  was  fraudulently,  collusively  or  erroneously  made.  These 
provisions  give  the  right  only  to  the  state  comptroller,  who  is 
not  required  to  give  notice  of  the  application  {Matter  of 
Smith,  40  App.  Div.  480)  and  are  as  follows : 


1160  SUKBOGATES'   COURTS. 

"  Within  two  years  after  the  entry  of  an  order  or  decree  of  a 
Surrogate  determining  the  value  of  an  estate  and  assessing  the 
tax  thereon,  the  comptroller  of  the  state  may,  if  he  believes 
that  such  appraisal,  assessment  or  determination  has  been 
fraudulently,  collusively  or  erroneously  made,  make  applica- 
tion to  a  justice  of  the  Supreme  Court  of  the  judicial  district 
in  which  the  former  owner  of  such  estate  resided,  for  a  reap- 
praisal thereof.  The  justice  to  whom  such  application  is  made 
may  thereupon  appoint  a  competent  person  to  reappraise  such 
estate.  Such  appraiser  shall  possess  the  powers,  be  subject 
to  the  duties  and  receive  compensation  at  the  rate  of  five 
dollars  per  day  for  every  day  actually  and  necessarily  em- 
ployed in  such  appraisal.  Such  compensation  shall  be  payable 
by  the  county  treasurer  or  state  comptroller,  out  of  any  funds 
he  may  have  on  account  of  any  tax  imposed  under  the  provi- 
sions of  this  article,  upon  the  certificate  of  the  justice  ap- 
pointing him.  The  report  of  such  appraiser  shall  be  filed  with 
the  justice  by  whom  he  was  appointed,  and  thereafter  the 
same  proceedings  shall  be  taken  and  had  by  and  before  such 
justice  as  are  herein  provided  to  be  taken  and  had  by  and  be- 
fore the  Surrogate.  The  determination  and  assessment  of 
such  justice  shall  supersede  the  determination  and  assessment 
of  the  Surrogate,  and  shall  be  filed  by  such  justice  in  the  office 
of  the  state  comptroller  and  a  certified  copy  thereof  transmitted 
to  the  Surrogate's  Court  of  the  proper  county."  But  a  reap- 
praisal will  not  be  ordered  at  the  instance  of  the  state  comp- 
troller on  the  ground  that  the  property  was  afterwards  sold 
for  a  larger  sum  than  that  at  which  it  was  appraised  {Matter 
of  Bruce,  59  K  Y.  Supp.  1083 ;  MatUr  of  Rice,  56  App.  Div. 
253),  nor  to  show  that  deductions  for  debts  were  excessive. 
Ihid.  And  the  errors  for  which  a  reappraisal  may  be  ordered 
are  errors  of  fact  only  not  errors  of  law.  Matter  of  Niven,  29 
Misc.  550  ;  Matter  of  Silliman,  38  Misc.  226.  The  right  is  not 
exclusive  so  as  to  prevent  an  appeal  from  the  decree  by  the 
state  comptroller  under  section  2570  of  the  Code.  Morgan  v. 
Warner,  45  App.  Div.  424:. 

If,  in  the  meantime,  the  executors,  acting  upon  the  appraisal 
already  had,  have  parted  with  the  control  of  the  property,  they 
cannot  be  held  liable  for  the  tax,  provided  they  have  acted  in 
good  faith,  that  is  to  say,  provided  the  collusion  or  fraud  al- 
leged by  the  comptroller  is  not  shown  to  have  been  participated 
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in  by  them.  If  they  have  acted  in  good  faith  the  State's  remedy 
is  against  the  property  in  the  hands  of  the  transferees  who  are 
by  the  act  made  liable,  by  section  222,  which  provides  that 
every  such  tax  shall  be  and  remain  a  lien  on  the  property  trans- 
ferred until  paid,  and  the  person  to  whom  the  property  is  so 
transferred  and  the  executor,  administrator  and  trustees  of 
every  estate  so  transferred  should  be  personally  liable  for  such 
taxation  until  its  payment. 

§  23a.  Correction  of  tax  erroneously  assessed — Time 
limit. — As  has  been  noted,  full  remedy  is  afforded,  by  way  of 
appeal,  where  a  Surrogate  has,  in  such  proceedings,  decided 
certain  questions  of  fact  or  law  erroneously.  And  any  attempt 
to  review  such  a  decision  upon  the  merits  must  be  made  within 
the  periods  limited  by  the  provisions  of  the  Code  or  statutes 
governing  appeals. 

It  was  held  in  Matter  of  Orerar,  56  App.  Div.  479,  that  the 
Surrogate  has  no  power  to  amend  an  order  six  years  after  its 
entry  so  as  to  change  the  recital,  "  the  only  property  belonging 
to  John  Crerar  within  the  State  of  New  York  is  the  premises 
known  as  91  John  Street "  to  make  the  order  conform  to  the 
report  of  the  appraiser  as  follows  :  "  being  all  the  property  of 
decedent  known  to  be  in  the  State  of  New  York  and  which 
is  subject  to  tax,"  nor  has  he  the  power  to  grant  an  order  di- 
recting a  second  appraisal  of  personal  property  which  was  in 
the  hands  of  the  executors  at  the  time  the  first  appraisal  was 
made  where  it  was  held  on  the  previous  appraisal  that  this 
precise  property  was  not  subject  to  tax. 

In  the  Estate  of  Thomas  8.  Van  Post,  reported  in  N.  Y.  Law 
Journal  of  June  20,  1901,  an  application  was  made  for  an 
order  amending  an  order  theretofore  made  fixing  tax,  by  de- 
ducting from  the  taxable  interest  of  the  life  tenant  the  interest 
in  certain  United  States  bonds,  on  the  ground  that  as  the  law 
then  stood  (1896)  transfers  of  such  bonds  were  exempt.  Sur- 
rogate Thomas,  however,  on  the  application  said,  "  Assuming 
that  I  have  precisely  the  same  power  to  correct  the  order  in 
question  that  the  Supreme  Court  has  over  one  of  its  orders, 
such  power  should  not  be  exercised  after  the  lapse  of  more 
than  five  years  and  after  a  voluntary  payment  has  been  made 
under  it,  and  on  the  mere  ground  that  with  full  knowledge  of 
the  facts  without  inadvertence  and  deliberately,  but  on  a  mis- 
take of  law,  an  order  was  made,  which  mistake  was   only 
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discovered  by  a  subsequent  decision  of  the  Court  of  Ap- 
peals." 

Where  debts  have  neither  been  urged  before  the  appraiser 
in  the  first  instance  nor  reserved  for  future  action  and  the 
time  to  appeal  has  expired,  the  Surrogate  cannot  grant  relief 
{Matter  of  Annie  Taylor  Morgan,  36  Misc.  753),  but  an  omis- 
sion to  tax  the  life  interest  of  an  infant  on  the  ground  that  the 
value  of  that  interest  could  not  at  the  time  be  ascertained  and 
that  the  ultimate  legatees  were  indefinite  and  could  not  then 
be  known  is  an  adjudication  that  the  interests  of  the  infant 
are  not  then  taxable  and  an  express  reservation  of  the  matter. 
Matter  of  Irwin,  36  Misc.  177.  The  Surrogate  has  no  power  to 
make  an  order  declaring  that  an  appraisal  theretofore  made 
was  erroneous  as  to  certain  securities,  a  former  order  having 
remained  unreversed  and  in  full  effect  {Matter  of  Scliermerhorn, 
38  App.  Div.  350 ;  Matter  of  Connelly,  38  Misc.  466),  but,  at 
any  time  before  an  appraiser's  report  is  acted  upon  by  the  Sur- 
rogate, he  may  remit  the  same  to  the  appraiser  for  the  purpose 
of  taking  additional  testimony.    Matter  of  Kelly,  29  Misc.  169. 

§  24.  The  liability  of  the  executor,  administrator  or  trus- 
tee.— The  liability  for  payment  of  the  transfer  tax  is  twofold. 
The  tax  is  declared  to  be  a  lien  upon  the  property  transferred 
in  the  first  place,  and  the  executor,  administrator  or  trustee  of 
the  estate  transferred  is  held  to  be  liable  personally  for  the 
tax  until  its  payment.  This  lien  and  liability  are  imposed 
by  section  222  of  the  act,  which,  as  now  amended,  reads  as 
follows : 


tax. 


§  222.  Lien  of  tax  and  payment  thereof. — 
Liability     for   Every  such  tax  shall  be  and  remain  a  lien 
upon  the  property  transferred  until  paid,  and 
the  person  to  whom  the  property  is  so  trans- 
ferred, and  the  administrators,  executors  and 
trustees  of  every  estate  so  transferred  shall  be 
personally  liable  for  such  tax  until  its  pay- 
To  whom  paid.     ment.     The  tax  shall  be  paid  to  the  treasurer 
in  a  county  in  which  the  office  of  appraiser 
is  not  salaried  and,  in  other  counties  to  the 
state  comptroller,  and  said  treasurer  or  state 
Duplicate     re-    comptroller  shall  give,  and  every  executor, 
celpts-  administrator,  or  trustee  shall  take  duplicate 
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One  to  be  held 
as  Toucher. 

.  For  use  on  final 
accounting. 


When  tax 
and  payable. 


due 


receipts  from  him  of  such  payment.  If  such 
duplicate  receipts  were  received  from  a 
county  treasurer,  such  executor,  administra- 
tor or  trustee  shall  immediately  send  one  of 
them  to  the  state  comptroller,  and  if  received 
from  the  state  comptroller  he  shall  imme- 
diately send  one  of  them  to  the  state  treas- 
urer. The  state  comptroller  or  the  state 
treasurer,  as  the  case  may  be,  receiving  such 
receipt  shall  charge  the  officer  receiving  the 
tax  with  the  amount  thereof  and  seal  said 
receipt  with  the  seal  of  his  office  and  counter- 
sign the  same  and  return  it  to  the  executor, 
administrator  or  trustee,  whereupon  it  shall 
be  a  proper  voucher  in  the  settlement  of  his 
accounts ;  but  no  executor,  administrator,  or 
trustee  shall  be  entitled  to  a  final  accounting 
of  an  estate  in  settlement  of  which  a  tax  is 
due  under  the  provisions  of  this  act,  unless  he 
shall  produce  a  receipt  so  sealed  and  counter- 
signed or  a  certified  copy  thereof,  or  unless  a 
bond  shall  have  been  filed  as  prescribed  by 
section  226  of  this  chapter. 

All  taxes  imposed  by  this  article  shall  be 
due  and  payable  at  the  time  of  the  transfer, 
except  as  hereinafter  provided.  Taxes  upon 
the  transfer  of  any  estate,  property  or  inter- 
est therein  limited,  conditioned,  dependent  or 
determinable  upon  the  happening  of  any  con- 
tingencj'^  or  future  event  by  reason  of  which 
the  fair  market  value  thereof  cannot  be  ascer- 
tained at  the  time  of  the  transfer  as  herein 
provided,  shall  accrue  and  become  due  and 
payable  when  the  persons  or  corporations 
beneficially  entitled  thereto  shall  come  into 
actual  possession  or  enjoyment  thereof. 

All  taxes  which,  at  the  time  the  amendment 
of  this  section  takes  effect  have  been  assessed 
by  an  order  of  the  Surrogate  or  which  had 
accrued  in  a  county  in  which  the  office 
of  appraiser  is  salaried,  shall  be  paid  to  the 
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state  comptroller  as  provided    by  this    ar- 
ticle." 

The  last  clause  is  an  amendment  provided  for  by  the  Laws 
of  1901,  chapter  173; 

The  law  makes  it  the  duty  of  the  representative  to  have  the 
tax  assessed  and  paid.  The  only  way  that  the  representative 
can  avoid  liability,  is  by  proceeding  to  have  timely  disposition 
of  the  matter  made  in  the  Surrogate's  Court.  Where  an  ad- 
ministratrix never  took  such  proceedings,  and  the  district  at- 
torney made  no  motion  to  compel  the  assessment  and  payment 
of  the  tax  until  after  the  accounting  and  distribution  of  the 
estate,  it  was  held  nevertheless,  that  the  liability  of  the  ad- 
ministrator and  the  lien  of  the  tax  continued,  and  that  the  ad- 
ministratrix should  pay.  Matter  of  Haohet,  14  Misc.  282.  The 
statute,  as  it  now  reads,  forbids  the  judicial  settlement  of  the 
accounts  of  an  estate,  unless  the  representative  shall  produce 
his  duplicate  of  the  receipt  of  the  state  comptroller,  for  the 
tax,  except  in  the  case  where  a  bond  has  been  given  for  the 
payment  of  the  tax  upon  future  interests. 

§  24ffl.  Discount  for  prompt  payment ;  Penalty  for  delay. 
— Where  it  is  possible  to  do  so  it  is  the  duty  of  the  executor 
to  avail  himself  of  the  discount  granted  by  section  223  of  the 
law,  which  is  as  follows : 

§  223.  Discount,  interest  and  penalty. — If 
such  tax  is  paid  within  six  months  from  the 
Five  per    cent    accruing  thereof,  a  discount  of  five  per  centum 
**'°^"  *  shall  be  allowed  and  deducted  therefrom. 

If  such  tax  is  not  paid  within  eighteen 
months  from  the  accruing  thereof,  interest 
shall  be  charged  and  collected  thereon  at  the 
Ten  per    cent    ™*®  ^f  ten  per  centum  per  annum  from  the 
penalty.  time  the  tax  accrued  ;  unless  by  reason  of 

claims  made  upon  the  estate,  necessary  litiga- 
tion or  other  unavoidable  cause  of  delay,  such 
tax  cannot  be  determined  and  paid  as  herein 
provided,  in  which  case  interest  at  the  rate 
of  six  per  centum  per  annum  shall  be  charged 
upon  such  tax  from  the  accrual  thereof  until 
the  cause  of  such  delay  is  removed,  after 
which  ten  per  centum  shall  be  charged. 
In  all  cases  when  a  bond  shall  be  given 
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under  the  provisions  of  section  226  of  this 
chapter,  interest  shall  be  charged  at  the  rate 
Six  per  cent  in-    of  six  per  centum  from  the  accrual  of  the  tax 
terest.  ^^^.^  ^j^^  ^^^^  ^^  payment  thereof. 

The  law  as  it  first  existed  (chapter  713  of  the  Laws  of  1887) 
provided  for  the  payment  of  the  six  per  cent  penalty,  only  from 
the  time  of  the  expiration  of  the  eighteen  months,  but  by  the 
present  law,  which  has  been  in  effect  since  1892,  the  additional 
six  per  cent  interest  is  charged  from  the  date  of  decedent's 
death.     See  Matter  of  Fayerweather,  143  N.  Y.  114. 

The  distribution  of  the  estate,  b}'  executors,  without  any  pro- 
ceedings having  been  had  to  assess  the  tax,  affords  no  legal 
excuse  for  its  non-payment  {Matter  of  Racket,  14  Misc.  282), 
even  though  they  are  executors  of  a  non-resident  who  had 
property  in  the  State  of  New  York  subject  to  the  tax.  See 
Matter  of  Hubbard,  21  Misc.  566,  567.  See  also  Matter  of  Em- 
bury, 154  N.  Y.  746,  affirming  19  App.  Div.  24.  If  the  pen- 
alty, however,  has  been  incurred,  an  application  may  be  made 
to  the  court  upon  motion  to  remit  it  {Matter  of  DeGraaf,  24 
Misc.  147,  150),  but  the  basis  of  such  application  must  be  some 
sufficient  cause  arising  out  of  claims  made  against  the  estate, 
necessary  litigation,  or  other  unavoidable  cause  of  delay.  Mat- 
ter of  Wormser,  51  App.  Div.  441 ;  Matter  of  Prout,  53  Hun, 
541 ;  Matter  of  Bolton,  35  Misc.  688.  The  appraiser  has  no 
power  to  remit  the  tax. 

The  following  forms  are  suggested  when  "  by  reason  of 
claims  made  upon  the  estate,  necessary  litigation,  or  other 
unavoidable  cause  of  delay  "  the  payment  of  the  tax  has  been 
delayed  so  that  the  penalty  of  ten  per  cent  under  section  223 
has  been  incurred.  It  is  the  duty  of  the  executor  to  apply  for 
an  order  remitting  the  penalty  and  reducing  the  interest  to 
six  per  cent. 

Surrogate's  Court, 
County  of 

Petition  for  re-        Title.     ^ 

""er  cent"  Sna'lt  *"        '^°  ^^^  Surrogate's  Court  of 

The  petition  of  A.  B.  respectfully  shows  to 
this  court : 

I.  That  he  is  the  executor  of  the  last  Will  and 
Testament    {or  the  administrator  of   the  goods. 
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chattels  and  credits)  of  the  above  named 

decedent,  who  died  on  the         day  of        in  the 
year  domiciled  at         in  the  State  of 

n.  That  by  reason  of  litigation  involving  the 
entire  estate  of  the  said  decedent  it  was  impos- 
sible until  the  day  of  190  to  fix  and 
determine  the  shares  in  the  estate  of  the  said  de- 
cedent to  which  the  parties  interested  were  enti- 
tled (or  that  it  has  been  impossible  until  the 
day  of  in  the  year  190  to  definitely  ascer- 
tain, liquidate  and  adjust  the  claims  made  against 
the  estate  of  the  decedent  and  the  values  of  his 
property ;  or  set  forth  any  other  just  cause  for 
delay  in  settling  the  affairs  of  the  decedent,  which 
may  have  prevented  the  fixing  of  the  tax). 

III.  That  such  proceedings  have  been  had 
herein  that  an  appraiser -Aas  heretofore  been 
appointed,  who  has  made  his  report  and  filed  the 
same  in  the  oflBce  of  the  Surrogate  of  said  county, 
on  the  day  of  in  the  year  190  and  an 
order  duly  made  thereon,  whereby  the  said  Sur- 
rogate fixed  and  determined  the  value  of  the 
shares  of  persons  interested  in  the  estate  of  said 
decedent  and  the  tax  due  upon  the  same  under 
the  act  relating  to  Taxable  Transfers. 

IV.  That  your  petitioner  is  desirous  of  paying 
such  tax ;  that  in  order  to  obtain  the  proper  re- 
ceipt therefor  and  to  settle  his  accounts  it  is 
necessary  to  present  with  such  accounts  proper 
vouchers  for  the  payment  of  the  tax  due  the  State 
of  New  York  upon  the  estate  of  said  decedent, 
and  to  obtain  the  same  yoiu-  petitioner  makes 
this  application  pursuant  to  the  provisions  of 
said  act  for  a  remission  of  the  penalty  incurred 
by  reason  of  the  non-payment  of  such  tax  within 
eighteen  months  from  death  of  said  decedent 
from  ten  per  cent  to  six  per  cent. 

Wherefore  yoiu'  petitioner  prays  that  an  order 
be  made  remitting  the  penalty  upon  the  tax 
heretofore  fixed  herein  from  ten  per  cent  to  six 
per  cent  to  be  charged  upon  such  tax  from  the 
accrual  thereof,  to  wit :  from  the  date  of  the  death 
of   said   decedent,    provided   such  payment   be 
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made  within  five  days  from  the  date  of  the  entry 
of  the  order  of  the  Surrogate  on  this  apphcation ; 
and  that  your  petitioner  have  such  other  or  fur- 
ther relief  as  to  the  Court  may  seem  just. 

Petitioner. 
(Verification.) 


Notice  of  mo- 
tion to  remit 
penalty  of  ten 
per  cent. 


Note.  The  pe- 
tition serves  for 
an  affidavit. 


Surrogate's  Court, 
County  of 

Title. 

Please  take  notice  that  on  all  the  papers  and 
proceedings  herein  and  on  the  affidavit  herewith 
served  of  A.    B.    (executor  or  administrator  of 

deceased)  verified  on  the         day  of 
{note)  I  will  apply  to  the  Surrogate  of  the  county 
of  at  a  Surrogate's  Court  {or  at  Cham- 

bers of  the  Surrogate)  to  be  held  in  said  county 
in  on  the  day  of  at  10.30  o'clock 

in  the  forenoon,  or  as  soon  thereafter  as  counsel 
can  be  heard,  for  an  order  remitting  the  penalty 
of  ten  per  cent  upon  the  tax  heretofore  fixed 
upon  the  estate  of  the  above  named  decedent,  by 
order  of  the  Surrogate  of  said  county  made  and 
entered  the         day  of  to  interest  at  the 

rate  of  six  per  cent  per  annum  from  the  date  of 
the  accrual  of  the  said  tax,  to  wit :  the  date  of 
the  death  of  the  said  decedent,  which  occurred 
on  the        day  of  until  the  date  of  the  pay- 

ment  of   said   tax,   provided   said   payment  be 
made  within        days  after  the  entry  of  the  order 
of  the  said  Surrogate  to  be  made  upon  this  ap- 
plication. 
Dated  the        day  of  190 

To  Hon. 

Comptroller  of  the  State  of  N.  Y.  {or 
Hon. 

County  Treasurer  of  the  County  of 
) 
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Order  for  re- 
m  i  s  s  i  0  n  of  ten 
per  cent  penalty. 


Present : 


Title 


Note.  Or  until 
the  day  of 
19  w  h  e  n  t  li  e 
cause  of  the  delay 
in  fixing  said  tax 
was  removed,  and 
from  said  last  date 
to  the  date  of  pay- 
ment to  be  charged 
at  the  rate  of  ten 
per  cent  per  an- 
num. See  se  0- 
tion  223. 


Surrogate's  Court 
Caption. 

Hon. 


Surrogate. 


itle.    I 


On  reading  and  filing  the  petition  of  A.  B., 
executor  of  the  last  Will  and  Testament  (or  ad- 
ministrator of  the  goods,  chattels  and  credits)  of 
C.  D.,  the  decedent  above  named,  and  on.all  the 
papers  and  proceedings  herein ;  and  after  hear- 
ing Esq.,  attorney  for  said  petitioner, 
and  Esq.,  attorney  for  the  Comptroller 
of  the  State  of  New  York  (or  for  County 
Treasurer  of  the  county  of  ) ,  and  on  mo- 
tion of  A.  B.,  Esq.,  attorney  for  said  petitioner, 
it  is 

Ordered  that  the  penalty  upon  the  tax  hereto- 
fore fixed  herein  be  remitted  from  ten  per  cent 
to  six  per  cent  per  annum  to  be  charged  from 
the  date  of  the  accrual  of  said  tax,  to  wit :  the 
date  of  the  death  of  said  decedent,  which  oc- 
curred on  the  day  of  189  until  the 
date  of  the  payment  of  such  tax,  provided  the 
said  tax  be  paid  within  days  from  the  date 
of  this  order.     Note. 


§  25.  Compounding  payment. — "When  the  tax  has  been  fixed, 
provision  is  made  whereby  the  tax  on  certain  remainders  or  ex- 
pectant estates  may  be  compounded  by  an  immediate  payment. 
This  is  by  virtue  of  the  provision  of  section  230ffl  which  is 
chapter  173,  §  6  of  Laws  of  1901,  which  repealed  chapter  379 
of  the  Laws  of  1900,  and  is  as  follows : 

§  230a.  Composition  of  i/ransfer  tax  upon  certain  estates. — 
The  county  treasurer  of  any  county  in  which  the  office  of  ap- 
praiser is  not  salaried,  by  and  with  the  consent  of  the  comp- 
troller of  the  State  of  New  York,  expressed  in  writing,  and  the 
state  comptroller  in  any  other  county,  by  and  with  the  consent 
of  the  attorney  general  expressed  in  writing,  is  hereby  em- 
powered and  authorized  in  a  county  in  which  they  receive  pay- 
ments on  account  of  transfer  tax,  to  enter  into  an  agreement 
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with  the  trustees  of  any  estate  therein  situate,  in  which  re- 
mainders or  expectant  estates  have  been  of  such  a  nature,  or 
so  disposed  and  circumstanced  that  the  taxes  therein  were  held 
not  presently  payable,  or  where  the  interests  of  the  legatees 
or  devisees  were  not  ascertainable  under  the  provisions  of  chap- 
ter four  hundred  and  eighty -three  of  the  laws  of  eighteen  hun- 
dred and  eighty-five ;  chapter  three  hundred  and  ninety-nine 
of  the  laws  of  eighteen  hundred  and  ninety-two,  or  chapter 
nine  hundred  and  eight  of  the  laws  of  eighteen  hundred  and 
ninety-six,  and  the  several  acts  amendatory  thereof  and  sup- 
plemental thereto;  and  to  compound  such  taxes  upon  such 
terms  as  may  be  deemed  equitable  and  expedient ;  and  to  grant 
discharge  to  said  trustees  upon  the  payment  of  the  taxes  pro- 
vided for  in  such  composition ;  provided,  however,  that  no  such 
composition  shall  be  conclusive  in  favor  of  said  trustees  as 
against  the  interests  of  such  cestuis  que  trust,  as  may  possess 
either  present  rights  of  enjoyment,  or  fixed,  absolute  or  inde- 
feasible rights  of  future  enjoyment,  or  of  such  as  would  possess 
such  rights  in  the  event  of  the  immediate  termination  of  par- 
ticular estates,  unless  they  consent  thereto,  either  personally, 
when  competent,  or  by  guardian  or  committee.  Composition 
or  settlement  made  or  effected  uader  the  provisions  of  this 
section  shall  be  executed  in  triplicate,  and  one  copy  shall  be 
filed  in  the  office  of  the  state  comptroller,  one  copy  in  the  office 
of  the  Surrogate  of  the  county  in  which  the  tax  was  paid,  and 
one  copy  to  be  delivered  to  the  executors,  administrators  or 
trustees  who  shall  be  parties  thereto. 

§  26.  Collection  of  the  tax. — The  tax  law  provides  two 
methods  of  paying  taxes :  The  first  through  the  voluntary 
medium  of  the  executor,  administrator  or  trustee  and  the 
second  by  compulsory  proceedings.  See  section  235.  The 
first  provisions  are  contained  in  section  224,  which  is  as 
follows : 

§  224.  CoUection  of  tax  by  executors,  admmistrators  cmd  tnis- 
tees. — Every  executor,  administrator  or  trustee,  shall  have  full 
power  to  sell  so  much  of  the  property  of  the  decedent  as  will 
enable  him  to  pay  such  tax  in  the  same  manner  as  he  might  be 
entitled  by  law  to  do  for  the  payment  of  the  debts  of  the  testator 
or  intestate.  Any  such  administrator,  executor  or  trustee,  hav- 
ing in  charge  or  in  trust  any  legacy  or  property  for  distribution 
subject  to  such  tax  shall  deduct  the  tax  therefrom  ;  and  within 
74 
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thirty  days  therefrom  shall  pay  over  the  same  to  the  county 
treasury  or  state  comptroller,  as  herein  provided.  If  such  leg- 
acy or  property  be  not  in  money,  he  shall  collect  the  tax  thereon 
upon  the  appraised  value  thereof  from  the  person  entitled  there- 
to. He  shall  not  deliver  or  be  compelled  to  deliver  any  specific 
legacy  or  property  subject  to  tax  under  this  article  to  any  person 
until  he  shall  have  collected  the  tax  thereon.  If  any  such 
legacy  shall  be  charged  upon  or  payable  out  of  real  property, 
the  heir  or  devisee  shall  deduct  such  tax  therefrom  and  pay  it 
to  the  administrator,  executor  or  trustee,  and  the  tax  shall  re- 
main a  lien  or  charge  on  such  real  property  until  paid,  and  the 
payment  thereof  shall  be  enforced  by  the  executor,  administrator 
or  trustee  in  the  same  manner  that  payment  of  the  legacy  might 
be  enforced,  or  by  the  district  attorney  under  section  two  hun- 
dred and  thirty-five  of  this  chapter.  If  any  such  legacy  shall 
be  given  in  money  to  any  such  person  for  a  limited  period,  the 
administrator,  executor  or  trustee  shall  retain  the  tax  upon  the 
whole  amount,  but  if  it  be  not  in  money,  he  shall  make  applica- 
tion to  the  court  having  jurisdiction  of  an  accounting  by  him, 
to  make  an  apportionment,  if  the  case  require  it,  of  the  sum  to 
be  paid  into  his  hands  by  such  legatees,  and  for  such  further 
order  relative  thereto  as  the  case  may  require. 

Under  this  section  questions  have  arisen  regarding  the  duty 
of  executors  of  the  wills  of  non-residents  in  regard  to  this 
tax. 

In  MatUr  of  Embury,  19  App.  Div.  214,  affirmed  154  N.  Y. 
746,  it  was  held  that  where  executors  took  personal  property 
of  a  non-resident  out  of  the  State  for  distribution  in  the  jurisdic- 
tion of  domicile  at  a  time  prior  to  the  imposition  of  a  tax  upon 
such  property  of  a  non-resident,  or,  more  strictly  speaking,  at  a 
time  when  the  mode  for  assessing  and  collecting  the  tax  was  so 
imperfect  as  not  to  be  capable  of  execution  as  to  the  interest  of 
non-residents,  the  executors  could  not  be  held  liable,  but  that  it 
was  in  fact  their  duty  to  remove  such  property,  citing  Matter 
ofBronson,  150  N.  Y.  1.  The  court,  in  this  case,  were  inclined 
to  the  view  that  had  the  property  still  remained  in  the  State,  it 
would  be  taxable  under  an  act  afterwards  passed.  In  Matter 
of  Pettit,  65  App.  Div.  30,  however,  where,  before  the  passage 
of  the  act  of  1892  taxing  interests  going  to  lineals,  a  non-resi- 
dent died  leaving  assets  in  New  York  County  which  were  not 
removed  from  the  county  until  after  the  passage  of  the  act,  the 
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court  refused  to  follow  the  dictum  in  Matter  of  Embury,  saying 
(page  32) :  "  It  is  difficult  to  conceive  how  the  fact  of  non-re- 
moval by  the  executors  of  a  non-resident  decedent  of  property 
belonging  to  the  decedent  from  this  State,  could  make  such 
property  the  subject  of  an  inheritance  tax  which  was  imposed 
long  after  the  transfer  of  the  property  had  occurred." 

Another  interesting  question  arose  in  regard  to  the  estates  of 
non-residents  in  Matter  of  James,  144  N.  Y.  6.  In  that  case 
a  citizen  of  the  Kingdom  of  Great  Britain  died  in  Africa,  and 
by  his  last  wiU  disposed  of  a  large  estate.  He  left  property  in 
Great  Britain  and  an  estate  of  over  two  millions  in  this  country. 
By  his  will  legacies  were  given  to  collateral  relatives  and  char- 
ity, which  in  the  aggregate  amounted  to  about  one  half  of  the 
property  left  by  him  in  Great  Britain.  The  residuary  estate 
was  given  to  his  executors  in  trust  for  the  benefit  of  his  broth- 
ers. 

The  General  Term  and  the  Court  of  Appeals  (reversing  the 
Surrogate  of  New  York  County  who  had  imposed  a  tax  upon 
the  collateral  legacies  and  directed  the  payment  thereof  out  of 
the  assets  here)  held  that  the  foreign  executors  had  a  right  to 
apply  the  property  in  England  to  the  payment  of  the  collateral 
legacies,  thereby  constituting  the  American  assets  a  part  of  the 
residuary  estate  disposed  of  in  the  will  in  favor  of  the  testator's 
brothers,  thus  saving  the  estate  from  the  payment  of  the  suc- 
cession tax  imposed  by  our  laws.  The  Court  of  Appeals  held 
(jd.,  p.  11) :  "  If  the  executor  determines  to  pay  the  legacies 
from  the  English  estate,  the  American  estate  is,  thereby,  freed 
from  the  burden  of  the  special  tax,  the  imposition  of  which 
depends  upon  the  fact  of  a  succession  by  the  legatee  to  some 
property  which  is  within  the  State.  If  the  American  estate  is 
appropriated  to  persons,  who  are  within  the  excepted  degrees 
of  relationship  to  the  testator,  the  right  to  claim  the  tax  from 
the  executor  is  gone.  It  does  not  lie  with  the  officers  of  the 
State  to  say,  in  such  a  case,  which  part  of  the  testator's  prop- 
erty shall  be  appropriated  to  the  payment  of  the  legacies." 
And  it  was  distinctly  intimated  that  the  court  would  incline 
always  to  avoid  the  result  of  double  taxation  of  decedent's  es- 
tates. 

But  with  these  equitable  limitations  the  executors  of  non- 
residents will  be  held  strictly  to  the  liability  imposed  by  the  act, 
nor  will  they  be  held  excusable  either  by  reason  of  the  distribu- 
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tion  of  the  estate  {Matter  of  Racket,  14  Misc.  282),  nor  on  the 
ground  of  ignorance  of  the  law  {Matter  of  Piatt,  8  Misc.  144), 
nor  of  hardship  to  the  legatee.    Id. 

§  26a.  Refunding  tax. — It  quite  frequently  happens  that  af- 
ter the  payment  of  the  tax  has  been  made,  through  a  reversal 
of  the  order  fixing  tax  or  otherwise,  the  parties  making  pay- 
ment become  entitled  to  some  rebate.  It  often  occurs,  too, 
that  through  a  desire  on  the  part  of  the  representatives  of  the 
estate  to  take  advantage  of  the  five  per  cent  rebate  clause  a 
payment  is  made  to  the  comptroller  before  a  proceeding  is 
brought,  which  payment  is  afterward  found  to  have  been  too 
large.  For  such  cases  as  these  section  225  provides  as  follows : 
"  If  any  debts  shall  be  proven  against  the  estate  of  a  decedent 
after  the  payment  of  any  legacy  or  distributive  share  thereof, 
from  which  any  such  tax  has  been  deducted  or  upon  which  it 
has  been  paid  by  the  person  entitled  to  such  legacy  or  distrib- 
utive share,  and  such  person  is  required  by  order  of  the  Surro- 
gate having  jurisdiction,  on  notice  to  the  state  comptroller,  to 
refund  the  amount  of  such  debts  or  any  part  thereof,  an  equi- 
table proportion  of  the  tax  shall  be  repaid  to  him  by  the  exec- 
utor, administrator  or  trustee,  if  the  tax  has  not  been  paid  to 
the  county  treasurer,  or  state  comptroller,  or  if  such  tax  has 
been  paid  to  such  treasurer  or  state  comptroller  he  shall  refund 
out  of  the  funds  in  his  hands  or  custody  to  the  credit  of  such 
taxes  such  equitable  proportion  of  the  tax,  and  credit  himself 
with  the  same  in  the  account  required  to  be  rendered  by  him. 
under  this  article.  If  after  the  payment  of  any  tax  in  pursu- 
ance of  an  order  fixing  such  tax,  made  by  the  Surrogate  hav- 
ing jurisdiction,  such  order  be  modified  or  reversed  within  two 
years  from  and  after  the  date  of  entry  of  the  order  fixing  the 
tax,  on  due  notice  to  the  comptroller  of  the  state,  the  state 
comptroller  shall,  if  such  tax  was  paid  in  a  county  in  which  the 
office  of  appraiser  is  not  salaried,  by  order,  direct  and  allow 
the  treasurer  of  the  count}',  to  refund,  or  if  paid  in  any  other 
county,  he  shall  himself  refund  to  the  executor,  administrator, 
trustee,  person  or  persons,  by  whom  such  tax  has  been  paid, 
the  amount  of  any  moneys  paid  or  deposited  on  account  of  such 
tax  in  excess  of  the  amount  of  the  tax  fixed  by  the  order  mod- 
ified or  reversed,  out  of  the  funds  in  his  hands  or  custody,  to 
the  credit  of  such  taxes,  and  credit  himself  with  the  same  in 
the  account  required  to  be  rendered  by  him  under  this  act ; 
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but  no  application  for  such  refund  shall  be  made  after  one  year 
from  such  reversal  or  modification,  and  the  comptroller  of  the 
state  shall  deduct  from  the  fees  allowed  by  this  article  to  the 
county  treasurer  the  amount  theretofore  allowed  him  upon  such 
overpayment.  Where  it  shall  be  proved  to  the  satisfaction  of 
the  Surrogate  who  has  assessed  the  tax  upon  the  transfer  of 
property  under  this  article,  that  deductions  for  debts  were  al- 
lowed upon  the  appraisal,  since  proved  to  have  been  erroneously 
allowed,  it  shall  be  lawful  for  such  Surrogate  to  enter  an  order 
assessing  the  tax  upon  the  amount  wrongfully  or  erroneously 
deducted." 

It  was  held  in  Matter  of  Sherar,  25  Misc.  138,  that,  under 
the  section  in  question,  the  Surrogate  had  the  right  to  direct 
that  a  portion  of  the  tax,  which,  in  that  case,  had  been  paid,  be 
refunded  because  of  the  fact  that  certain  notes  held  by  the  de- 
cedent at  the  time  of  his  death  and  valued  at  par  for  the  pur- 
pose of  fixing  the  tax,  proved  to  be  worthless,  and  this,  even 
though  the  application  were  not  made  within  two  years  after 
the  entry  of  the  order  fixing  the  tax,  the  Surrogate  holding 
that  the  two  years'  provision  did  not  cover  the  precise  case  in 
question. 

In  Matter  of  Coogan,  27  Misc.  563,  certain  United  States 
bonds  had  been  taxed  in  a  transfer  tax  proceeding  and  the  tax 
thereon  paid.  Four  years  thereafter,  the  courts  having,  in  the 
meanwhile,  declared  that  under  the  law  as  it  then  existed, 
United  States  bonds  were  not  properly  taxable,  an  application 
was  made  to  the  comptroller  under  the  section  in  question  for 
a  refund  of  the  tax  on  these  bonds.  No  appeal  had  been  taken 
from  the  original  order  fixing  tax  and  it  was  contended  by  the 
comptroller  that,  the  time  to  appeal  having  expired,  there  was 
no  remedy  for  the  parties  who  had  paid  the  tax.  The  court 
held,  however,  that  the  order  fixing  the  tax  in  question  was 
absolutely  void  for  lack  of  jurisdiction  and  granted  a  manda- 
mus against  the  comptroller  directing  him  to  refund  the  tax. 
Where  the  tax  still  remains  in  the  hands  of  the  county  treasurer, 
the  Surrogate  has  the  power  to  direct  him  to  refund  it  and  it 
is  only  in  a  case  of  payment  into  the  state  treasury  that  the 
state  comptroller  is  given  that  authority.  Matter  of  Park,  8 
Misc.  550. 

§  2Y.  Postponement  of  payment.— The  hability  to  pay  the 
tax  is  a  liability  that  continues  until  the  tax  has  been  paid ;  and 
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the  tax  remains  a  lien  upon  the  property  transferred  until  pay- 
ment. See  section  222  and  Matter  of  Winters,  21  Misc.  552. 
But  no  person  can  be  compelled  to  pay  the  tax  until  notice  has 
been  given  him  as  provided  for  by  the  law  and  he  has  had  the 
opportunity  contemplated  by  the  statute  to  be  heard,  upon 
which  hearing  he  may  allege  any  reason  whatever  which  shows 
that  he  ought  not  to  pay  it.  Matter  of  McPherson,  104  N.  Y. 
306.  And  the  statute  itself  provides  for  the  deferring  of  pay- 
ment of  a  tax  by  section  226  which  is  as  follows : 

"  Any  person  or  corporation  beneficially  interested  in  any 
property  chargeable  with  a  tax  under  this  article,  and  exec- 
utors, administrators  and  trustees  thereof  may  elect  within 
eighteen  months  from  the  date  of  the  transfer  thereof  as  herein 
provided,  not  to  pay  such  tax  until  the  person  or  persons  bene- 
ficially interested  therein  shall  come  into  the  actual  possession 
or  enjoyment  thereof.  If  it  be  personal  property,  the  person 
or  persons  so  electing  shall  give  a  bond  to  the  State  in  penalty 
of  three  times  the  amount  of  any  such  tax,  with  such  sureties 
as  the  Surrogate  of  the  proper  county  may  approve,  conditioned 
for  the  payment  of  such  tax  and  interest  thereon,  at  such  time 
or  period  as  the  person  or  persons  beneficially  interested  therein 
may  come  into  the  actual  possession  or  enjoyment  of  such  prop- 
erty, which  bond  shall  be  filed  in  the  office  of  the  Surrogate. 
Such  bond  must  be  executed  and  filed  and  a  full  return  of  such 
property  upon  oath  made  to  the  Surrogate  within  one  year 
from  the  date  of  transfer  thereof  as  herein  provided,  and  such 
bond  must  be  renewed  every  five  years." 

§  27a.  Executors'  commissions — That  the  commissions  of 
executors  and  administrators  are  not  subject  to  tax,  we  have 
already  seen  in  our  discussion  of  what  are  proper  subjects  of 
deduction.  Section  227,  however,  provides  for  the  taxing  of 
such  property  given  to  executors  in  lieu  of  commissions,  as 
follows  : 

"  If  a  testator  bequeaths  or  devises  property  to  one  or  more 
executors  or  trustees  in  lieu  of  their  commissions  or  allow- 
ances, or  makes  them  his  legatees  to  an  amount  exceeding 
the  commissions  or  allowances  prescribed  by  law  for  an  exec- 
utor or  trustee,  the  excess  in  value  of  the  property  so  be- 
queathed or  devised,  above  the  amount  of  commissions  or 
allowances  prescribed  by  law  in  similar  cases  shall  be  taxable 
under  this  article." 
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§  28.  Beaching  the- property. —In  the  early  history  of  the 
Transfer  Tax  Law  it  was  not  foreseen  how  far-reaching  the 
decisions  would  be,  nor  that  the  estates  of  non-residents  would 
be  so  largely  concerned  in  the  law.  A  goodly  portion  of  the 
transfer  taxes,  by  reason  of  the  decisions  of  our  courts,  are 
now  being  collected  from  estates  of  non-resident  decedents. 
While  the  law  creates  a  lien  of  the  tax  on  the  property  itself, 
it  also,  as  has  been  seen,  makes  both  the  beneficiary  and  the 
executor  or  administrator  liable  for  its  payment.  In  cases, 
however,  where  the  only  assets  of  a  non-resident  decedent, 
which  are  subject  to  tax,  are  stocks  in  New  York  corpora- 
tions, and  where  the  executors  and  beneficiaries  of  the  estate 
are  not  within  the  jurisdiction  of  the  State,  it  can  be  seen  that 
in  the  absence  of  any  further  provision,  the  payment  of  the 
tax  could  readily  be  evaded.  To  meet  such  cases  as  these  the 
Laws  of  1892  (subdivision  9  of  chapter  399)  provided,  that 
"  no  safe  deposit  company,  bank  or  other  institution,  person 
or  persons  holding  securities  or  assets  of  a  decedent,  shall  de- 
liver or  transfer  the  same  to  the  executors,  administrators  or 
legal  representatives  of  said  decedent  unless  notice  of  the  time 
and  place  of  such  intended  transfer  be  served  upon  the 
county  treasurer  or  comptroller  at  least  five  days  prior  to  the 
said  transfer.  And  it  shall  be  lawful  for  the  said  county 
treasurer  or  comptroller,  personally  or  by  representative,  to 
examine  said  securities  or  assets  at  the  time  of  such  delivery 
or  transfer.  Failure  to  serve  such  notice  or  to  allow  such 
examination  shall  render  said  safe  deposit  company,  trust 
company,  bank  or  other  institution,  person  or  persons  liable 
to  the  payment  of  the  tax  due  upon  said  securities  or  assets 
in  pursuance  of  the  provisions  of  this  article." 

Under  the  wording  of  this  statute  there  was  grave  question, 
whether  the  case  of  a  corporation  issuing  new  certificates  to 
the  executors  or  beneficiaries  of  an  estate,  in  place  of  former 
certificates  would  be  subject  to  the  penalty  above  provided 
for  and  it  is  doubtful  whether  the  wording  of  the  statute 
covered  deposits  with  a  trust  company.  As  a  matter  of  fact, 
it  was  found  that  the  law  was  not  sufficiently  stringent,  and  few 
of  the  companies,  intended  to  be  governed  thereby,  paid  any 
attention  to  its  provisions.  No  test  case,  however,  was 
brought  under  the  section  in  question  to  our  knowledge,  and 
the   legislature   has  now,  by  chapter   101  of  the  Laws  of 
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1902,  covered  the  field  presumably  intended  to  be  covered  by 
the  earlier  statutes.  It  viill  be  noticed  that  under  the  new 
law  the  case  of  the  estates  of  non-resident  decedents  is  ex- 
pressly covered,  that  there  is  provision,  in  the  case  of  such 
estates,  for  retention  by  the  companies  concerned  of  a  suffi- 
cient amount  to  pay  any  tax  and  penalty,  and  that  instead  of 
the  company's  being  made  liable  for  the  payment  of  the  tax 
in  each  case,  it  is  now  liable  for  the  payment  of  three  times 
the  amount  of  the  tax  and  penalty. 

The  law  as  amended  reads  as  follows  : 

"  If  a  foreign  executor,  administrator  or  trustee  shall  assign 
or  transfer  any  stock  or  obligations  in  this  State  standing  in 
the  name  of  a  decedent,  or  in  trust  for  a  decedent,  liable  to 
any  such  tax,  the  tax  shall  be  paid  to  the  treasurer  of  the 
proper  county  or  the  state  comptroller  on  the  transfer  thereof. 
No  safe  deposit  company,  trust  company,  corporation,  bank 
or  other  institution,  person  or  persons  having  in  possession  or 
under  control  securities,  deposits  or  other  assets,  of  a  de- 
cedent, including  the  shares  of  the  capital  stock  of,  or  other 
interests  in,  the  safe  deposit  company,  trust  company,  corpo- 
ration, bank  or  other  institution  making  the  delivery  or 
transfer  herein  provided,  shall  deliver  or  transfer  the  same  to 
the  executors,  administrators  or  legal  representatives  of  said 
decedent,  or  upon  their  order  or  request,  unless  notice  of  the 
time  and  place  of  such  intended  delivery  -or  transfer  be  served  ' 
upon  the  state  comptroller  at  least  ten  days  prior  to  said  de- 
livery or  transfer ;  nor  shall  any  such  safe  deposit  company, 
trust  company,  corporation,  bank  or  other  institution,  person  or 
persons  deliver  or  transfer  any  securities,  deposits  or  other 
assets  of  the  estate  of  a  non-resident  decedent  including  the 
shares  of  the  capital  stock  of,  or  other  interests  in,  the  safe 
deposit  company,  trust  company,  corporation,  bank  or  other 
institution,  making  the  delivery  or  transfer,  vrithout  retaining 
a  sufficient  portion  or  amount  thereof  to  pay  any  tax  and 
penalty  which  may  thereafter  be  assessed  on  account  of  the 
delivery  or  transfer  of  such  securities,  deposits,  or  other 
assets  including  the  shares  of  the  capital  stock  of  or  other  in- 
tei-ests  in,  the  safe  deposit  company,  trust  company,  corpora- 
tion, bank  or  other  institution  making  the  delivery  or  transfer, 
under  the  provisions  of  this  article,  unless  the  state  comp- 
troller consents  thereto  in  writing.     And  it  shall  be  lawful  foi 
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"the  said  state  comptroller,  personally,  or  by  representative,  to 
examine  said  securities,  deposits  or  assets  at  the  time  of  such 
delivery  or  transfer.  Failure  to  serve  such  notice  and  to 
allow  such  examination,  and  to  retain  a  sufficient  portion  or 
amount  to  pay  such  tax  and  penalty  as  herein  provided,  shall 
render  said  safe  deposit  company,  trust  company,  corporation, 
bank  or  other  institution,  person  or  persons  liable  to  the  pay- 
ment of  three  times  the  amount  of  the  tax  and  penalty  due  or 
thereafter  to  become  due  upon  said  securities,  deposits  or 
other  assets,  including  the  shares  of  the  capital  stock  of,  or 
other  interests  in,  the  safe  deposit  company,  trust  company, 
corporation,  bank  or  other  institution,  making  the  delivery 
or  transfer ;  and  the  payments  as  herein  provided  shall  be 
enforced  in  an  action  brought  in  accordance  with  the  provi- 
sions of  section  two  hundred  and  thirty-five  of  this  chapter. 

This  act  shall  take  effect  immediately." 

§  28a.  Form  of  affidavit  by  executor  as  to  amount  of  dece- 
dent's estate. — It  will  be  recalled  that  upon  offering  a  will  for 
probate  an  affidavit  as  to  the  decedent's  property  is  required  to 
be  filed.  That  which  must  be  submitted  to  the  appraiser  must 
be  more  in  detail.     It  may  be  substantially  as  follows : 

Siirrogate's  Court, 
County  of 

Affldavitof  ex-  Title.     I 

ecator  or  admin-  g^^^g  ^f  -^^^  york,                     ) 

istrator  of  dece-  Borough  of  Manhattan,               [  ss. : 

dent  or  their  Qj^y  ^nd  County  of  New  York.  ) 

ities  of    the   de-        ^-  ^'^^*  ^^  ^®  ^^^  °*  *^®  executors  of  the  last 

ceased  to  persons    will  and  testament  {or  administrator  of  the  goods, 

entitled  to  his  es-    chattels  and  credits)  of  deceased. 

tate.  n.  That  the  said  decedent  died  at  State 

of         on  the        day  of  18      and  was  at  the 

time  of  his  death  a  resident  of  the  State  of  New 

York. 

III.  That  the  will  of  said  decedent  was  there- 
after and  on  the  day  of  19  duly  proved 
before  the  Surrogate  of  County  and  letters 
testamentary  were  thereupon  duly  issued  to  de- 
ponent and 

IV.  That  the  decedent  died  seized  and  pos- 
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sessed  of  the  following  property,  real  and  per- 
sonal. (Then  follows  itemized  list  of  assets  as 
follows:) 

Real  Peopekty. 


Locality. 

Street  No. 

Assessed 
Value. 

Actual 
Value. 

Personal  Pbopeety. 

Nature.      |     Par  Value. 

Actual  Value. 

V.  Said  decedent  at  the  time  of  his  death,  to 
the  best  of  deponent's  knowledge,  died  seized  and 
possessed  of  no  other  property,  real  or  personal, 
nor  did  he,  prior  to  his  death,  make  any  transfer 
of  property  by  deed,  grant,  bargain,  sale  or  gift, 
in  contemplation  of  death  or  intended  to  take 
effect  at  or  after  such  death. 

VI.  The  following  is  a  list  of  all  debts  and 
expenses  of  administration : 

Sworn  to  before  me  this     ) 
day  of  18       j 

(But  if  the  decedent  be  a  non-resident  of  the 
State  of  New  York,  after  paragraph  II  which 
should,  of  course,  give  the  place  of  residence  of 
the  decedent  at  the  time  of  his  death,  use  the 
following  paragraphs :) 

III.  That  the  only  property  within  the  State 
of  New  York  owned  by  decedent  at  the  time  of 
his  death  and  the  only  stock  in  New  York  Corpo- 
rations were  as  follows : 


IV.  That  at  the  time  of  his  death  the  decedent 
was  not  engaged  in  any  business  in  the  State  of 
New  York,  had  no  capital  invested  therein,  had 
no  bonds  of  the  United  States,  or  of  any  corpo- 
rations or  individuals  on  deposit  in  the  State  of 
New  York,  nor  bank  or  trust  company  deposit 
within  said  State,  nor  was  he  at  that  time  pos- 
sessed of  any  other  personal  property  in  said 
State,  nor  of  any  stock  in  New  York  corpora- 
tions, than  as  above  set  forth,  nor  did  decedent 
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die  seized  of  any  real  estate  other  than  that 
above  mentioned. 

V.  To  the  best  of  deponent's  knowledge,  said 
decedent  made  no  transfer  of  property  in  this 
State  by  deed,  grant,  bargain,  sale  or  gift,  in  con- 
templation of  his  death,  or  intended  to  take  effect 
in  possessionor  enjoyment  at  or  after  such  death. 

VI.  That  a  copy  of  the  last  will  and  testament 
of  said  decedent  (together  with  the  copy  of  the 
inventory  of  his  estate,  if  any  made)  is  hereto 
annexed  and  marked  and  made  a  part  hereof. 

VII.  That  the  ages  of  the  beneficiaries  under 
the  last  will  and  testament  of  said  decedent  who 
are  entitled  to  estates  for  life  in  all  or  in  a  part  of 
the  estate  of  said  decedent,  are  as  follows  : 
(Here  insert  details.) 

{Note.)  Vlir.  That  the  executor  of  said  dece- 
dent availing  himself  of  the  privilege  allowed  by 
law  has  appropriated  the  property  of  said  dece- 
dent within  the  State  of  New  York  to  form  a 
part  of  the  residuary  estate  of  said  decedent 
which  passed  under  the  will  to  the  following 
named  persons :  (Here  insert  list  of  residuary 
legatees  with  their  post-offlce  addresses.) 

(Jurat.) 

( This  shotild  be  made  before  an  officer  duly  au- 
thorized, whose  signature  is  to  be  certified  in  such 
manner  as  to  entitle  the  affidavit  to  be  read  in 
evidence  in  the  courts  of  the  State  of  New  York.) 

IX.  That  the  entire  estate  of  said  decedent 
amounted,  at  the  time  of  his  death,  to  $ 
and  that  the  following  is  a  Kst  of  aU  debts  and 
expenses  of  administration : 

§  29.  The  receipt. — Section  236  of  the  transfer  tax  law 
provides  for  the  procuring  from  the  county  treasurer,  or 
state  comptroller  as  the  case  may  be,  by 'any  person  of  a  copy 
of  the  receipt  given  to  the  executor  for  the  payment  of  the 
tax.     This  section  is  as  follows : 

"  Any  person  shall  upon  the  payment  of  the  sum  of  fifty  cents 
be  entitled  to  a  receipt  from  the  county  treasurer  of  any  county 
or  the  state  comptroller,  or  at  his  option  to  a  copy  of  a  receipt 
that  may  have  been  given  by  such  treasurer  or  state  comptrol- 


Note.  U  s  e  if 
conditions  admit. 
See  Matter  of 
James,  144  N.  Y.  6. 
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ler  for  the  payment  of  any  tax  under  this  article,  under  the 
official  seal  of  such  treasurer  or  comptroller,  which  receipt 
shall  designate  upon  what  real  property,  if  any,  of  which  any 
decedent  may  have  died  seized,  such  tax  shall  have  been  paid, 
by  whom  paid  and  whether  in  full  of  such  tax.  Such  receipt 
may  be  recorded  in  the  clerk's  office  of  the  county  in  which 
such  property  is  situate,  in  a  book  to  be  kept  by  him  for  that 
purpose,  which  shall  be  labeled  'transfer  tax.'  " 

§  30.  Order  for  collection  of  tax. — While  it  is  the  duty  of 
the  representatives  of  the  estate  to  paj'^  the  tax  when  fixed,  yet 
should  they  neglect  to  do  so,  an  order  may  be  had  directing 
them  to  pay,  and  if  they  disobey  such  order  it  may  be  enforced 
in  the  usual  way. 

The  order  is  made,  however,  in  the  regular  course  of  proceed- 
ings under  section  235  of  the  Tax  Law,  which  is  as  follows : 

§  25.  Proceedings  for  the  collection  of  taxes. — If  the  county 
treasurer  or  state  comptroller  shall  have  reason  to  believe  that 
any  tax  is  due  and  unpaid  in  the  county  in  which  he  is  au- 
thorized to  receive  the  tax  under  this  article,  after  the  refusal 
or  neglect  of  the  persons  liable  therefor  to  pay  the  same,  he 
shall  notify  the  district  attorney  of  the  county,  in  writing,  of 
such  failure  or  neglect,  and  such  district  attorney,  if  he  have 
probable  cause  to  believe  that  such  tax  is  due  and  unpaid,  shall 
apply  to  the  Surrogate's  Court  for  a  citation,  citing  the  per- 
sons liable  to  pay  such  tax  to  appear  before  the  court  on  the 
day  specified,  not  more  than  three  months  after  the  date  of 
such  citation,  and  show  cause  why  the  tax  should  not  be  paid. 
The  Surrogate  upon  such  application,  and  whenever  it  shall 
appear  to  him,  that  any  such  tax  accruing  under  this  article 
has  not  been  paid  as  required  by  law,  shall  issue  such  citation 
and  the  service  of  such  citation,  and  the  time,  manner  and 
proof  thereof,  and  the  hearing  and  determination  thereon  and 
the  enforcement  of  the  determination,  or  order  made  by  the 
Surrogate  shall  conform  to  the  provisions  of  the  Code  of  Civil 
Procedure  for  the  service  of  citations  out  of  the  Surrogate's 
Court,  and  the  hearing  and  determination  thereon  and  its  en- 
forcement so  far  as  the  same  may  be  applicable.  The  Surro- 
gate or  his  clerk  shall,  upon  request  of  the  district  attorney, 
county  treasurer  or  the  comptroller  of  the  state,  furnish,  with- 
out fee,  one  or  more  transcripts  of  such  decree,  which  shall  be 
docketed  and  filed  by  the  county  clerk  of  any  county  of  the 
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State  without  fee,  in  the  same  manner  and  with  the  same  eflfect 
as  provided  by  law  for  filing  and  docketing  transcripts  of  de- 
crees of  the  Surrogate's  Court.  The  costs  awarded  by  any 
such  decree  after  the  collection  and  payment  of  the  tax  to  the 
county  treasurer  or  state  comptroller  may  be  retained  by  the 
district  attorney  for  his  own  use.  Such  costs  shall  be  fixed  by 
the  Surrogate  in  his  discretion,  but  shall  not  exceed  in  any  case 
where  there  has  not  been  a  contest,  the  sum  of  $100,  or  where 
there  has  been  a  contest  the  sum  of  $250.  Whenever  the  Sur- 
rogate shall  certify  that  there  was  probable  cause  for  issuing 
a  citation  and  taking  the  proceedings  specified  in  this  section, 
the  state  treasurer  shall  pay  or  allow  to  the  county  treasurer 
or  the  state  comptroller  all  expenses  incurred  for  the  service 
of  citations  and  other  lawful  disbursements  not  otherwise  paid. 
In  proceedings  to  which  any  county  treasurer  or  the  state 
comptroller  is  cited  as  a  party  under  sections  230  and  231  of 
this  article,  the  state  comptroller  is  authorized  to  designate  and 
retain  counsel  to  represent  such  county  treasurer  or  state  comp- 
troller therein,  and  to  direct  such  county  treasurer  in  a  county 
in  which  the  office  of  appraiser  is  not  salaried  to  pay  the  ex- 
penses thereby  incurred  out  of  the  funds  which  may  be  in  his 
hands  on  account  of  this  tax.  And  in  any  other  county  the 
state  comptroller  shall  pay  such  expenses  out  of  any  funds 
which  may  be  in  his  hands  on  account  of  this  tax,  provided 
however  that,  in  the  collection  of  taxes  upon  estates  of  non- 
resident decedents  which  estates  have  been  concealed  or  the 
taxes  thereon  evaded,  the  state  comptroller  shall  not  allow  for 
legal  services  up  to  and  including  the  entry  of  the  order  of  the 
Surrogate  fixing  the  tax  a  sum  exceeding  ten  per  centum  of 
the  taxes  and  penalties  collected.  And  the  comptroller  of  the 
state  is  hereby  authorized,  with  the  approval  of  the  attorney 
general,  and  a  justice  of  the  Supreme  Court  of  the  judicial  dis- 
trict in  which  the  former  owner  resided,  to  compromise  and 
settle  the  amount  of  such  tax  in  any  case  where  controversies 
have  arisen  or  may  hereafter  arise  as  to  the  relationship  of  the 
beneficiaries  to  the  former  owner  thereof. 

The  person  beneficially  entitled  is  the  one  to  bear  the  tax 
burden.  And  the  Surrogate  may  take  notice  of  a  secret  trust 
impressed  upon  a  legacy  if  it  duly  appears  and  charge  the  real 
legatee  with  the  tax,  as  against  the  nominal  legatee,  who  is  a 
trustee.     Matter  of  Edson,  24  Misc.  356. 


CHAPTER  VI. 

PAYMENT   OF    LEG-A0IB8. 

§  1.  Payment  of  legacies. — The  general  provisions  of  the 
Code  as  to  payment  of  legacies  are  contained  in  section  2721, 
which  is  as  follows : 

No  legacy  shall  be  paid  by  any  executor  or  administrator 
until  after  the  expiration  of  one  year  from  the  time  of  grant- 
ing letters  testamentary  or  of  administration,  unless  directed 
by  the  will  to  be  sooner  paid. 

If  directed  to  be  sooner  paid,  the  executor  or  administrator 
may  require  a  bond,  with  two  sufficient  sureties,  conditioned, 
that  if  debts  against  the  deceased  duly  appear,  and  there  are 
not  other  assets  to  pay  the  same,  and  no  other  assets  sufficient 
to  pay  other  legacies,  then  the  legatees  will  refund  the  legacy 
so  paid,  or  such  ratable  portion  thereof  with  the  other  lega- 
tees, as  may  be  necessary  for  the  payment  of  such  debts,  and 
the  proportional  parts  of  such  other  legacies,  if  there  be  any, 
and  the  costs  and  charges  incurred  by  reason  of  the  payment 
to  such  legatee,  and  that  if  the  probate  of  the  will,  under 
which  such  legacy  is  paid,  be  revoked,  or  the  will  declared 
void,  that  such  legatee  will  refund  the  whole  of  such  legacy, 
with  interest,  to  the  executor  or  administrator  entitled  thereto. 

After  the  expiration  of  one  year,  the  executors  or  adminis- 
ti'ators  must  discharge  the  specific  legacies  bequeathed  by  the 
will  and  pay  the  general  legacies,  if  there  be  assets.  If  there 
are  not  sufficient  assets,  then  an  abatement  of  the  general 
legacies  must  be  made  in  equal  proportions.  Such  payment 
shall  be  enforced  by  the  surrogate  in  the  same  manner  as  the 
return  of  an  inventory,  and  by  a  suit  on  the  bond  of  such  ex- 
ecutor or  administrator  whenever  directed  by  the  surrogate. 
§  STSl,  Code  Civil  Proc. 

§  2.  Specific  and  general  legacies — Section  2721  gives  a 
preference  to  specific  legacies  bequeathed  by  the  will  over  gen- 
eral legacies.  Specific  legacies  must  first  be  paid.  Specific  lega- 
cies were  originally  of  two  kinds,  the  first  being  where  a  certain 
chattel  was  particularly  described  and  distinguished  from  all 
(1182) 


PAYMENT   OF  LEGACIES.  1183 

others  of  the  same  species,  as,  "  I  give  the  diamond  ring  pre- 
sented to  me  by  A."  Such  a  legacy  can  be  satisfied  only  by 
the  delivery  of  the  identical  ring.  The  second  was  where  a 
chattel  of  a  certain  kind  was  bequeathed  without  any  distinc- 
tion of  it  as  an  individual  chattel,  as,  "  I  give  a  diamond  ring." 
Such  a  legacy  could  be  fulfilled  by  the  delivery  of  anything  of 
the  same  kind.  The  only  specific  legacy  now  recognized  is 
that  first  above  mentioned.  A  bequest  of  a  sura  of  money  or 
of  a  sum  in  government  securities,  must  be  taken  as  a  legacy  of 
quantity  and  is  therefore  a  general  legacy  notwithstanding  the 
testator  may  have  a  greater  or  an  exact  quantity  of  the  specific 
security  at  the  date  of  his  will.  See  Matter  of  Hadden,  1  Con- 
noly,  306  ;  Sjpencer  v.  Hay  Library  Assoc,  36  Misc.  393,  395, 
citing  Tijft  v.  Porter,  below  ;  Holt  v.  Jex,  48  Hun,  528  ;  JVew- 
ton  V.  Stanley,  28  N.  Y.  61 ;  Brundage  v.  Brundage,  60  N.  Y. 
544 ;  Matter  of  Van  VUet,  5  Misc.  169. 

A  general  legacy  is  a  gift  of  personal  property,  by  a  last  will 
and  testament,  not  amounting  to  a  bequest  of  a  particular 
thing  or  money,  or  of  a  particular  fund  designated  from  all 
others  of  the  same  kind.  Crawford  v.  McCarthy,  159  E".  Y. 
514,  519.  A  specific  legacy  is  a  bequest  of  a  specified  part  of  a 
testator's  personal  estate,  distinguished  from  all  others  of  the 
same  kind.  Ihid.  Thus  a  legacy  of  $1,500  is  general  while  a 
legacy  of  the  proceeds  of  a  bond  and  mortgage  for  $1,500,  iden- 
tified by  description,  is  specific.  Matter  of  Robinson,  37  Misc. 
336  ;  Walton  v.  Walton,  7  Johns.  Oh.  258  ;  Fenton  v.  Fenton, 
35  Misc.  479  ;  Matter  of  Reynolds,  124  N.  Y.  388 ;  Ball  v. 
Dixon,  83  Hun,  344.  Whether  a  legacy  shall  be  considered 
specific  depends  upon  testator's  intent  as  expressed  in  the  will, 
construed  in  the  light  thrown  upon  it  in  the  rest  of  the  will. 
Cramer  v.  Cramer,  35  Misc.  17,  19;  Damis  v.  CroAfidall,  101 
ISr.  Y.  319;  Matter  of  Mitchell,  61  Hun,  372;  MatUr  of  Hast- 
ings, 6  Dem.  307. 

The  word  "my"  preceding  the  words  government  security, 
stock  or  annuity,  has  been  held  however  to  render  the  legacy  a 
specific  legacy.  See  Walton  v.  Walton,  7  Johns.  Ch.  258.  See 
opinion  of  Kent,  Chan.  On  the  other  hand  a  legacy  is  general 
when  it  is  so  given  as  not  to  amount  to  a  bequest  of  a  particu- 
lar thing  or  money  of  the  testator  distinguished  from  all  others 
of  the  same  kind.  See  Tifft  v.  Porter,  8  IST.  Y.  516,  citing 
Wms.  on  Ex.  838.     To  make  a  legacy  specific,  therefore,  its 
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terms  must  clearly  require  such  a  construction.  The  reason 
for  this  is  that  the  presumption  is  stronger,  that  a  testator  in- 
tends some  benefit  to  a  legatee,  than,  that  he  intends  a  benefit 
only  upon  the  collateral  condition,  that  he  should  remain  till 
death  the  owner  of  the  property  bequeathed.  Newton\.  Stan- 
ley, 28  N.  Y.  61,  66.  The  importance  of  the  distinction  be- 
tween specific  and  general  legacies  lies  in  the  further  fact,  that 
an  executor  as  such  takes  the  unqualified  legal  title  of  all  per- 
sonalty not  specifically  bequeathed,  and  he  holds  such  person- 
alty not  in  his  own  right  but  as  a  trustee  for  the  benefit,  first, 
of  the  creditors  of  the  testator,  second,  of  those  entitled  to 
distribution  under  the  will,  or  third  if  all  the  property  is  not 
bequeathed  of  those  entitled  to  distribution  under  the  statute 
of  distributions.  See  Blood  v.  Kane,  130  IST.  Y.  514,  517.  On 
the  other  hand,  as  to  chattels  and  choses  in  action  specifically 
bequeathed,  an  executor  has  but  a  qualified  title,  to  wit :  the 
right  to  apply  them  in  discharge  of  debts  after  and  only  after 
first  exhausting  all  other  property  applicable  to  that  purpose. 
Id.  When  certain  things  are  mentioned  or  enumerated  in  a 
bequest,  followed  in  the  same  clause  by  a  more  general  descrip- 
tion, that  description  is  taken  to  cover  only  things  of  a  like 
kind  with  those  mentioned  or  enumerated.  Ludwig  v.  Bun- 
gart,  33  Misc.  1Y7  (rev'l  48  App.  Div.  not  affecting  point)  citing 
Jarm.  on  Wills,  p.  709,  note.  When  articles  of  personal  prop- 
erty are  specifically'  bequeathed  they  are  not  to  be  resorted  to 
for  the  payment  of  debts,  unless  the  property  not  specifically 
devised  or  bequeathed  is  insufficient  for  that  purpose.  If  the 
testator  bequeaths  a  picture,  a  particular  bond,  and  a  sum  of 
money  deposited  in  a  bank,  to  three  legatees,  these  items  are 
not  to  be  taken  for  the  payment  of  debts  unless  the  remainder 
of  the  estate  be  found  insufficient.  Toch  v.  Toch,  81  Hun,  410, 
414. 

§  3.  Specific  and  demonstrative  legacies. — A  demonstraiwe 
legacy  is  a  bequest  of  a  certain  sum  of  money,  stock,  or  the 
like,  payable  out  of  a  particular  fund  or  security.  Crawford 
v.  McCaHhy,  159  N.  Y.  514,  518.  The  advantage  which  a 
specific  legacy  has  over  a  general  legacy  in  regard  to  the  fea- 
ture above  indicated,  is  in  some  cases  more  than  outweighed 
by  the  fact  that  a  specific  legacy  is  lost  in  case  the  subject  of 
it  is  disposed  of  by  the  testator  or  is  extinguished  by  payment 
or  otherwise  in  his  lifetime.     And  the  courts  therefore  will 
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incline  to  consider  legacies  as  general  rather  than  specific  in 
order  to  effect  the  general  intention  of  the  testator  that  a  real 
benefit  should  pass  to  the  legatee  by  his  will.  Thus  where  a 
testator  gave  and  bequeathed  "  the  sum  of  $1,200  and  interest 
on  the  same  contained  in  a  bond  and  mortgage,"  it  was  held 
to  be  the  bequest  of  a  certain  sura  of  money  and  not  of  the  bond 
and  mortgage  itself.  See  Giddings  v.  Seward,  16  N.  Y.  365, 
367.  Judge  Selden  observed,  that  such  a  legacy  was  general 
in  the  sense  that  it  would  not  have  been  regarded  as  adeemed 
by  the  assignment  of  the  bond  and  mortgage,  or  its  extinction 
in  the  lifetime  of  the  testatrix.  And  he  observed :  "  It  belongs 
to  a  peculiar  class  of  legacies,  usually  termed  demonstrative, 
which  partake  so  far  of  the  nature  of  specific  legacies,  that  the 
security  referred  to  in  the  bequest,  if  in  existence,  and  belong- 
ing to  the  testator  at  the  time  of  his  death,  is  set  apart  as  a 
primary  fund  for  the  payment  of  the  legacy."  So  also  a  legacy 
"  I  give  to  my  wife  the  sum  of  $50,000  which  may  be  invested 
in  bank  stock,  Fort  Edward  and  "Wyoming,  Iowa  and  in  bonds." 
The  Court  of  Appeals  held  that  this  legacy  was  of  a  sura  of 
money  but  not  specific.  Matter  of  Hodgman,  140  N.  Y.  421, 
428.  See  also  Booth  v.  Bapt.  Church,  126  IST.  Y.  215.  Judge 
Finch  observed :  "  It  is  merely  demonstrative.  ...  It  points 
out  the  source  from  which  payraent  was  expected  to  be  made, 
but  is  to  be  regarded  as  a  general  and  not  a  specific  legacy. 
Citing  Giddings  v.  Seward,  and  Newton  v.  Stanley,  supraP 
So,  where  a  will  directed  executors  to  set  apart  sufficient  real 
estate  to  produce  $25,000  a  year  and  to  pay  yearly  to  his  widow 
in  lieu  of  dower,  the  net  income  up  to  $25,000  for  her  life  it 
was  held  not  to  be  a  demonstrative  legacy.  It  was  also  held 
the  trustees  could  not  retain  the  surplus  of  any  one  j^ear  to 
safeguard  there  being  full  income  in  some  future  year.  Spencer 
V.  Spencer,  38  App.  Div.  403,  409,  411. 

The  interest  in  any  specific  thing  bequeathed  vests  in  the 
legatee  upon  the  assent  of  the  executor.  And  the  assent  of 
the  executor  once  given  to  a  specific  legacy  vests  the  interest 
irrevocably.  See  Onondaga  Trust,  etc.,  Co.  v.  Price,  87  N.  Y. 
542,  548  ;  Lvnihicum  v.  Caswell,  19  App.  Div.  541,  543.  This 
assent  may  be  expressed  or  implied  and  the  rule  applies  although 
the  legatee  is  himself  executor'.  Blood  v.  Kane,  130  N.  Y. 
514.  When  the  executor  assents  to  a  specific  legacy,  the  leg- 
acy ceases  to  be  part  of  the  testator's  assets.  Matter  of  Pye, 
75 
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Wo.  1,  18  App.  Div.  306,  308,  citing  2  Wms.  Exs.  (6th  Am.  ed.) 
in.  p.  1242  ;  Hudson  v.  Reeve,  1  Barb.  89.  In  case  of  deficiency 
of  assets  to  pay  the  debts  the  executor  cannot  prudently  or 
properh'^  give  such  assent,  for  the  specific  legacy  is  subject  to 
application  thereon  in  behalf  of  creditors  after  all  other  avail- 
able property  has  been  applied,  but  as  a  general  rule  a  specific 
legacy  vests  on  the  death  of  the  testator  so  that  the  legatee  is 
entitled  to  the  income  and  profits  that  proceed  from  it.  Mat- 
ter of  Pye,  nupra,  citing  3  Pom.  Eq.  Juris.  §  1130. 

Where  a  testator  bequeathed  a  specific  amount  of  bonds  and 
mortgages,  made  to  him  by  his  daughter  who  was  one  of  his 
devisees,  to  his  wife,  and  charged  the  payment  of  such  bonds 
and  mortgages  upon  the  devises  and  bequests  made  to  his 
daughter  in  the  will,  it  was  held  that  the  legacy  was  not  a  spe- 
cific legacy  but  a  pecuniary  one  charged  upon  land.  Dunning 
V.  Dunning,  82  Hun,  462,  466.  The  mere  fact  however  that  a 
legacy  is  given  for  a  specific  purpose  does  not  necessarily  give 
it  a  preference  as  a  specific  legacy  over  all  others.  The  mere 
statement  of  the  purpose  for  which  a  legacy  is  given  in  no  man- 
ner alters  its  character.  Wetmore  v.  St.  Duke's  Hospital,  56 
Hun,  313,  322.     See  Matter  of  Whiting,  33  Misc.  2Y4. 

§  4.  Payment  of  legacies. — The  primary  fund  for  the  pay- 
ment of  debts  and  legacies  is  the  personal  estate  ;  and  the  land 
of  the  testator  cannot  be  resorted  to  for  that  purpose,  until  the 
personal  estate  is  exhausted  in  the  ordinary  course  of  admin- 
istration and  under  the  authority  of  the  statute.  Kingsla/nd  v. 
Murray,  133  N.  Y.  170  ;  Sr)%ith  v.  Atherton,  54  Hun,  172.  A 
testator  may  by  his  will  charge  a  legacy  upon  his  real  estate. 
See  for  cases  where  a  legacy  is  held  to  be  charged  upon  land, 
WeUhrooh  v.  Otten,  35  Misc.  459,  463,  reviewing  Kalbfleiick 
V.  Kalbfleisch,  67  N.  Y.  354;  Bevan  v.  Cooper,  72  K  Y.  317 ; 
Hoyt  V.  Hoyt,  85  IST.  Y.  142  ;  Scott  v.  Stehhvns,  91  N.  Y.  605 ; 
McCorn  V.  MeCorn,  100  N.  Y.  511 ;  Driggs  v.  Carroll,  111  N. 
Y.  288 ;  Morris  v.  SioUy,  133  N.  Y.  456 ;  Dunham  v.  De- 
raismes,  165  N.  Y.  65.  Whether  this  is  the  effect  of  the  will 
or  not  is  always  a  question  of  the  testator's  intention  as  mani- 
fested in  its  terms.  Eogan  v.  Kavamaugh,  138  N.  Y.  417, 421 ; 
Matter  of  McKay,  33  Misc.  520 ;  McCorn  v.  McCorn,  supra; 
Matter  of  Oroirian,  30  Misc.  23.  Or,  it  may  be  made  to  ap- 
pear by  satisfactory  proof  of  extrinsic  facts,  such  as  the  condi- 
tion of  the  estate  at  time  will  was  made.     Dunham,  v.  De- 
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raismes,  supra.  Or  from  there  being  a  power  of  sale,  for  which 
there  appears  no  other  cause  or  occasion  in  the  will.  Taylor 
V.  Dodd,  58  N.  Y.  335  ;  Kalbfleisch  v.  Kalhfleisch,  supra.  But 
it  must  always  be  borne  in  mind  that  the  claims  of  creditors 
of  a  deceased  person  are  preferred  to  those  of  his  legatees  or 
devisees,  for  the  only  interest  in  the  testator's  property  which 
he  can  transmit  to  them,  is  that  which  remains  after  the  pay- 
ment of  his  just  debts.  Piatt  v.  Piatt,  105  E".  Y.  488  ;  Rosseau 
V.  Bleau,  131  N.  Y.  182;  Matter  of  Swart,  2  Silv.  585.  Ee- 
siduary  legatees  are  entitled  to  nothing  until  the  debts  and  leg- 
acies have  been  paid  ( Wetmore  v.  St.  Luke's  Hospital,  56  Hun, 
313),  and  if  legacies  have  not  been  charged,  and  real  estate  of 
the  testator  and  the  personal  estate  is  insufficient,  the  legacies 
must  be  abated  pro  rata.  A  bequest  of  personal  property  con- 
stitutes a  legacy  regardless  of  the  fact  whether  the  bequest  is 
made  to  a  wife  in  lieu  of  dower  or  to  a  debtor  in  satisfactioa 
of  an  indebtedness.     Orton  v.  Orion,  3  Keyes,  486. 

Section  2722  of  the  Code,  provides,  that  a  petition  may  be  pre- 
sented to  the  Surrogate's  Court,  praying  for  a  decree  directing 
an  executor  or  administrator  to  pay  petitioner's  claim,  and  that 
he  be  cited  to  show  cause  why  such  a  decree  should  not  be  made : 

2.  By  a  person  entitled  to  a  legacy,  or  any  other  pecuniary 
provision  under  the  will,  or  a  distributive  share,  for  the 
payment  or  satisfaction  thereof,  or  of  its  just  proportional 
part,  at  any  time  after  one  year  has  expired  since  letters 
were  granted. 

§  5.  Same  subject  continued. — A  legatee  may,  if  he  so  de- 
sire, sue  for  his  legacy  in  an  action  against  the  executor  in  his 
representative  capacity.  If  he  is  a  residuary  legatee  he  must 
join  as  defendants  all  persons  interested  in  the  residue  {To7i- 
nelle  v.  Hall,  2  Abb.  205) ;  if  not,  he  need  not  join  the  other 
legatees.  Cromer  v.  Pinkney,  3  Barb.  Ch.  466.  The  Supreme 
Court  has  concurrent  jurisdiction  with  the  Surogate's  Court  to 
enforce  the  payment  of  legacies,  and  if  an  action  is  pending 
under  section  1819  of  the  Code,  it  will  be  a  bar  to  proceedings 
before  the  Surrogate  by  the  same  plaintiff  to  require  the  defend- 
ants to  render  their  account  and  pay  the  legacy.  Lewis  v.  Malo; 
ney,  12  Hun,  207 ;  Pittman  v.  Johnson,  35  Hun,  41,  affirmed 
102  N.  Y.  742,  and  cases  cited.     If,  when  a  suit  is  begun  under 
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section  1819,  proceedings  have  already  been  instituted  in  the 
Surrogate's  Court  for  an  account,  and  to  compel  the  defendant 
to  pay  the  legacy  to  the  plaintiflP,  and  payment  of  the  amount 
of  the  legacy  has  been  made  into  the  Surrogate's  Court,  such 
facts  would  constitute  a  bar  to  the  action,  but  it  would  be  in 
the  nature  of  an  affirmative  defense  and  would  have  to  be 
pleaded  as  such.  Wall  v.  Bulger,  46  Hun,  346,  348,  citing 
Hendricks  v.  Decker,  35  Barb.  298 ;  Henderson  v.  Scott,  32 
Hun,  413.     The  provisions  of  section  1819  are  as  follows: 

If,  after  the  expiration  of  one  year  from  the  granting  of 
letters  testamentary  or  letters  of  administi-ation,  an  executor 
refuses,  upon  demand,  to  pay  a  legacy,  or  distributive  share, 
the  person  entitled  thereto  may  maintain  such  an  action  against 
him,  as  the  case  requires. 

■  As  to  the  nature  of  the  action  to  be  brought,  and  various 
principles  regulating  the  proceedings  and  recovery,  see  Lewis 
v.  Moloney,  12  Hun,  207,  Nichols  v.  Nichols,  12  Hun,  428, 
Porter  v.  Kingsbury,  77  K.  Y.  164,  Brown-^.  Knajpp,  lYHun, 
160,  Hoyt  V.  Hoyt,  17  Hun,  192,  Kerr  v.  Dougherty,  17  Hun, 
341,  Eherhardt  v.  Schuster,  6  Abb.  K.  C.  141,  and  Eoundle  v. 
Allison,  34  N.  Y.  180.  When  such  an  action  is  brought  the 
executor  or  administrator  cannot  set  up  want  of  assets  (see 
§  1824,  Code  Civ.  Proc.) ;  nor  is  the  plaintiff's  right  to  recov- 
ery affected  by  want  of  assets  except  with  respect  to  the  costs 
to  be  awarded  as  prescribed  by  law.  Id.  And  it  is  expressly 
provided  that  a  judgment  in  such  action  is  not  evidence  of  as- 
sets in  the  defendant's  hands.     Id. 

The  control  of  the  Surrogate  over  the  estate  affected  hy  pro- 
ceedings of  this  character,  although  he  has  no  jurisdiction  over 
the  action  itself,  is  safeguarded  by  requiring  leave  to  issue  exe- 
cution upon  the  judgment  obtained  against  the  executor  or  ad- 
ministrator in  his  representative  capacity  to  be  obtained  by 
order  from  the  Surrogate  from  whose  court  the  letters  issued. 
See  §§  1825  and  1826,  Code  Civ.  Proc.  (already  discussed 
in  detail.) 

Where  a  judgment  has  been  rendered  against  an  executor 
or  administrator,  for  a  legacy  or  distributive  share,  the  sur- 
rogate, before  granting  an  order,  permitting  an  execution  to 
be  issued  thereupon,  may,  and,  in  a  proper  case,  must,  re- 
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quire  the  applicant  to  file  in  hia  oflSce,  an  undertaking  to  the 
defendant,  in  such  a  sum,  and  -with  such  sureties,  as  the  sur- 
rogate directs,  to  the  effect,  that  if,  after  collection  of  any 
sum  of  money  by  virtue  of  the  execution,  the  remaining  as- 
sets are  not  suflBcient  to  pay  all  the  sums,  for  which  the  defend- 
ant is  chargeable,  for  expenses,  claims  entitled  to  priority  as 
against  the  applicant,  and  the  other  legacies  or  distributive 
shares,  of  the  class  to  which  the  applicant's  claim  belongs, 
the  plaintiff  will  refund  to  the  defendant,  the  sum  so  collected, 
or  such  ratable  part  thereof,  with  the  other  legatees  or  repre- 
sentatives of  the  same  class,  as  is  necessary  to  make  up  the 
deficiency.    §  1837,  Code  Civil  Proc. 

§  6.  Proceedings  under  section  2722. — Where  a  person  en- 
titled to  a  legacy  or  any  other  pecuniary  provision  under  a  will 
or  a  distributive  share  of  the  estate,  presents  a  petition  under 
section  2722,  the  Surrogate  must  issue  a  citation  to  the  execu- 
tor or  administrator  to  show  cause  whj'^  a  decree  should  not  be 
made  directing  him  to  pay  the  petitioner's  claim. 

On  the  return  of  the  citation  he  must  make  "  such  a  decree 
in  the  premises  as  justice  requires."  But  in  either  of  the  fol- 
lowing cases  the  decree  must  dismiss  the  petition  without  pre- 
judice to  an  action  or  an  accounting,  in  behalf  of  the  petitioner  : 

1.  When  an  executor  or  administrator  files  a  written  an- 
swer, duly  verified,  setting  forth  facts  which  show  that  it  is 
doubtful  whether  the  petitioner's  claim  is  valid  and  legal,  and 
denying  its  validity  or  legality,  absolutely,  or  on  informa- 
tion and  belief. 

2.  Where  it  is  not  proved,  to  the  satisfaction  of  the  surro- 
gate, that  there  is  money  or  other  personal  property  of  the 
estate,  applicable  to  the  payment  or  satisfaction  of  the  peti- 
tioner's claim,  and  which  may  be  so  applied,  without  inju- 
riously affecting  the  rights  of  others,  entitled  to  priority  or 
equality  of  payment  or  satisfaction. 

§  7.  Form  of  the  petition. 


Petition   under 
§  2722. 


Surrogate's  Court, 
County  of 

Title.    I 

To  the  Surrogate's  Court  of  the  county  of 

The  petition  of  respectfully  shows  to  this 

court  and  alleges : 
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Note.  The  legatee 
may  combine  in 
his  petition  with 
his  application  to 
obtain  the  pay- 
ment of  his  legacy, 
an  application  to 
compel  the  settle- 
ment of  the  ac- 
count of  an  exec- 
utor. In  such  case 
an  additional  alle- 
gation should  be 
inserted  stating 
that  he  has  not 
accounted.  And 
the  prayer  for  re- 
lief should  be  en- 
larged by  asking 
that  he  be  directed 
to  account.  Mat- 
ter of  Macaulay, 
94  N.  Y.  574,  afE'g 
27  Hun,  577. 


I.  That  your  petitioner  resides  at        in 
IT.  That  late  of  deceased,  departed 

this  life  leaving  his  last  will  and  testament  duly 
admitted  to  probate  by  the  Surrogate's  Court  of 
the  county  of  by  decree  duly  made  and  entered 
on  the  day  of  18  that  letters  testamen- 
tary were  issued  thereupon  on  the  day  of 
to        the  executor  therein   named. 

III.  That  by  said  will  a  legacy  of  dollars 
was  bequeathed  to  your  petitioner  and  that  more 
than  one  year  has  elapsed  since  letters  were 
granted,  but  that  payment  of  said  legacy  has  not 
been  made  to  your  petitioner  by  said  executor 
although  payment  of  the  same  has  been  duly  de- 
manded. 

IV.  Your  petitioner  is  informed  and  verily  be- 
lieves from  the  inventory  of  the  personal  property 
of  said  decedent  filed  by  said  executor  on  the 

day  of  {or  state  other  source  of  informa- 
tion) ;  that  said  executor  has  money  or  other 
personal  property  of  the  estate  applicable  to  the 
payment  or  satisfaction  of  the  petitioner's  claim 
sufficient  to  pay  the  same  and  which  may  be  so 
applied  without  injuriously  affecting  the  rights  of 
others  entitled  to  priority  or  equality  of  payment 
or  satisfaction  with  your  petitioner. 

Wherefore  your  petitioner  prays  for  a  decree 
of  this  court  dii'ecting  said  executor  to  pay  the 
petitioner's  claim  and  that  he  be  cited  to  show 
cause  why  such  a  decree  should  not  be  made. 
{Note.) 

Signature. 
Verification. 


§  8.  Who  may  petition — The  language  of  section  2722  in 
sabdivision  2,  "  A  person  entitled  .  .  under  the  will,"  has 
been  held  to  confine  the  benefit  of  the  section  to  the  legatees 
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themselves,  and  that  it  cannot  be  extended  to  assignees  of  lega- 
tees. Peyser  v.  Wendt,  2  Dem.  221,  223,  224.  But  if  a  lega- 
tee who  has  temporarily  divested  himself  of  his  right  under 
section  2722  by  assigning  his  legacy,  secures  a  reassignment  of 
the  legacy  to  himself,  he  Avill  be  deemed  entitled  to  make  the 
petition  to  compel  payment  of  his  legacy  under  this  section. 
Id.^  page  226.  See  also  Matter  of  Brewster,  1  Connoly,  172, 
173.  Where  A.  assigned  to  B.  "  all  my  legacy  or  legacies  of 
every  name  and  nature,"  it  was  held  not  to  include  an  estate 
in  expectancy  vested  in  A.  on  the  death  of  another  remainder- 
man. Peopleh  Trust  Co.  v.  Harman,  43  App.  Div.  348.  The 
petition  must  show  that  there  is  money  or  other  personal 
property  applicable  to  the  satisfaction  of  the  petitioner's  claim, 
and  which  may  be  so  applied  without  injuriously  affecting  the 
rights  of  others  entitled  to  priority  of  payment  or  satisfaction. 
In  the  absence  of  such  an  allegation  the  facts  required  under 
the  section  could  not  be  said  to  be  proved  to  the  satisfaction 
of  the  Surrogate,  even  in  the  absence  of  any  answer  by  the 
executor  or  administrator.  See  Baylis  v.  Swa/rtwout,  5  Redf. 
395.  If  there  are  several  claimants  to  the  legacy,  one  claiming 
under  an  attachment  against  the  legatee,  and  another  by  as- 
signment from  such  legatee,  the  Surrogate  cannot  try  their 
dispute.  Matter  of  ArJcenburgh,  38  App.  Div.  473  ;  Matter  of 
Orant,  37  Misc.  151.  He  may,  however,  determine  whether 
the  legacy  was  in  fact  assigned.  In  re  Oeis,  27  Misc.  490. 
The  Surrogate  may  in  declining  to  pass  on  the  dispute,  and 
having  found  that  the  assignment  was  made,  make  a  decree 
directing  payment  to  the  assignee,  unless  the  legatee  com- 
mence an  action  against  him  within  a  reasonable  time.  Mat- 
ter of  Grant,  supra. 

§  9.  The  executor's  answer. — If  the  executor  or  adminis- 
trator file  a  written  answer,  duly  verified,  setting  forth  facts 
which  show  that  it  is  doubtful  whether  the  petitioner's  claim 
is  valid  and  legal,  and  denying  its  validity  or  legality,  abso- 
lutely or  on  information  and  belief,  the  Surrogate  must  dis- 
miss the  proceedings  without  prejudice  to  an  action  or  an 
accounting.  §  2722,  Code  Civ.  Proc..;  Matter  of  McGlouth, 
9  Misc.  385,  386,  citing  Fiester  v.  Shepard,  92  N.  Y. 
251 ;  Matter  of  Stevens,  20  Misc.  159,  160.  The  answer  of 
the  executor  must  set  forth  facts  which  show  that  it  is  doubt- 
ful.    If  an  executor  allege  that  the  legatee  is  indebted  to  the 
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estate  in  a  sum  larger  than  the  legacy,  this  will  be  deemed  a 
sufficient  and  conclusive  answer  under  the  section.  CharlicKs 
Estate,  11  Abb.  JST.  C.  56 ;  Smith  v.  Murray,  1  Dem.  34.  So 
where  an  executor  alleges  payment  of  the  legacy,  it  will  be 
held  a  suificient  denial.  Mumford  v.  Coddington,  1  Dem.  27. 
So  where  residuary  legatees  apply  to  compel  a  trustee  under 
the  will  to  pay  the  balance  of  their  legacies  alleged  to  have 
been  retained  by  him  in  the  form  of  commissions,  and  the 
answer  denies  the  validity  and  legality  of  the  claim,  it  was 
held  that  the  petition  was  properly  dismissed.  JIurlhurt  v. 
Durant,  88  N.  Y.  121.  So  where  the  petitioner  was  a  religious 
corporation  and  the  executor  filed  a  verified  answer  showing 
that  it  was  uncertain  that  the  petitioner  was  the  corporation 
to  which  the  legacy  had  been  given,  and  on  the  further  ground 
that  the  amount  of  the  legacy  was  in  doubt,  it  was  held  that 
the  petition  was  properly  dismissed  on  the  ground  that  the  Sur- 
rogate had  no  power  to  take  proof  as  to  the  facts  put  in  issue. 
Matter  of  Hedding  Meth.  Epis.  Church,  35  Hun,  315.  It  is 
manifest  that  the  object  of  these  provisions  of  the  Code  is  to 
establish  a  mode  of  procedure  whereby  a  beneficiary  under  a 
will  may  obtain  prompt  relief  whenever  it  is  plain  that  the 
rights  of  other  persons  cannot  thereby  be  prejudiced  ;  but  it 
does  not  extend  to  where  the  rights  of  third  parties  are  in- 
volved or  it  is  not  shown  to  the  satisfaction  of  the  Surrogate 
that  they  will  not  be  prejudiced.  The  proceeding  for  the  ju- 
dicial settlement  of  the  executor's  account  in  which  all  these 
matters  can  be  administered  and  adjusted,  is  a  preferable  one. 
See  BeeJcmam  v.  Vamderveer,  3  Dem.  221,  225 ;  Biggs  v.  Oragg, 
89  N.  Y.  479. 

While  proceedings  for  the  judicial  settlement  of  an  execu- 
tor's account  are  pending  a  Surrogate  will  not  as  a  rule  decree 
payment  of  legacies  unless  it  appear  to  his  satisfaction  that  some 
very  good  and  controlling  reason  or  necessity  therefor  exists. 
Matter  of  Harris,  1  Civ.  Proc.  Kep.  162. 

Where  the  executors  interpose  an  answer  denying  the  incor- 
poration of  the  petitioner  and  allege  its  non-incorporation  and 
deny  the  validity  of  its  claim,  the  answer  is  suificient  under 
section  2722  to  require  the  dismissal  of  the  proceeding.  Matter 
of  Young  Men's  Christian  Association,  22  App.  Div.  325,  327, 
citing  Matter  of  Callahan,  152  jST.  Y.  320  ;  Fiester  v.  Sheppa/rd, 
92  ]Sr.  Y.  251  Matter  of  Harmnond,  92  Hun,  478. 
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§  10.  The  order  or  decree — The  form  for  the  decree  disraiss- 
ing'the  petition  can  be  adapted  from  the  similar  decree  from 
the  chapter  on  "the  payment  of  debts,"  as  may  also  the  decree 
in  case  the  executor  interposes  no  defense  and  the  petitioner  is 
successful  in  his  application. 

§  11.  Payment  of  legacy  while  proceedings  are  pending  to 
revoke  probate. — When  citations  have  been  issued  and  served 
in  a  proceeding  to  revoke  the  probate  of  a  will  it  is  provided  by 
section  2650  of  the  Code,  that  the  executor  or  administrator 
with  the  will  annexed  must  suspend  until  a  decree  is  made  upon 
the  petition,  "  all  proceedings  relating  to  the  estate  except  for 
the  recovery  or  preservation  of  property  and  for  the  collection 
and  payment  of  debts  and  such  other  acts  as  he  is  expressly  al- 
lowed to  perform  by  an  order  of  the  Surrogate  made  upon  no- 
tice to  the  petitioner."  The  effect  of  this  section  has  been  held 
merely  to  restrict  the  powers  of  the  executor,  but  not  to  restrict 
or  enlarge  the  powers  of  the  Surrogate.  Matter  of  MoOowcm, 
28  Hun,  246.  If  the  executor  desire  oris  requested  to  perform 
any  act  other  than  those  in  preservation  of  property  or  in  col- 
lecting and  paying  debts  which  he  could  have  lawfully  per- 
formed, had  the  proceedings  to  revoke  probate  not  been  begun, 
he  can  do  so  only  upon  application  to  the  Surrogate  with  notice 
to  the  petitioner  in  the  proceedings  to  revoke  probate.  Conse- 
quently the  Surrogate  is  not  by  means  of  this  section  deprived 
of  power  to  direct  payment  of  a  legacy  in  a  proceeding  brought 
for  that  purpose,  provided  the  notice  is  given  to  the  petitioner 
in  the  proceedings  to  revoke  probate,  and  it  appears  to  his  sat- 
isfaction that  the  money  or  other  personal  property  of  the  estate 
may  be  applied  to  the  paj'ment  of  the  petitioner's  claim  with- 
out injuriously  affecting  the  rights  of  others.  If  the  petitioner 
in  the  proceedings  to  revoke  probate  can  show  the  Surrogate 
that  his  right  would  be  injuriously  affected,  the  Surrogate  will 
dismiss  the  petition.  But  if  it  appears  that  the  legatee  is  en- 
titled to  the  payment  of  his  legacy  and  that  such  payment  will 
be  without  prejudice,  the  Surrogate  may  direct  the  payment, 
but  would  doubtless  in  such  case  require  security  from  the  leg- 
atee under  the  provisions  of  section  2721.  See  Matter  ofHoyt, 
31  Hun,  176,  179.  But  he  has  no  power  to  direct  payment  of 
a  legacy  except  in  the  very  contingencies  expressly  provided 
for  by  statute.  Estate  of  Biegelmann,  2  Civ.  Proc.  Rep.  98,  and 
see  Riegelman  v.  Riegelman,  4  Redf.  492,  and  La  Bau  v. 
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Vanderbilt,  3  Eedf.  384,  415,  decided  before  the  amendment 
of  section  2672  in  1881.  This  order  comes  within  the  contem- 
plation of  section  2650  and  its  entry  relieves  the  executors  pro 
tanto  from  the  suspension  of  their  powers  imposed  by  that  sec- 
tion.    Ibid. 

%  12.  Payment  of  legacies  by  temporary  administrator.— 
The  Surrogate  has  power  by  order  to  direct  a  temporary  admin- 
istrator to  pay  a  legacy  or  other  pecuniary  provision  under  a 
will  or  a  distributive  share  or  just  proportionate  part  thereof 
according  to  section  2723  (formerly  section  2719)  as  though 
he  were  an  executor  or  administrator.  §  2627,  Code  Civ. 
Proc.  This  power  the  Surrogate  has  both  in  cases  of  testacy  and 
intestacy,  and  as  a  temporary  administrator  is  appointed  usually 
because  of  a  contest  causing  delay  in  the  probate  of  a  will,  it  is 
clear,  collating  these  sections,  that  the  Surrogate  may  direct 
payment  of  a  legacy  where  the  probate  of  the  will  is  delayed  by 
a  contest  necessitating  the  appointment  of  a  temporary  admin- 
istrator, or  where  the  powers  of  the  executor  or  administrator 
with  the  will  annexed  are  suspended  by  virtue  of  proceedings 
to  revoke  probate.  See  Jfa;:!!«r  o/"-ff(32/^,  31  Hun,  176, 181.  But 
the  power  of  the  Surrogate  is  always  subject  to  the  limitation 
that  the  title  of  the  applicant  for  the  legacy  or  distributive  share 
is  iindisputed  and  free  from  doubt.  Keteltas  v.  Oreen,  9  Hun, 
599.  Consequently,  when  during  the  pendency  of  a  contest  of 
a  will  one  of  the  contestants  named  as  a  legatee,  and  who  was 
also  one  of  the  next  of  kin,  made  application  for  an  order  di- 
recting the  payment  of  a  sura  of  money  to  be  charged  against 
such  legacy  in  case  the  will  was  upheld  or  against  such  distrib- 
utive share  in  case  the  will  was  refused  probate,  the  petition 
was  dismissed  upon  its  being  made  to  appear  that  the  will  pro- 
pounded contained  a  clause  providing  that  any  legatee  or  de- 
visee who  should  contest  its  validity  "  shall  forfeit  thereby  the 
bequest  or  devise  in  his  favor."  Estate  of  Orout,  2  How.  N.  S. 
140.  The  provision  in  the  will  being  one  the  testator  had  a 
right  to  make,  and  the  party  being  a  contestant,  it  was  clear 
that  the  validity  of  the  claim  was  doubtful  in  the  event  of  the 
will  being  probated. 

§  13.  Payment  on  account  of  legacy  for  support  of  indigent 
legatee. — Where  the  payment  of  the  legacy  is  necessary  for  the 
support  or  education  of  the  petitioner,  provision  is  made  by  sec- 
tion 2723  for  the  making  of  an   application  for  such  pay- 
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ment  although  a  year  has  not  expired.     The   section    is  as 
follows : 

In  a  case  specified  in  subdivison  second  of  the  last  section, 
the  surrogate  may  in  his  discretion,  entertain  the  petition,  at 
any  time  after  letters  are  granted,  although  a  year  has  not 
expired.  In  such  a  case,  if  it  appears,  on  the  return  of  the 
citation,  that  a  decree  for  payment  may  be  made,  as  prescribed 
in  the  last  section ;  and  that  the  amouut  of  money  and  the 
value  of  the  other  propertj'  in  the  liands  of  the  executor  or 
administrator  applicable  for  the  payment  of  debts,  legacies 
and  expenses,  exceed,  by  at  least  one-third,  ihe  amount  of 
all  known  debts  and  claims  against  the  estate,  of  all  legacies 
which  are  entitled  to  priority  over  the  petitioner's  claim  and 
of  all  legacies  or  distributive  shares  of  the  same  class ;  aud 
that  the  payment  or  satisfaction  of  the  legacy,  pecuniary  pro- 
vision or  distributive  share,  or  some  part  thereof,  is  necessary 
for  the  support  or  education  of  the  petitioner  ;  the  surrogate 
may,  in  his  discretion,  make  a  decree  directing  payment  or 
satisfaction  accordingly,  on  the  filing  of  a  bond,  approved  by 
the  surrogate,  conditioned  as  prescribed  by  law,  with  respect 
to  a  bond  which  an  executor  or  administrator  with  the  will 
annexed  may  require  from  a  legatee,  on  payment  or  satisfac- 
tion of  a  legacy,  before  the  expiration  of  one  year  from  the 
time  when  letters  were  issued,  pursuant  to  a  direction  to  that 
effect  contained  in  the  will.     §  3733,  Code  Civil  Proc. 

Of  course  this  section  does  not  apply  to  the  case  of  a  legacy 
which  is  directed  by  the  will  to  be  paid  wholly  or  in  part  within 
the  year.  Section  2723  (formerly  section  2719)  has  no  refer- 
ence to  cases  where  the  will  has  made  explicit  provision.  The 
sole  object  of  that  section  is  to  provide  that,  under  certain  speci- 
fied circumstances,  an  executor  may  be  required  to  pay  a  legacy 
in  whole  or  in  part,  even  before  the  expiration  of  a  year,  and 
even  though  the  testator  had  given  no  direction  for  early  pay- 
ment, provided  that  such  payment  is  necessary  for  the  support 
and  education  of  the  legatee.  See  Matter  of  Selling,  5  Dem. 
225. 

The  security  required  by  this  section  is  by  way  of  precau- 
tion, and  emphasizes  the  legislative  intent  that  the  discretion- 
ary power  given  by  this  section  to  the  Surrogate  should  be 
exercised  with  great  care  and  caution.  See  Matter  of  Austin, 
50  Hun,  604. 
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§  14.  Same  subject— Estimating  the  estate.— The  provision 
in  section  2723  requiring  it  to  be  shown  that  the  amount  of 
money  and  the  value  of  the  other  property  in  the  hands  of  the 
executor  or  administrator  applicable  to  the  payment  of  debts, 
legacies,  and  expenses  exceed  hy  at  least  one  third  the  amount 
of  all  known  debts  and  claims  against  the  estate  of  all  legacies 
which  are  entitled  to  priority  over  the  petitioner's  claim  and 
of  all  legacies  or  distributive  shares  in  the  same  class,  means 
simply  this : 

"  That  the  Surrogate  must  see  to  it  that  no  payment  shall 
be  required  of  a  representative  of  an  estate  within  the  year 
which  shall  leave  in  his  hands  less  than  one-third  in  excess  of 
the  claims  upon  the  fund  exclusive  of  that  of  the  petitioner." 
See  TiMle  v.  Heiderman,  5  Kedf.  199,  second  opinion,  205. 
And  w^here  the  petitioner  is  entitled  only  to  the  interest  of  a 
specified  sum,  the  residuary  legacies  should  also  be  excluded 
in  estimating  the  estate.  Lockwood  v.  Lochwood,  3  Redf.  330, 
333. 

§  15.  Support  or  education  of  the  petitioner. — These  words 
are  a  distinct  limitation  on  the  power  of  the  Surrogate.  See 
Hoyt  V.  Jaohson,  1  Dem.  553.  But  in  determining  whether  the 
money  applied  for  is  necessary  for  the  support  or  education  of 
the  petitioner  or  how  much  is  necessary,  the  court  will  construe 
the  provisions  of  the  Code  liberally.  Id.  It  will  take  into  con- 
sideration the  station  in  life  of  the  petitioner  and  of  the  testator, 
and,  particularly  where  the  petitioners  are  ultimately  entitled 
substantially  to  the  whole  estate  or  the  whole  residuary  estate, 
the  court  will  not  be  astute  to  deny  to  the  petitioners  the  pres- 
ent benefit  of  that  which  they  are  ultimately  to  enjoy. 

It  is  perfectly  competent  in  such  a  case  for  the  Surrogate  to 
refer  the  matter  to  a  referee  to  determine  the  exact  condition 
of  the  estate,  the  interest  of  the  petitioner,  and  such  other  ques- 
tions as  may  suggest  themselves,  provided  the  validity  of  the 
petitioner's  claim  is  not  put  in  issue.  For  it  is  especially  pro- 
vided by  section  2723  that  he  may  make  the  decree  "  if  it  ap- 
pears on  the  return  day  of  the  citation  that  a  decree  for  payment 
may  be  made  as  prescribed  in  the  last  section." 

Of  course  the  amount  must  not  exceed  the  amount  to  which 
the  petitioners  will  be  ultimately  entitled.  And  where  the  inter- 
est of  the  petitioner  is  the  income  of  a  trust  fund,  the  Surro- 
gate must  be  guided  by  the  amount  which  the  fund  is  earning 


PAYMENT    OF    LEGACIES. 


1197 


at  the  time  the  application  is  made. .  Hoyt  v.  Jackson,  sujpra. 
And  the  Surrogate  should  not  direct  the  payment  of  interest 
not  yet  accrued.     Lochwood  v.  Loohwood,  3  Kedf.  330. 

The  petitioner  in  such  an  application  must  state  facts  -going 
to  show  that  the  advance  is  necessary.  The  word  "  necessary  " 
in  the  statute  means,  necessary  with  reference  to  the  station  in 
society,  the  former  mode  of  life  and  surroundings,  and  the  es- 
tate or  income  to  which  the  applicant  has  been  accustomed,  and 
that  to  which  she  will  ultimately  be  entitled.  See  Lockwood 
V.  Lockwood,  3  Redf.  330,  332  ;  Williamson  v.  Williamson,  6 
Paige,  298.     See  also  Seymour  v.  Butler,  3  Bradf.  193. 

§  16.  The  form  of  petition. — The  petition  should  be  sub- 
stantially in  the  following  form : 


Petition 
§2723. 


nnder 


Note.  See  Lock- 
wood  V.  Lockwood, 
3  Redf.  330. 


Surrogate's  Court, 
County  of 

Title.    I 

To  the  Surrogate's  Court  of  the  county  of 

The  petition  of  respectfully  shows  to  this 
Court  and  alleges  : 

I.  That  your  petitioner  resides  at        in 

II.  That  late  of  deceased,  departed 
this  life  leaving  his  last  will  and  testament  duly 
admitted  to  probate  by  the  Siurogate's  Com-t  of 
the  county  of  by  decree  duly  made  and  en- 
tered on  the  day  of  18  that  letters 
testamentary  were  issued  thereupon  on  the 

day  of         to  the  executor  therein  named. 

TIT.  That  your  petitioner's  interest  under  said 
will  consists  of  a  legacy  of  dollars  (or  state 

character  of  disposition  in  the  will  in  favor  of 
petitioner,  such  as  for  example,  life  interest  in 
whole  estate  or  whatever  it  may  he) . 

IV.  Your  petitioner  further  shows  that  the 
payment  hereinafter  prayed  for  is  necessary  for 
the  support  {or  for  the  education)  of  your  peti- 
tioner, in  that  your  petitioner  is  without  other 
income  or  means  of  support  {or  without  adequate 
income  to  maintain  petitioner  in  the  station  of 
life  to  which  she  has  been  habituated)  {or,  state 
facts  shoving  that  such  advance  w  necessary  to 
the  petitioner' s  support).     Note. 
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Note.  It  is  cus- 
tomary for  the  pe- 
titioner in  such 
case  to  present  the 
bond  duly  exe- 
cuted with  tlie  ap- 
plication. The 
bond  must  con- 
form to  the  stat- 
ute. Its  condition 
must  be  for  the 
refunding  of  the 
money  whenever 
required  and  not 
simply  for  the  pay- 
ment of  debts  and 
legacies.  See 
Barnes  v.  Barnes, 
13  Hun,  233. 


V.  Yom-  petitioner  is  informed  and  verily  be- 
lieves from  the  inventory  of  the  personal  prop- 
erty of  the  said  decedent  filed  by  said  executor 
on  the  day  of  {or  state  other  source  of  in- 
formation) ;  that  the  said  executor  has  money  or 
other  personal  property  of  the  estate  applicable 
to  the  payment  or  satisfaction  of  the  petitioner's 
claim  sufficient  to  pay  the  same  and  which  may 
be  so  applied  without  injuriously  affecting  the 
rights  of  others  entitled  to  priority  or  equality 
of  payment  or  satisfaction  with  your  petitioner. 

Wherefore,  your  petitioner  prays  for  a  decree 
of  the  Surrogate  under  section  2723  of  the  Code 
of  Civil  Procedure  directing  the  said  executor  to 
pay  to  the  petitioner  the  sum  of  dollars 

forthwith  upon  the  filing  of  the  bond  {Note)  re- 
quired by  said  section,  to  be  approved  by  the 
Surrogate  and  conditioned  as  therein  prescribed, 
and  that  said  executor  be  cited  to  show  cause  why 
such  a  decree  should  not  be  made. 


§  17.  The  bond  under  section  2723. — The  bond  under  this 
section  must  be  a  bond  "  conditioned  as  prescribed  by  law  with 
respect  to  a  bond  which  an  executor  or  administrator  with  the 
will  annexed  may  require  from  the  legatee  on  payment  or  sat- 
isfaction of  the  legacy  before  the  expiration  of  one  year  from 
the  time  when  letters  were  issued  pursuant  to  a  direction  to 
that  effect  contained  in  the  will."  In  this  connection  it  has 
been  held  that  a  bond  conditioned  for  the  refunding  of  the 
money  "  in  case  it  is  needed  to  pay  debts  and  legacies  "  is 
defective.  See  Barnes  v.  Barnes,  13  Hun,  233,  235.  The 
bond  should  be  conditioned  for  the  return  of  the  money  when- 
ever required,  and  may  be  substantially  in  the  following  form  : 


Know  aU  men  by  these  presents  that  we 

(names  of  legatees)  of        and  A.  and  B.     {names 

of  sureties)  of         are  held  and  firmly  bound  unto 

executor  of  the  last  will  and  testament  of 

late  of  deceased,  in  the  sum  of 

dollars  lawful  money  of    the  United  States  of 
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America  to  be  paid  to  the  said  executor  as 
aforesaid,  his  successor  or  assign,  to  which  pay- 
ment well  and  truly  to  be  made,  we  hereby  bind 
ourselves,  oui-  hehs,  executors  and  administra- 
tors, jointly  and  severally,  formally  by  these 
presents.  Sealed  with  our  seals. 
Dated  the  day  of         189 


Note.  The  words 
"whenever  re- 
quired" are  in- 
tended to  protect 
the  executors  in 
any  contingency, 
as,  for  instance,  in 
case  tlie  will 
should  beset 
aside,  and  they  be 
called  to  account 
to  the  heirs. 
Barnes  v.  Barnes, . 
13  Hun,  233,  235. 


Whereas  the  said  deceased,  by  his  said 

will  heretofore  and  on  the  day  of  admitted 
to  probate  in  the  county  of  by  the  Surrogate's 
Court  of  the  county  of  gave  and  bequeathed 

to  the  above  boundeu  a  legacy  of  dollars 
and, 

"Whereas  the  said  legatee  has  petitioned  the 
said  Surrogate  under  section  2722  of  the  Code  of 
Civil  Procedure  for  an  order  directing  said  exec- 
utor to  pay  to  him  (a  part  of)  said  legacy  as  be- 
ing necessary  for  his  support  (or  education)  and 
said  Surrogate  being  about  to  direct  (or  having 
by  order  made  the  day  of         directed)  the 

said  executor  to  pay  the  sum  of  dollars  (on 

account  of)  said  legacy  to  the  said  above  bouuden 
legatee  as  aforesaid  upon  the  execution  and 
delivery  of  this  obligation. 

Now  the  condition  of  this  obligation  is  such 
(see  text  below)  that  if  the  said  the  legatee 

above  named,  shall  refund  the  said  sum  of 
dollars  so  to  be  paid  as  aforesaid  with  interest 
thereon  whenever  required  (Note),  tlien  this  obli- 
gation to  be  void,  otherwise  to  remain  in  full  force 
and  virtue. 

Sealed  and  delivered,  etc, 

(Signatures.) 
Acknowledgment,  etc. 


If  desired,  the  exact  language  of  section  2721,  Code  Civil 
Procedure,  may  be  put  into  the  condition  of  the  bond,  that  is 
to  say,  the  bond  may  be  conditioned  "  that  if  debts  against 
the  deceased  duly  appear  and  there  are  not  other  assets  to 
pay  the  same,  and  no  other  assets  sufficient  to  pay  other  lega- 
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cies,  then  "  (if  the  legatee  above  named),  etc.,  "  the 

legatees  will  refund  the  legacy  so  paid,  or  such  ratable  portion 
thereof,  with  the  other  legatees,  as  may  be  necessary  for  the 
payment  of  such  debts,  and  the  proportional  parts  of  such 
other  legacies,  if  there  be  any,  and  tbe  costs  and  charges  in- 
curred by  I'eason  of  tlie  payment  to  such  legatee,"  and  fur- 
ther conditioned,  '■  that  if  the  probate  of  the  will,  under  which 
such  legacy  is  paid,  be  revoked  or  the  will  declared  void,  that 
such  legatee  will  refund  the  whole  of  such  legacy,  with  inter- 
est, to  the  executor  or  administrator  entitled  thereto. "  See 
§  2721,  Code  Civ.  Proc. 

Under  section  2721  no  legacy  is  payable,  unless  directed  by 
the  will  to  be  sooner  paid,  until  after  the  expiration  of  one  year 
from  the  time  of  granting  letters  testaraentarj^  or  of  administra- 
tion. This  was  for  a  time  held  not  to  be  in  conflict  with  the 
common-law  rule  that,  though  the  time  of  payment  was  changed, 
general  legacies  were  due  one  year  after  the  death  of  the  testa- 
tor, and  that  from  and  after  the  expiration  of  one  year  interest 
accrued  upon  the  legacy  in  favor  of  the  legatee.  See  Matter  of 
Gibson,  24  Abb.  N.  S.  45 ;  Matter  of  Seymour,  27  N.  Y.  St.  Eep. 
762;  Dustan  v.  Carter,  3  Dem.  149;  Camphell  y.  Oowdrey,  31 
How.  Pr.  172 ;  Lawrence  v.  Emhree,  3  Bradf.  364.  But  the 
general  rule  is  that  no  interest  accrues  upon  a  legacy  until  it 
becomes  by  law  the  duty  of  the  executor  to  pay  the  legacy. 
See  Bradner  v.  Faiilhner,  12  E".  Y.  472.  Goodwin  v.  Crooks, 
58  App.  Div.  464,  467.  And  as  it  is  not  the  duty  of  the  exec- 
utor to  pay  until  one  j'ear  has  expired  after  granting  letters 
testamentary,  interest  can  only  be  computed  from  the  expira- 
tion of  such  year  and  not  the  year  running  from  the  death  of 
the  testator.  See  Matter  of  Accounting  of  McGowan,  124  N. 
Y.  526,  530,  citing  Kerr  v.  Dougherty,  79  N.  Y.  327 ;  Bradner 
\.  Faulkner,  supra;  Cooke  v.  Meeker,  36  E".  Y.  15,  23;  Thorn 
V.  Garner,  113  N.  Y.  198,  202 ;  Yan  Rensselaer  v.  Yam,  Rens- 
selaer, 113  K  Y.  207,  215. 

The  court  also  held,  in  the  case  last  cited,  that  "a  year  from 
the  granting  of  letters  testamentary  or  of  administration"  in 
the  statute  included  the  granting  of  letters  of  temporary  ad- 
ministration. Id.  at  page  531.  But  the  rule  laid  down  in  Mat- 
ter of  McGowan  is  limited  to  general  legacies  payable  out  of  the 
corpus  of  decedent's  estate.  See  MatUr  ofStanfield,  135  ISi .  Y. 
292,  294.     In  respect  to  other  legacies  the  authorities  sustain 
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the  doctrine  that  the  legatee  is  entitled  to  interest  on  the  leg- 
acy from  the  date  of  the  testator's  death.  See  Cooke  v.  Meeker, 
36  IST.  Y.  15,  22  ;  Matter  of  Stamfield,  supra,  at  page  298.  See 
also  Matter  of  McKay,  5  Misc.  123,  128.  Where  there  is  a  spe- 
cific direction  in  the  will  that  the  legacy  be  paid  immediately 
or  before  the  expiration  of  a  year,  interest  commences  to  run 
from  the  date  fixed  by  the  testator  for  payment  thereof.  Ste- 
vens V.  Meloher,  80  Hun,  514,  548.  The  other  exceptions  to  the 
rule  above  stated  have  grown  out  of  facts  from  which  the  courts 
have  presumed  an  intention  to  have  interest  paid  from  the  death 
of  the  testator.  For  example,  a  legacy-  to  a  minor  child  for  sup- 
port and  maintenance.  See  King  v.  Talbot,  40  IS".  Y.  76 ;  Brown 
V.  Knapp,  79  N.  Y.  136  ;  Matter  of  Travis,  85  Hun,  420  ;  Lyon 
V.  /.  8.  Association,  127  N.  Y.  402 ;  Matter  of  Tedder,  2  Con- 
noly,  548.  This  is  oa  the  theory  that  the  child  will  not  be  pro- 
vided for  unless  interest  is  given  {Lyon  v.  1.  S.  Association, 
supra),  or  where  the  gift  to  a  particular  legatee  is  the  income 
of  a  fund  {Matter  of  Stanfield,  135  JST.  Y.  292) ;  or  a  legacy  to 
a  creditor  in  satisfaction  of  a  debt  {Matter  of  McKay,  supra, 
citing  Lynch  v.  Moloney,  2  Redf.  434) ;  or  where  a  legacy  is 
given  to  a  widow  in  lieu  of  dower.  See  Stevens  v.  Melclier, 
supra,  citing  Williamson  v.  Williamson,  6  Paige,  298 ;  Bulla/rd 
v.  Benson,  1  Dem.  486;  Seymonr  v.  Seymour,  5  Bradf.  193  ; 
Hepburn  V.  Hepburn,  2  Bradf.  74  ;  Parkinson  v.  Parkinson,  2 
Bradf.  77.  See  however  Matter  of  Hodgman,  69  Hun,  484,  hold- 
ing, obiter,  that  a  legacy  in  lieu  of  dower  does  not  draw  inter- 
est until  the  widow  shall  have  elected  to  accept  it.  This  was 
affirmed  in  140  N.  Y.  421,  but  at  page  428,  Judge  Finch  ex- 
pressly stated  that  the  widow  was  not  entitled  to  the  interest 
for  the  reason  that  she  had  accepted  a  given  sum  in  full  of  the 
legacy  without  making  a  claim  for  the  interest.  And  he  adds, 
as  that  was  not  given  by  the  will  and  was  charged,  if  at  all, 
only  for  damages  for  delay,  her  acceptance  of  the  principal  ex- 
cludes the  right  more  than  ten  years  later  (i.  e.  on  the  judicial 
settlement  of  the  account)  to  demand  the  interest,  citing  Cut- 
ler V.  Mayor,  92  'S.  Y.  166.  See  further  opinion  of  Parker,  J., 
in  Stevens  v.  Meloher,  80  Hun,  at  page  549,  distinguishing  Bu- 
clos  V.  Benner,  136  N.  Y.  560. 

But  where  a  legacy  given  to  a  widow  was  of  a  specific  sum 
absolutely  "  in  lieu  of  all  other  interest,  dower,  or  distributive 
share  in  testator's  estate  "  it  has  been  held  that  the  legacy  does 
76 
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not  draw  interest  until  the  expiration  of  one  year  from  the  is- 
suance of  letters.  Mattersof  Barnes,!  ApTp.Biv.  13.  The  court 
there  pointed  out  that  it  did  not  appear  that  the  testator  had 
left  any  real  estate  so  that  the  widow  parted  with  nothing  in 
accepting  the  legacy.  The  case  is  different  where  a  testator 
gives  to  his  wife  the  income  of  a  fund  to  be  held  in  trust,  or  a 
life  estate  in  property,  the  income  only  in  either  case  being  re- 
ceived by  the  wife.  Such  cases  are  entirely  distinct  from  a  case 
where  the  gross  sura  is  given  to  the  wife  in  lieu  of  dower.  In 
the  one  case  the  income  is  given  for  the  purpose  of  her  support, 
and,  as  the  wife  has  no  power  to  appropriate  the  principal  during 
the  year,  if  interest  were  not  allowed  from  the  death  of  the  tes- 
tator she  would  have  no  support,  and  the  clear  intention  of  the 
testator  would  be  frustrated.  On  the  other  hand,  where  a  gross 
sum  is  given  to  a  wife  in  lieu  of  dower,  over  which  she  has  the 
absolute  right  of  disposition,  such  gross  sum  takes  the  place  of 
the  dower  interest,  and  the  wife  has  the  right  to  appropriate  it 
at  once  for  her  support.  Matter  of  Barnes.,  supra,  opinion  of  In- 
graham,  at  page  17. 

Where  the  income  of  an  estate  or  a  designated  portion  is 
given  to  a  legatee  for  life,  he  becomes  entitled  to  it  whenever 
it  accrues.  If  the  estate  is  productive  of  income  from  the  death 
of  the  testator  he  can  require  the  executor  to  account  to  him 
for  such  income  from  that  time.  If  the  estate  is  sufficient  for 
the  liquidation  of  debts  and  other  charges,  and  is  so  invested 
as  to  be  productive  of  income  from  the  death  of  the  testator,  a 
bequest  of  income  to  a  legatee  for  life  must  be  construed  to  in- 
vest him  with  a  title  to  such  income  from  the  date  of  the  testa- 
tor's demise,  unless  there  is  some  provision  in  the  will  from 
which  a  contrary  intent  is  to  be  inferred.  Matter  of  Stavfield, 
135  IST.  y.  292 ;  Pierce  v.  Chamherlain,  41  How.  Pr.  501 ;  Mat- 
ter of  Lynch,  52  How.  Pr.  367  ;  Craig  v.  Craig,  3  Barb.  Ch.  76  ; 
Powers  V.  Powers,  16  E".  Y.  St.  Eep.  770  ;  Ba/rrow  v.  Barrow, 
29  N.  Y.  St.  Eep.  240 ;  In  re  Fish,  19  Abb.  Pr.  209.  The  rule 
above  stated,  namely,  that  when  a  sum  is  left  in  trust  with  a 
direction  that  the  interest  and  income  should  be  applied  to  the 
use  of  a  person,  such  person  is  entitled  to  the  use  thereof  from 
the  date  of  the  testator's  death  (see  CooJce  v.  Meeker,  36  N.  Y. 
15),  has  been  held  subject  to  this  limitation,  that  where  the  con- 
dition of  the  estate  is  such  as  not  to  be  productive  of  income  in 
such  a  case  the  legacy  will  bear  interest  only  from  the  expiration 
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of  one  year  from  the  granting  of  letters  testamentary.  Matter 
of  G'Hara,  19  Misc.  254,  257.  And  so  also  interest  does  not  run 
on  a  legacy  payable  out  of  rent  or  income,  until  sufficient  rent 
or  income  accrues  to  pay  the  same.  Wells  v.  Dishrow,  48  N.  Y. 
St.  Kep.  746. 

§  18.  Same  subject — Where  the  intention  of  the  testator  is 
clear  and  explicit,  it  must  govern  in  fixing  the  time  from  which 
interest  is  to  be  computed.  Thus  where  it  was  the  clear  intent 
of  the  will  that  interest  should  be  computed  from  the  date  of 
the  will,  it  was  held  that  testator's  intention  should  govern. 
Gilbert  v.  Morrison,  53  Hun,  442,  447.  It  was  there  held  (Van 
Brunt,  P.  J.),  that  the  direction  in  the  will  that  interest  should 
be  paid  at  the  rate  of  five  per  cent  per  annum,  ran  to  the  ex- 
piration of  one  year  after  the  death  of  the  testatrix,  and  that 
subsequent  to  that  date  the  legal  interest  of  six  per  cent  was 
payable  and  could  be  collected. 

But  where  a  will  directs  that  a  legacy  be  paid  "  as  soon  as  pos- 
sible," or  as  soon  after  testator's  decease  "  as  the  circumstances 
of  the  estate  may  render  such  payment  convenient, "  this  does 
not  amount  to  a  special  direction  that  the  payment  be  made 
earlier  than  the  time  prescribed  by  law.  See  Matter  of  Gibson, 
2  Connoly,  125,  127,  citing  Rogers  v.  Rogers,  2  Eedf.  24. 

Where  a  testator  gives  to  his  executor  property  with  the  di- 
rection to  pay  a  legacy  out  of  the  rent  and  income  thereof  when- 
ever said  executor  should  deem  it  convenient,  the  executor  has 
no  power  although  made  "  the  sole  and  arbitrary  judge  of  when 
it  may  be  convenient  for  him  to  pay,  "  to  postpone  payment  arbi- 
trarily, for  an  indefinite  period.  McKay  v.  McAdam,  80  Hun, 
260,  261,  citing  2  Perry  on  Trusts,  §  771. 

Where  testator  directed  payment  as  soon  after  his  death  as 
should  be  convenient  to  his  executors,  and  payment  was  made, 
within  sixteen  months  of  his  death,  a  claim  of  interest  made 
ten  years  later  upon  accounting  was  denied.  Matter  of  Hodg- 
man,  140  N.  Y.  421,  428. 

Where  a  will  is  revoked  upon  the  admission  to  probate  of  a 
later  will  and  both  wills  contain  a  similar  legacy  to  the  same 
legatee,  the  only  legacy  'which  the  courts  can  consider  in  com- 
puting interest  is  the  legacy  contained  in  the  later  will.  Mat- 
ter of  Patterson,  5  Misc.  178. 

Where  a  _legacy  was  given  charged  upon  real  estate,  which 
was  directed  to  be  sold  "  whenever  the  legatee  may  wish  to  have 
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the  same  paid  to  her  "  and  where  by  the  terms  of  the  will  resort 
must  be  had  to  a  court  of  equity  to  authorize  the  sale  of  the 
real  estate  to  pay  the  legacy,  the  legatee  is  not  entitled  to  inter- 
est for  the  time  during  which  she  delayed  instituting  the  neces- 
sary proceedings  for  the  sale  of  such  real  estate  {Eocheron  v. 
Jacques,  2  Ed.  Ch.  207)';  nor  will  interest  be  allowed  to  a  leg- 
atee incapable  of  receiving  the  legacy  at  the  time  it  is  due  and 
when  the  executor  is  ready  to  pay  it  (Simpkins  v.  Scudder,  3 
Dem.  371,  Eollins,  Surr.),  although  the  running  of  interest  is 
not  stopped  by  the  mere  fact  that  the  condition  of  the  estate  is 
such  that  its  payment  is  impossible  at  the  time  it  becomes  due 
by  reason  of  the  unproductiveness  of  the  estate.  See  Hoffman 
V.  Pennsylvania  Hospital,  1  Dera.  118.  But  it  is  expressly  pro- 
vided (§§  48  and  49  of  title  3,  chapter  6,  part  2,  of  the  Revised 
Statutes)  that,  in  case  a  legatee  is  a  minor  and  has  no  guardian, 
or  the  Surrogate  does  not  direct  the  payment  of  the  legacy  to 
the  guardian,  the  legacy  must  be  invested  in  permanent  securi- 
ties in  the  name  and  for  the  benefit  of  such  minor,  and  interest 
thereon  must  be  applied  under  the  direction  of  the  Surrogate  to 
the  minor's  education  and  support.  A  legatee  will  not  be  enti- 
tled to  interest  upon  so  much  of  his  legacy  as  the  executor  may 
tender  at  the  time  it  becomes  payable ;  if  he  refuses  to  accept 
the  portion  tendered  unless  he  should  be  paid  the  whole  amount 
of  his  share,  which  the  executor  is  unable  at  the  time  to  distrib- 
ute, he  forfeits  the  right  to  interest  on  the  sum  thus  tendered. 
Burtis  V.  Dodge,  1  Barb.  Ch.  77. 

The  interest  chargeable  as  a  penalty  for  delay  is  of  course  in- 
terest at  the  legal  rate.  See  Hoffman  v.  Permsylvania  Hospital, 
1  Dem.  118 ;  Cla/rk  v.  Butler,  4  Dera.  378. 

Where  the  legatee  is  also  executor,  and  having  funds  appli- 
cable to  the  payment  of  his  legacy  fails  to  pay  it  when  it  be- 
comes due,  he  waives  his  right  to  collect  interest  thereon. 
Matter  of  Oerard,  1  Dem.  244. 

Where  testator  bequeathed  two  mortgages  as  legacies,  one 
already  held  by  him  and  one  to  be  bought  by  his  executors,  it 
was  held  that  they  were  of  the  same  character,  and  carried 
similar  interest.     Carmnann  v.  Whittlesey,  70  App.  Div.  598. 

§  19.  Payment  of  legacy  cannot  be  enforced  under  sec- 
tion 2606  of  the  Code. — When  a  proceeding  is  brought  under 
section  2606  of  the  Code  to  compel  an  accounting  by  the  exec- 
utor of  a  deceased  executor  and  the  delivery  over  of  the  trust 
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property,  a  legatee  is  not  entitled  to  an  order  in  such  proceed- 
ing requiring  the  delivery  of  any  of  the  property  to  such  lega- 
tee. Section  2606  gives  the  Surrogate  the  same  jurisdiction  to 
compel  the  decedent's  executor  to  account  which  he  would  have 
against  decedent  if  his  letters  had  been  revoked  by  a  Surrogate's 
decree.  This  jurisdiction  is  limited  by  section  2603  of  the  Code, 
which  provides  that  in  such  a  case  the  decree  may,  in  the  dis- 
cretion of  the  Surrogate,  require  the  executor  to  account  for 
all  the  money  or  other  property  received  by  him  and  to  pay  it 
into  the  Surrogate's  Court  or  to  his  successor  in  office,  "  or  to 
such  other  person  as  is  authorized  by  law  to  receive  the  same." 
Under  the  language  quoted  it  was  accordingly  recently  claimed 
(see  Matter  of  Moehring,  164^1^.  Y.  423),  that  a  legatee  under 
a  will  taking  absolute  title  to  a  certain  residuary  bequest  was 
included  by  the  words  "  such  other  person  as  is  authorized  by 
law  to  receive  the  same,"  and  consequently  entitled  in  a  pro- 
ceeding under  section  2606  to  a  direction  for  the  payment  and 
delivery  to  such  legatee  of  the  money  and  property  in  the  hands 
of  the  executrix  constituting  the  residuar}'  bequest.  The  Court 
of  Appeals  {Ibid.,  at  page  429,  et  seq. ),  affirmed  the  decision  of 
the  Surrogate,  declined  to  order  such  paj'ment  and  delivery  to 
the  legatee,  and  held  that  the  purpose  of  section  2606  was  merely 
to  call  an  executor  of  an  executor  to  account  for  the  money  or 
property  belonging  to  the  first  estate  which  comes  into  his  bands, 
and  to  require  him  to  pay  and  deliver  it  over  to  a  legal  repre- 
sentative of  that  estate.  And  Judge  Martin  says  (at  page  430) : 
"  We  do  not  think  the  phrase, '  such  other  person  as  is  author- 
ized by  law  to  receive  the  same,'  includes  legatees  or  creditors 
to  whom  the  property  will  ultimately  belong,  but  that  this  pro- 
vision will  be  construed  as  relating  to  such  other  person  as  is 
authorized  by  law  to  receive  it  '  for  the  purpose  of  adminis- 
tration.' ....  A  legatee,  devisee  or  creditor  cannot  be  said 
to  be  authorized  by  law  to  receive  such  an  estate  in  whole  or 
in  part  until  it  is  fully  administered  by  a  proper  representa- 
tive." 

§  20.  Ademption. — Where  a  legacy  is  specific  the  legatee 
can  take  nothing  unless  the  legacy  remains  in  specie  at  the 
death  of  the  testator.  If  in  the  lifetime  of  the  testator  it 
has  been  destroyed,  consumed,  sold,  exchanged  or  in  any  man- 
ner disposed  of,  so  that  nothing  remains  in  the  estate  to  which 
the  dispositive  words  of  the  will  can  be  deemed  applicable,  the 
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legacy  is  of  no  avail  to  the  person  named  as  legatee.  Aher- 
nethy  v.  Catlin,  2  Dem.  341,  343.  A  legacy  so  destroyed,  con- 
sumed, sold  or  disposed  of  during  the  lifetime  of  the  testator 
is  said  to  have  been  adeemed.  See  discussion  of  cases  in 
Abernethy  v.  Catlin,  supra,  and  exceptions  there  noted  at 
page  348,  et  seq.  To  prevent  this  doctrine  of  ademption  from 
being  applied  in  a  given  case,  it  is  usually  sought  to  be  estab- 
lished that  the  legacy  is  not  specific  but  at  the  most  demon- 
strative, in  which  case  the  legacy  is  not  adeemed  and  payment 
thereof  may  be  secured.  See  Oiddings  v.  Seward,  16  N.  Y.  365 ; 
Doughty  v.  Stillwell,  1  Bradf.  300  ■;  Enders  v.  Enders,  2  Barb. 
362.  So  if  a  testator  bequeaths  a  certain  bond  and  mortgage 
vv'hich  he  subsequently  forecloses,  he  v?orks  an  ademption  of  the 
legacy.  SeeBeok  v.  Gillis,  9  Barb.  56.  And  v^hile  in  Doughty 
V.  Stillwell,  supra.  Surrogate  Bradford  held  that  the  testator  had 
avoided  an  ademption  by  exchanging  the  mortgage  bequeathed 
for  a  new  bond  and  mortgage,  so  that  the  fund  or  legacy  "  re- 
mained the  same  in  substance  with  unimportant  alteration," 
yet  it  is  the  safe  rule  that  a  testator  who  gives  a  specific  legacy 
of  this  character  and  subsequently  destroys  or  disposes  of  the 
very  thing  bequeathed,  should  maintain  his  testamentary  pro- 
vision by  codicil  or  otherwise  if  he  desires  to  give  effect  to  his 
testamentary  desire.  See  Abernethy  v.  CatHm,,  2  Dem.  341,  350. 
_  Where  a  parent  bequeaths  a  legacy  to  a  child,  and  after- 
wards, in  his  lifetime  gives  a  portion  or  makes  a  gift  to,  or  a 
provision  for,  the  same  child,  even  without  expressing  it  to  be 
in  lieu  of  the  legacy,  if  the  gift  or  provision  be  certain  and  not 
merely  contingent,  if  no  other  object  be  pointed  out,  and  if  it 
heejusdem  generis,  then  it  will  be  deemed  an  ademption  of  the 
legacy  in  toto,  if  greater  than  or  equal  to,  anApro  tanto,  if  less 
than,  the  provision  of  the  will.  Benjam.in  v.  Dimmick,  i  Redf. 
7,  headnote. 

Where  testator  gave  a  legacy  of  certain  specified  shares  of 
stock  to  A,  directing  his  executors  to  transfer  them  to  A,  "  or 
the  proceeds  thereof  when  realized,  "and  before  he  died  sold  the 
shares,  and  invested  the  money  in  bonds,  it  was  held  ademp- 
tion had  taken  place.     Mosea  v.  Shirmer,  32  Misc.  653. 

Where  a  legacy  of  $25,000  given  to  a  church  was  expressly 
stated  to  be  "for  the  purpose  of  paying  oft'  the  mortgage  on  said 
church  or  chapel  belonging  thereto  which  was  assumed  for  the 
purpose  of  building  said  chapel,"  and  at  the  time  of  testatrix's 
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death  the  mortgage  had  been  reduced  by  $11,000,  part  of  which 
had  been  paid  by  the  testatrix  in  her  lifetime,  it  was  held  that 
in  so  far  as  the  testatrix  had  contributed  to  the  reduction  of 
the  mortgage  in  so  far  the  principle  of  ademption  applied  to 
this  legacy  {Matter  of  Gasten,  16  Misc.  125,  127,  citing  Koper 
on  Legacies,  380),  but  that  it  could  not  apply  further  as  there 
can  be  no  ademption  by  strangers.  And  the  learned  Surrogate 
accordingly  directed  a  reference  to  ascertain  the  amount  paid 
by  the  testatrix  towards  the  reduction  of  the  mortgage  by  which 
amount  the  legacy  was  to  be  held  adeemed  upon  the  entry  of 
the  final  decree. 

But  in  respect  of  residuary  legatees,  this  doctrine  cannot  be 
applied.  Hays  v.  Hihlard,  3  Redf.  28.  Nor  can  it  be  applied 
to  devises  of  realty.  Burnham  v.  Comfort,  108  IS".  Y.  535. 
And  in  any  event  the  burden  of  proving  ademption  is  upon  the 
executor.  Piper  v.  Barse,  2  Eedf.  19.  Gifts  made  to  the  leg- 
atee prior  to  the  execution  of  a  will  or  in  execution  of  a  pur- 
pose declared  and  begun  to  be  carried  out  prior  to  the  execu- 
tion of  a  will,  will  not  adeem  a  legacy  contained  in  such  a  will. 
See  Matter  of  Tovmsend,  5  Dem.  147  ;  Matter  of  Crawford, 
113  N.  Y.  560.  Where  real  property  devised  by  a  will  is  taken 
in  condemnation  proceedings  before  testator's  death,  the  devise 
is  revoked  and  the  proceeds  cannot  be  demanded  by  the  de- 
visee {Ametrano  v.  Downs,  33  Misc.  180,  aff'd  170  N.  Y.  388), 
precisely  as  if  testator  had  himself  sold  the  land.  MNaugh- 
ton  v.  MJSfaughton,  34  N.  Y.  201 ;  Burnham  v.  Comfort,  108 
N.  Y.  535  ;  Philson  v.  Moore,  23  Hun,  152.  In  the  Ametrano' s 
case,  the  Court  of  Appeals  says : 

"  We  see  no  such  difference  between  a  voluntary  and  an  in- 
voluntary sale  of  the  devised  land  as  Justifies  a  distinction  in 
principle  in  the  application  of  the  rule  that  where  the  testator 
has  parted  with  the  subject  of  the  devise,  all  claim  of  the  de- 
visee is  lost.  While  there  is  no  authority  on  the  point  in  this 
State  (there  is  said  to  be  none  in  the  country),  the  question  pre- 
sented is  not  without  analogy  in  the  rule  which  determines  in 
cases  of  intestacy  the  character  of  the  proceeds  of  sales  by 
operation  of  law,  whether  they  are  to  be  considered  as  real  or 
personal  property.  It  is  settled  by  a  number  of  authorities 
that  if  the  sale  be  made  by  execution  or  judicial  decree  in  the 
lifetime  of  the  intestate  the  proceeds  are  personalty  and  go  to 
the  next  of  kin,  while  if  made  after  his  death  they  are  real 
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estate  and  go  to  the  heirs-at-law  {Graham  v.  Dickinson,  3 
Barb.  Ch.  169 ;  JDenham  v.  Cornell,  67  N.  Y.  556),  except 
where  the  property  belongs  to  an  infant  or  to  an  incompetent 
person,  in  which  case  the  proceeds  retain  their  original  char- 
acter of  realty.  {Sweezy  v.  Thayer,  1  Duer,  286 ;  Horton  v. 
McCoy,  47  N.  Y.  21.)  " 

§  21.  Refusal  to  pay  legacy  on  account  of  condition  against 
contest. — "Where  a  will,  under  which  a  legatee  claims  in  a  pro- 
ceeding to  procure  payment  of  his  legacy,  contains  a  condition 
against  contest,  and  the  legatee  took  part  in  a  contest  of  the 
will,  it  is  competent  for  the  executor  to  dispute  the  validity 
of  the  legatee's  claim  on  such  ground. 

.  A  condition  against  disputing  one's  will  is  reasonable,  and 
has  been  held  to  be  in  conformity  to  good  policy  in  view  of  its 
purpose  to  prevent  litigation,  and  will  be  held  binding  and 
valid.  See  Matter  of  Stewart,  Ransom,  Surr.,  1  Connoly,  412, 
429,  and  note  at  page  430. 

It  must  be  noted,  however,  in  this  connection,  that  there  is 
a  difference  between  proceedings  intended  to  defeat  the  known 
and  established  intention  of  a  testator,  such  as  an  ordinary 
"  attempt  to  break  a  will "  by  contesting  its  probate  on  the 
ground  of  lack  of  testamentary  capacity,  or  undue  influence,  or 
the  like,  and  a  proceeding  instituted  to  obtain  an  adjudication 
by  a  court  of  competent  jurisdiction  as  to  what  the  intention  of 
the  testator  really  was.  See  Woodward  v.  James,  44  Hun,  95, 
100,  affirmed  in  other  particulars,  115  N.  Y.  346.  See  opinion 
of  Eollins,  Surr.,  Rank  v.  Cam]),  3  Dem.  278,  288.  A  legatee 
also  forfeits  his  legacy  by  taking  a  legal  position  inconsistent 
with  his  position  under  the  will ;  such  an  inconsistent  position, 
for  example,  is  that  of  a  legatee  who  brings  an  action  against 
an  executor  alleging  ownership  of  certain  property  bequeathed 
by  the  will  to  other  legatees.  See  Matter  of  Bratt,  10  Misc. 
491,  492,  citing  Havens  v.  Sacket,  15  N.  Y.  365  ;  CaulfieU  v. 
Sullman,  85  IST.  Y.  153 ;  Matter  of  Noyes,  5  Dem.  315 ;  Leonard 
v.  Steele,  4  Barb.  21.  So  also  where  a  condition  is  attached  to 
the  legacy,  a  failure  to  comply  with  the  condition  operates  to 
forfeit  the  legacy  and  the  executor  may  set  up  such  failure  in 
opposition  to  proceedings  for  the  payment  of  the  legacy.  See 
Matter  of  Bratt,  supra. 

The  Revised  Statutes  provide  (2  R.  S.  65,  §  50)  that  where 
a  subscribing  witness  is  a  legatee  under  a  will,  and  the  will 
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cannot  be  proved  without  his  testimony,  the  legacy  as  to  him 
is  void.  See  discussion  of  this  subject,  part  II,  chapter  3. 
"Where  from  the  proceedings  had  upon  the  probate  of  the  will, 
it  appears  that  the  legatee's  testimony  was  indispensable  to 
procure  such  probate,  the  executor  is  bound  to  set  up  this  fact 
in  dispute  of  the  validity  of  the  petitioner's  claim.  Matter  of 
Orser,  4  Civ.  Proc.  Rep.  129. 

§  22.  Abatement  of  legacy. — An  executor  cannot  be  required 
to  paj''  a  legacy  in  fall  where  the  circumstances  are  such  as  re- 
spects a  deficiency  of  assets  applicable  thereto  as  to  require  an 
abatement  thereof.  An  abatement  of  a  legacy  means  such  dimi- 
nution thereof  as  may  be  necessary  in  order  not  to  injuriously 
affect  the  rights  of  others  entitled  to  priority  or  equality  of 
payment  or  satisfaction.  This  rule  of  abatement  emphasizes 
the  advantage  which  specific  and  demonstrative  legacies  have 
over  general  legacies,  for  before  specific  legacies  general  legacies 
must  abate,  and  before  general  legacies  can  be  abated  residu- 
ary bequests  must  abate.  See  13  Am.  &  Eng.  Enc^r.  of  Law 
(1st  ed.),  p.  130.  In  Matter  of  Hinman,  32  Misc.  536,  the  Sur- 
rogate observed : 

"The  general  rule  is  that  where  the  assets  prove  insufficient 
to  pay  the  general  legacies  in  full  and  all  the  general  legatees 
are  volunteers,  the  general  legacies  must  abate  proportionately 
inter  se,  in  the  absence  of  an  intent  on  the  part  of  the  testator 
to  prefer  one  general  legacy  to  another.  Under  some  circum- 
stances the  courts  have  found  an  intention  to  prefer  without 
express  words  on  the  part  of  the  testator.  The  leading  case 
establishing  this  construction  by  the  courts  is  Lewin  v.  Lewm, 
2  Ves.  415.  In  that  case  the  executor  was  directed  to  pay" an 
annuity  to  the  wife  for  the  maintenance  of  a  child.  Lord 
Hardwicke  declared  that  it  was  a  strong  case  to  show  that  the 
annuity  w^as  intended  to  be  preferred,  especially  in  view  of  the 
fact  that  it  was  a  provision  for  a  child  otherwise  unprovided  for. 

"  In  New  York,  the  rule  established  in  Lewin  v.  Lewin  seems 
to  have  been  followed.  In  this  State  it  has  been  held  that 
legacies  for  support  and  maintenance  of  wife  and  child,  other- 
wise unprovided  for,  do  not  abate  with  general  legacies.  Stew- 
arts. Chambers,  2  Sandf.  Ch.  393. 

"The  principle  has  also  been  extended  to  the  analogous  case 
of  a  bequest  by  a  wife  for  the  support  of  her  husband.  Scofield 
V.  Adams,  12  Hun,  366.     • 
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"  The  principle  seems  to  have  been  further  extended  to  be- 
quests for  the  maintenance  of  minors  who  are  near  relatives  of 
the  decedent.     Peirie  v.  Petrie,  7  Lans.  93. 

"  The  principle  referred  to  seems  to  have  been  approved  in 
Blwen  V.  Seymour,  88  N.  Y.  475,  and  in  Matter  of  Chauncey, 
119  N.  Y.  84.  But  it  would  seem  to  be  the  prevailing  opinion 
that  the  rule  should  not  be  further  extended  by  mere  construc- 
tion. 3  Pom.  Eq.  Juris.  77 ;  2  Williams,  Exe.  (7th  Am.  ed.) 
661 ;  Eoper,  Legacies  (2d  Am.  ed.)  422 ;  Woerner,  Adra.  988. 

"  A  general  legacy,  given  for  a  specific  purpose,  abates  with 
other  general  legacies.  Wetmore  v.  N.  Y.  Institution  for  the 
Blind,  9  E".  Y.  Supp.  753. 

"  In  the  case  at  bar,  testator  gives  to  his  sister  $4,000.  He 
gives  to  his  brother  $4,000  in  trust.  From  the  will  I  cannot 
hud  any  intention  to  prefer  the  brother  over  the  sister.  It  does 
not  appear  in  any  way  that  the  brother  was  dependent  upon 
the  testator  during  his  lifetime  for  his  support  and  maintenance ; 
nor  does  it  appear  that  the  relations  of  the  testator  to  the  brother 
were  any  closer  or  nearer  than  his  relations  to  the  sister." 

But  legacy  to  Cemetery  was  directed  to  be  paid  in  full,  citing 
Wood  V.   Vanderburgh,  6  Paige,  285. 

Where  there  are  several  legacies  belonging  to  the  same  class 
they  must  abate  ratably. 

Certain  legacies,  however,  are  excepted  from  this  rule  of 
abatement.  For  example,  a  bequest  in  lieu  of  dower,  which,  if 
accepted  by  the  widow,  places  her  in  the  position  of  a  pur- 
chaser for  a  consideration,  must  be  paid  without  abatement  in 
preference  to  other  general  legacies.  Brink  v.  Masterson,  4 
Dem.  524,  526,  citing  Balcoolc  v.  Stoddard,  3  T.  &  C.  207 ;  Isen- 
hart  V.  Brown,  1  Edw.  Ch.  211.  This  right  of  the  widow  to 
exemption  from  abatement  can  be  maintained  as  against  other 
voluntary  legatees  but  yields  to  the  rights  of  creditors.  Beeh- 
man  v.  Vanderveer,  No.  2,  Eollins,  Surr.,  3  Dem.  619,  622,  and 
cases  cited.  See  Sandford  v.  Sandford,  4  Hun,  753  ;  Pittman 
V.  Johnson,  35  Hun,  38.  It  seems  that  it  makes  no  difference 
whether  the  legacy  given  in  lieu  of  dower  exceeds  the  value  of 
the  dower  right.  Matter  of  Brool's,  2  Connoly,  172 ;  Matter  of 
Dolan,  4  Eedf.  511 ;  Orten  v.  Orten,  3  Keyes,  486  ;  Matter  of 
McKay,  5  Misc.  123,  126.  But  if  the  will  distinctly  provides 
that  in  case  of  a  deficiency  of  assets  all  legacies  given  should 
abate  ratably,  it  seems  to  have  been  held  that  a  legacy  given  in 
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lieu  of  dower  is  covered  by  the  provision  of  the  will,  and  must 
so  abate.  Orten  v.  Orten,  3  Keyes,  486.  But  a  legacy  merely 
given  to  a  vrife  not  in  lieu  of  dower  abates  ratably  with  other 
pecuniary  legacies.     See  Matter  of  Williams,  1  Redf.  208. 

§  23.  Refunding  the  legacies Where  a  legacy  is  prema- 
turely or  improperly  paid  to  a  legatee,  and  it  subsequently  ap- 
pears that  creditors  or  legatees  entitled  to  priority  of  payment 
have  not  been  paid,  there  is  a  liability  on  the  part  of  the  legatee 
to  refund  in  whole  or  in  part  the  legacy  paid  to  him.  "Where 
the  legacy  has  been  paid  upon  the  giving  of  a  bond  as  herein- 
before indicated,  of  course  the  liability  to  refund  is  covered  by 
the  condition  of  the  bond.  The  Code  provides  two  cases  in 
which  an  action  may  be  brought  against  the  legatee  who  has  so 
received  his  legacy.  The  one  by  a  creditor  to  recover  against 
a  surviving  husband  or  wife  of  a  decedent,  the  next  of  kin  of 
an  intestate,  or  the  next  of  kin  or  legatees  of  a  testator,  to  the 
extent  of  the  assets  paid  or  distributed  to  them,  for  a  debt  of 
the  decedent  upon  which  an  action  might  have  been  maintained 
against  the  executor  or  administrator.  See  article  2,  title  3, 
chapter  15,  Code  Civ.  Proc,  §§  1837,  et  seq.  This  right  to 
pursue  legatees  for  a  debt  of  the  testator  existed  independently 
of  the  statute.  See  Colgan  v.  Dunne,  50  Hun,  443.  The  action, 
however,  must  be  brought  in  conformity  to  the  statute,  and  all 
the  prerequisites  to  recover  it  in  an  action  against  the  legatee 
provided  by  section  1841  must  be  satisfactorily  shown  by  the 
plaintiff. 

The  other  provision  is  by  virtue  of  article  4  of  the  same  title, 
section  1868  of  the  Code,  which  provides  for  an  action  against 
a  legatee  by  a  child  born  after  the  making  of  a  will,  who  is  en- 
titled to  succeed  to  a  part  or  the  real  or  personal  property  of 
the  testator,  or  by  a  subscribing  witness  to  a  will  who  is  entitled 
to  succeed  to  a  share  of  such  property. 

With  regard  to  residuary  legatees  they  are  liable  to  refund 
in  any  case,  where,  having  been  paid  from  the  estate,  it  is  dis- 
covered that  there  is  a  deficiency  of  assets  for  distribution  under 
the  will  caused  by  diminution  of  the  estate  through  the  prema- 
ture payment.  Mills  v.  Smith,  141  N.  Y.  256.  Where  a  resid- 
uary legatee  receives  moneys  of  the  estate  prematurely,  that  is, 
before  the  specific  legatees  have  been  paid,  and  before  any  judi- 
cial settlement  of  the  executors'  accounts,  he  takes  it  subject  to  a 
liability  to  refund,  regardless  of  whether  he  takes  it  with  knowl- 
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edge  that  the  specific  legacies  have  not  been  paid  or  not. 
Buffalo  Trust  Co.  v.  Leona/rd,  154  N.  Y.  141,  147. 

The  rule  is  different  as  to  a  specific  legatee,  if  such  a  legatee 
has  been  successful  in  getting  his  legacy  paid  to  him,  and  at 
the  time  of  payment  the  assets  in  the  executor's  hands  are  suf- 
ficient to  pay  all  legacies,  a  subsequent  devastamt  by  the  execu- 
tor, through  which  there  occurs  a  deficiency  of  assets  where- 
with to  pay  the  other  legatees,  will  not  justify  an  action  to 
compel  a  refund  by  the  legatee  who  has  received  his  legacy. 
lUd.,  at  page  146.  That  would  be  because  the  payment  itself 
to  the  legatee  was  not  a  devastavit,  and  because  the  law  would 
throw  its  protection  around  the  more  diligent  legatee.  Ibid., 
citing  Eoper  on  Legacies,  460 ;  Lupton  v.  Lupton,  2  Johns. 
Ch.  626,  627.  This  rule  of  course  does  not  apply  to  the  right 
of  a  creditor.  But,  as  to  other  legatees,  the  right  to  compel  a 
refunding  only  exists  in  a  case  where  the  assets  were  not  suffi- 
cient to  pay  all  legacies  at  the  time  of  the  payment  to  the  par- 
ticular legatee.  As  between  the  residuary  legatees  and  general 
legatees  the  liability  of  the  residuary  legatee  to  refund  in  case 
of  a  premature  payment  of  moneys  is  clear.  This  rule  will  not 
apply  where  an  executor  has  paid  a  residuary  legatee  in  good 
faith  and  after  paying  or  providing  for  all  other  legatees,  in 
which  case  no  subsequent  insolvency  of  the  executor  resulting 
in  the  loss  of  a  fund  so  set  apart  and  held  for  a  legatee,  would 
create  a  liability  to  refund.  Buffalo  Trust  Co.  v.  Leonard, 
supra,  citing  ^Yalcott  v.  Brown,  2  Brown's  Ch.  205.  In  this 
case  the  executor  had  set  apart  under  the  testamentary  pro- 
visions a  legacy  given  to  an  infant  payable  when  he  became  of 
age  and  had  then  paid  the  surplus  of  the  testator's  estate  to  the 
residuary  legatees.  He  became  insolvent,  before  paying  over 
the  legacy,  and  it  was  held  that  the  residuary  legatees  would 
not  be  compelled  to  refund  ;  for  they  had  only  received  what 
they  were  entitled  to. 

Where  an  estate  has  been  distributed  to  the  residuary  lega- 
tees under  a  decree  judicially  settling  the  account  of  the  execu- 
tor and  a  testamentary  trust  fund  is  set  apart  and  held  by  the 
executor  as  trustee  under  the  will,  the  subsequent  default,  mis- 
conduct or  devastavit  of  the  trustee,  creates  a  liability  only  on 
the  part  of  the  trustee  and  his  estate,  and  no  claim  for  contri- 
bution arises  against  the  residuary  legatees.  Mills  v.  SrmUh, 
141  N.  Y.  256,  262. 
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Where  a  Surrogate  has  full  jurisdiction  of  proceedings  to  set- 
tle an  executor's  account  and  make  a  decree  of  final  distribution 
and  the  executor  has  made  no  claim  for  an  abatement  of  lega- 
cies, nor  is  any  necessity  therefor  shown  in  the  account  tiled  and 
passed,  it  will  be  too  late  after  the  entry  of  the  decree  for  the 
executor  thereafter  to  seek  to  recover  an  overpayment  made  to 
a  legatee.  If  the  amount  was  voluntarily  paid  and  on  an  ac- 
counting he  claimed  credit  for  the  amount  as  a  just  and  proper 
charge  against  the  estate,  and  has  been  credited  with  it  in  the 
final  decree,  he  is  bound  thereby,  as  is  the  estate,  and  can  have 
no  further  action  for  an  abatement  or  refunding.  Matter  of 
Hodgman,  140  N.  Y.  421, 431.  This  does  not  affect  the  rule  that 
an  executor  may  in  equity,  recover  an  overpayment  to  a  legatee 
under  peculiar  circumstances  vrhich  excuse  his  mistake.  Ihid.; 
Lupton  v.  Lupton,  2  Johns.  Ch.  627.  And  a  Surrogate  has  cer- 
tainly no  jurisdiction  where  an  executor  has  overpaid  one  of  the 
legatees  to  decree  that  the  legatee  should  pay  the  excess  to  the 
executor,  any  more  than  he  would  have  power  to  decree  that  an 
overpaid  creditor  should  refund  the  excess  so  paid  to  him. 
Matter  of  Underhill,  117  N.  Y.  471,  475,  affirming  1  Connoly, 
113.     See  also  Matter  of  Randall,  152  W.  Y.  508,  515. 

§  24.  The  procedure  to  secure  refunding  of  legacy. — Where 
a  creditor  or  a  child  born  after  the  making  of  a  will  or  a  sub- 
scribing witness  brings  an  action  against  legatees,  the  procedure 
of  course  is  that  indicated  by  articles  2  and  4  of  title  3  of 
chapter  15  of  the  Code  of  Civil  Procedure.  Where,  however, 
a  proceeding  is  had  in  the  Surrogate's  Court  to  secure  such  re- 
funding by  reason  of  the  condition  in  the  bond  given  by  the 
legatee  when  taking  the  legacy,  the  procedure  must  be  by  peti- 
tion substantially  as  follows : 

Surrogate's  Court, 
County  of 

In  the  Matter  of  the  Admin- 
istration  of   the  Estate   of 
deceased. 

In  the  Matter  of  the  Applica- 
tion of  as  Executor  of 
the  last  Will  and  Testament 
of  deceased,  to 
Compel  the  Refunding  of  a 
Legacy. 

To  the  Surrogate's  Court  of    the  county  of 


Petition  to  com- 
pel repayment  of 
legacy. 
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Note,  n  other 
legacies  have  been 
paid  in  full  the 
application  should 


as  executor  of  the  last  will  and  testa- 
ment of  late  of  deceased,  for  his  pe- 
tition in  the  above  entitled  proceeding  respect- 
fully shows  to  this  court  and  alleges  : 

I.  That  your  petitioner  is  (sole)  executor  of  the 
last  will  and  testament  of  late  of 

deceased,  by  virtue  of  letters  testamentary  issued 
to  him  by  the  Surrogate  of  the  county  of 
on  the         day  of 

n.  That  residing  in  the  respond- 

ent herein,  was  named  in  the  will  of  the  said  de- 
cedent as  a  legatee,  being  given  by  the  clause 
of  said  wiU  a  legacy  of  $5,000. 

m.  That  heretofore  and  on  the  day  of 
said  legatee  having  applied  to  your  petitioner  for 
payment  (on  account)  of  his  said  legacy,  and  it 
appearing  then  to  yom:  petitioner  that  the  estate 
was  sufficient  to  pay  all  legacies  and  your  peti- 
tioner being  then  in  possession  of  assets  applica- 
ble to  the  payment  of  said  legacy  {or  if  the  legacy 
was  paid  pursuant  to  an  order  of  the  Surrogate, 
recite  the  making  and  date  of  the  order,  and  say : 
and  in  pursuance  of  said  order  your  petitioner) 
paid  to  said  legatee  the  sum  of  $5,000  and  said 
legatee  made,  executed  and  delivered  to  your  pe- 
titioner his  certain  bond  or  obligation  with  two 
sureties  conditioned  for  the  refunding  to  yoiu- 
petitioner  of  said  legacy  whenever  required  {or 
state  actual  condition  of  the  bond)  a  copy  of  which 
bond  is  hereto  annexed. 

IV.  And  your  petitioner  further  shows  :  That 
thereafter  a  claim  was  presented  against  the  es- 
tate of  said  decedent  theretofore  unknown  to  your 
petitioner  and  such  proceedings  were  had  by  the 
creditor  as  established  his  claim  as  a  valid  claim 
against  the  said  decedent,  that  the  said  claim 
amounts  to  thousand  dollars  and  that  there 
are  no  assets  in  your  petitioner's  hands  sufficient 
to  pay  said  claim  ;  and  that  it  is  necessary  that 
said  legacy  of  $5,000  be  refunded  to  your  peti- 
tioner as  executor  as  aforesaid.     Note. 

V.  Your  petitioner  has  caused  to  be  prepared 
and  annexed  hereto  a  statement  of  the  assets 
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be  based  upon   a    which  have  come  into  his   hands,   of  the  total 
pro  rata  contribu-    amount  of  creditors'  claims   indicating   thereon 

i.  .  *5*"    such  as  have  been  paid  and  such  as  sdll  remain 

tees  to   meet    the     ,  ,  , ,         ,      .    , 

creditor's  claim  ^     payable ;  also  indicatmg  the  total  amount 

of  legacies  given  by  the  will  and  such  as  have 
been  paid  in  whole  or  in  part ;  from  which  state- 
ment to  which  reference  is  hereby  had  as  fully 
as  if  it  were  incorporated  at  length  herein  and 
made  a  part  hereof,  it  appears  that  there  is  a 
deficiency  of  assets  in  your  petitioner's  hands 
wherewith  to  pay  the  same  of  dollars  : 

Wherefore  your  petitioner  prays  for  an  order 
of  this  court  directing  said  the  legatee  above 
named  to  refund  to  your  petitioner  dollars 

paid  to  him  as  aforesaid  and  that  a  citation  issue 
to  said  requiring  him  to  attend  and  show 

cause  why  such  a  decree  should  not  be  made. 

(Signature.) 
(Verification.) 

§  25.  Offsets,  legacies  to  debtors.— Where  the  legatee  was 
a  debtor  of  the  testator,  the  executor  has  the  right  to  offset 
against  the  legacy  in  favor  of  the  estate,  the  amount  due  from 
the  legatee  to  the  testator.  In  such  a  case,  the  fact  that  the 
statute  of  limitation  had  run  against  the  debt  is  immaterial. 
The  statute  of  limitations  only  affects  the  legal  remedy  and  in 
no  case  operates  as  a  discharge  or  extinction  of  the  debt.  It 
does  not  even  raise  a  presumption  of  payment,  but  is  merely  a 
bar  to  the  remedy  by  action.  That  an  executor  has  an  equita- 
ble lien  upon  a  right  to  obtain  out  of  the  legacy  an  amount 
due  from  the  legatee  to  the  testator,  and  that  this  right  is  un- 
affected by  the  fact  that  such  debt  is  barred  by  the  statute  of 
limitations  is  well  established.  See  Matter  of  Foster,  15  Misc. 
175 ;  Rogers  v.  Murdoch,  45  Hun,  30,  and  cases  cited. 

This  right  to  offset  such  a  debt  against  a  legacy  is  called  the 
"right  of  retainer  ;  "  it  is  an  equitable  doctrine  founded  upon 
the  principle  that  the  legatee  should  not  be  entitled  to  his  leg- 
acy while  he  retains  in  his  possession  a  part  of  the  fund  out  of 
which  his  and  other  legacies  should  be  paid.  Matter  of  Foster, 
38  Misc.  347,  348,  citing  Smith  v.  Kearney,  2  Barb.  Oh.  533 ; 
Rogers  v.  Murdook,  45  Hun,  32. 

A  debt  due  to  the  testator  from  one  to  whom  he  has  given 
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a  legacy  is  an  asset  of  the  estate  in  the  hands  of  the  legatee 
and  is  a  satisfaction  of  the  legacy  to  the  extent  of  such  asset. 
Clwrke  v.  Bogardus,  12  Wend.  69 ;  Matter  of  Bogart,  28  Hun, 
i68 ;  Rogers  v.  Murdoch,  supra  ;  Smith  v.  Murray,  1  Dem.  34 ; 
In  re  Colwell,  15  N.  Y.  St.  Repr.  742.  It  is  upon  the  same 
equitable  principle  that  the  Statute  of  Limitations  has  been 
held  to  be  ineffective  against  the  right  of  retainer. 

In  Matter  of  Foster,  supra,  Hoysradt,  Surr.,  held  that  the 
principle  upon  which  the  right  of  retainer  depends  is  the  same 
whether  the  legacy  is  general  or  is  the  income  of  a  fund  placed 
in  trust.  He  accordingly  held  that  while  in  that  case  the  in- 
come of  the  trust  fund  was  so  small  as  that  there  could  be  no 
surplus  beyond  the  sum  necessary  for  the  education  and  sup- 
port of  the  beneficiary  and  could  therefore  not  be  reached  by 
ordinary  creditors,  it  was  not  proof  against  the  equitable  lien 
of  the  executors  enforceable  through  this  right  of  retainer. 

Where  a  testator  directs  that  any  charge  against  his  legatees 
on  his  books  shall  be  deducted  from  their  legacies,  the  books 
must  be  examined,  but  extrinsic  evidence  of  the  facts  and  cir- 
cumstances may  also  be  considered.  Matter  of  Burdsall,  64 
App.  Div.  346.  In  this  case  it  was  sought  to  charge  against  a 
daughter's  legacy  of  income  a  sum  paid  by  her  father  for  a 
house  which  proved  to  have  been  his  wedding  gift  to  her.  It 
was  held  that  it  need  not  be  deducted,  particularly  as  testator's 
books  showed  the  opening  of  a  new  account  with  her  upon  her 
marriage  into  which  the  sum  so  paid  was  not  carried. 

A  debt  due  the  testator  from  one  to  whom  .he  has  given  a 
legacy  is  aii  asset  of  the  estate  in  the  hands  of  the  legatee  and 
is  a  satisfaction  of  the  legacy  to  the  extent  of  such  asset.  See 
Clarke  v.  Bogardus,  12  Wend.  69 ;  Matter  ofBoga/rt,  28  Hun, 
468 ;  Rogers  v.  Murdoch,  supra  ;  Smith  v.  Murray,  1  Dem.  34 ; 
Matter  of  Colwell,  15  N.  Y.  St.  Eep.  742. 

The  Code  expressly  provides  that  where  the  executor  is  a 
debtor  of  the  estate  any  just  claim  which  the  testator  had  against 
him  must  be  included  among  the  credits  and  effects  of  the  de- 
cedent in  the  inventory  and  the  executor  should  be  liable  for 
the  same  as  for  so  much  money  in  his  hands.  See  section  2714. 
That  section  provides : 

The  discharge  or  bequest  in  a  will  of  a  debt  or  demand  of 
the  testator  against  an  executor  named  therein,  or  against  any 
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other  person  is  not  valid  as  against  the  creditors  of  the  de- 
ceased'; but  must  be  construed  only  as  a  specific  bequest  of 
such  debt  or  demand ;  and  the  amount  thereof  must  be  in- 
cluded in  the  inventory  and,  if  necessary,  be  applied  in  the 
payment  of  his  debts  ;  and  if  not  necessary  for  tliat  purpose, 
must  be  paid  in  the  same  manner  and  proportion  as  other  spe- 
cific legacies. 

Where  a  creditor  bequeaths  a  legacy  to  his  debtor  and  either 
does  not  notice  the  debt,  or  mentions  it  in  such  a  manner  as  to 
leave  his  intention  doubtful,  and  after  his  death  the  security  for 
the  debt  is  found  uncanceled  among  the  testator's  property,  the 
courts  do  not  consider  the  legacy  to  the  debtor  as  necessarily 
or  even  jrrima  facie,  a  release,  or  extinguishment  of  the 
debt,  but  require  evidence  clearly  expressive  of  the  intention 
to  release ;  such  intention  may  be  expressed  or  implied 
from  the  will  or  may  be  proved  aliunde.  Matter  of  Foster, 
supra. 

In  the  case  of  Smith  v.  Mtirray,  supra.  Surrogate  Eollins  says : 
Nobody  would  contend  that  the  mere  gift  of  a  legacy  is,  of  itself 
and  necessarily,  a  manifestation  of  an  intent  on  the  part  of  the 
testator  to  remit  a  debt  due  him  from  the  legatee.  Citing  Smith 
V.  Kearney,  2  Barb.  Ch.  543,  547,  549 ;  Wright  v.  Austin,  56 
Barb.  17 ;  Close  v.  Van  Husen,  19  Barb.  509  ;  Riol'ets  v.  Living- 
ston, 2  Johns.  Cas.  100.  The  intent  of  the  testator  clearly  ex- 
pressed, that  the  debt  be  extinguished,  will  govern.  Williams 
V.  Crary,  8  Cowen,  240 ;  Eoa  parte  Leslie,  3  Kedf.  280.  See 
RitvK  v.  Llawxhurst,  114  N.  Y.  512. 

Where  a  testator  expressly'  discharged  a  legatee  "from  all 
claims  of  the  testator  against  such  legatee"  this  will  operate  to 
extinguish  such  claims,  as  they  existed  when  the  will  becomes 
effective,  that  is  to  say,  at  the  death  of  the  testator.  Van  Vech- 
ten  V.  Van  Veghten,  8  Paige,  104.  But  where  the  testator  re- 
leases "  all  claims  or  demands  which  I  may  have  at  my  death 
against  any  person  or  persons  named  in  this  will "  the  Court  of 
Appeals  held  that  a  legatee  named  in  a  codicil  to  the  will  in- 
debted to  the  testator  was  not  entitled  to  an  extinguishment  of 
his  debt.  Sloane  v.  Stevens,  107  K  Y.  122.  But  an  executor 
has  no  right  to  offset  a  contingent  claim  against  the  absolute 
right  of  a  legatee  to  her  legacy.  The  Surrogate's  Court  has  no 
equitable  powers  which  would  enable  it  to  enforce  such  con- 
77 
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tingent  claims  of  the  executors  by  means  of  an  equitable  set- 
off.    Matter  of  Peaslee,  81  Hun,  597,  599. 

§  26.  Lapsed  legacies. — A  legacy  is  said  to  lapse  when  the 
person  named  by  testator  dies  before  the  bequest  vests,  and 
there  is  no  one  who  by  operation  of  law  is  capable  of  taking 
as  his  substitute.  The  Eevised  Statutes,  2  R.  S.  66,  §  52,  pro- 
vide: 

"  Whenever  anj"^  estate,  real  or  personal,  shall  be  devised  or 
bequeathed  to  a  child  or  other  descendant  of  the  testator,  and 
such  legatee  or  devisee  shall  die  during  the  lifetime  of  the  tes- 
tator, leaving  a  child  or  other  descendant  who  shall  survive 
such  testator,  such  devise  or  legacy  shall  not  lapse,  but  the 
property  so  devised  or  bequeathed  shall  vest  in  the  surviving 
child  or  other  descendant  of  the  legatee  or  devisee,  as  if  such 
legatee  or  devisee  had  survived  the  testator  and  had  died  in- 
testate." 

This  changed  the  common-law  rule,  which  was,  generally, 
if  the  legatee  died  before  testator,  the  legacy  lapsed  [Matter 
of  Wells,  113  N.  Y.  393,  400),  that  is,  fell  into  the  residuary 
fund,  if  any.  Hence  it  might  pass  to  those  who  had  no  natu- 
ral claim  to  testator's  bounty,  leaving  his  grandchildren  pen- 
niless. This  statute  was  passed  to  avoid  this  possibility  where 
the  testator  provided  for  a  child,  or  other  descendant,  who 
might  die,  leaving  issue,  not  named  in  the  will,  and  indeed 
possibly  not  in  being  when  it  was  executed.  Tuttle  v.  Tuttle, 
2  Dem.  48,  51.  See  also  report,  in  footnote  of  Cook  v.  Munn, 
Downing  v.  Marshall,  23  N.  Y.  366.  But,  save  in  respect  of 
this  modification,  the  common-law  rule  still  obtains.  Matter 
of  Wells,  supra. 

The  common-law  rule  that  lapsed  bequests  fall  into  the 
residue,  but  lapsed  devises  do  not,  but  go  to  the  heir  as  undis- 
posed of  by  will  has  been  done  away  with  by  statute.  Moffett 
v.  Elmendorf,  152  N.  Y.  475,  485  ;  Cruikshank  v.  Home,  etc., 
113  K  Y.  337,  353 ;  2  E.  S.  57,  §  5. 

Where  there  is  a  residuary  clause,  it  will  require  explicit 
terms  to  exclude  therefrom  lapsed,  specific  gifts.  See  Moffett 
V.  Elmendorf,  supra  ;  Bicker  v.  Cornwell,  113  N.  Y.  115, 127. 

The  rule  is  that  where  the  residuary  bequest  is  not  circum- 
scribed by  clear  expression  in  the  will',  and  the  title  of  the 
residuary  legatee  is  not  narrowed  by  special  words  of  unmis- 
takable import,  he  will  take  whatever  may  fall  into  the  resi- 
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due,  whether  by  lapse,  invalid  disposition  or  other  accident. 
NewGomh  v.  Newcomb,  33  Misc.  191,197;  Morton  v.  Wood- 
bury, 153  N.  Y.  243,  254 ;  MatUr  of  Woolley,  38  Misc.  353. 

"Where  a  legacy  is  to  several  persons,  it  is  important  to  ascer- 
tain whether  they  share  jointly  or  in  common.  If  they  are 
severally  named,  and  not  described  as  a  class,  and  are  given 
equal  shares,  they  will  be  deemed  to  take  as  tenants  in  com- 
mon, and  share  distributively  and  not  collectively.  Moffett 
V.  Elmendorf,  supra.  So  if  one  or  more  of  those  so  named 
die,  his  or  their  share  Avill  fall  into  the  residuum  and  not  go 
to  the  survivors.  See  also  Matter  of  Kirnberley,  150  JST.  Y .  90  ; 
Matter  of  Wells,  supra. 

If  the  residuary  bequest  itself  lapses  the  property  passes  as 
undisposed  of  by  the  will.    In  re  Benson,  96  N.  Y.  499. 


CHAPTER  VII. 


MENTS  OF  DEBTS  AND  F0NEEAL  EXPENSES. 

§  1.  "When  decedent's  real  estate  may  be  resorted  to  by 
creditors. — The  remedy  afforded  creditors  by  title  5  of  chap- 
ter 18  of  the  Code  of  Civil  Procedure  whereby  the  decedent's 
real  property  ma}'  be  disposed  of  for  the  payment  of  debts 
and  funeral  expenses,  or  for  the  payment  of  judgment  liens 
existing  thereon  at  his  death,  gives  a  jurisdiction  to  the  Sur- 
rogate to  order  a  sale,  mortgage,  or  lease  of  the  real  property 
of  which  a  decedent  died  seized,  or  of  an  interest  which  the 
decedent  had  in  real  property  under  a  contract  for  the  pur- 
chase of  the  same.  This  jurisdiction  he  must  exercise  in  the 
manner  and  according  to  the  procedure  prescribed  in  the 
statute.  See  Duryea  v.  Macl-ay,  151  JST.  Y.  204,  208  ;  Flatt 
V.  Piatt,  105  N.  Y.  488,  497.  As  this  jurisdiction  is  so  given 
to  the  Surrogate  the  Supreme  Court  will  not  entertain  such 
a  proceeding.  Hogan  v.  Kavanaugh,  138  E".  Y.  417.  This 
being  so,  it  is  improper  to  join  such  a  cause  of  action  with  one 
for  partition.     Letson  v.  Evans,  33  Misc.  437. 

The  Code  first  provides  what  property  may  be  subjected  to 
this  remedy  and  when  it  may  be  so  subjected.  The  provision 
is  as  follows : 

Real  property,  of  which  a  decedent  died  seized,  and  the 
interest  of  a  decedent  in  real  property,  held  by  him  under  a 
contract  for  the  purchase  thereof,  made  either  with  him,  or 
with  a  person  from  whom  he  derived  his  interest,  may  be  dis- 
posed of,  for  the  payment  of  his  debts  and  funeral  expenses, 
or  for  the  payment  of  judgment  liens  existing  thereon  at  his 
death,  as  prescribed  in  this  title ;  except  where  it  is  devised, 
expressly  charged  with  the  payment  of  debts  or  funeral  ex- 
penses, or  is  exempted  from  levy  and  sale  by  virtue  of  an 
execution,  as  prescribed  in  title  second  of  chapter  thirteen  of 
this  act.  The  expression  "funeral  expenses,"  as  used  in 
(1220) 
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this  title,  includes  a  reasonable  charge  for  a  suitable  head- 
stone.   §  3749,  Code  Civil  Proc. 

2  E.  S.  in,  §  66,  L.   1837,  ch.  460,  §  40,  as  amended  by  L.  1874, 
cb.  267  ;  and  Id.,  §  42. 


The  exceptions  noted  in  this  section  are  most  important. 
That  relating  to  property  exempt  from  sale  and  levy  does  not 
include  realty  bought  with  pension  moneys,  as  the  pensioner's 
exemption  ceases  at  his  death.  Matter  of  Liddle,  35  Misc. 
173.  Where  the  testator's  real  estate  is  expressly  charged  by 
the  will  with  the  payment  of  debts  or  funeral  expenses,  the 
right  to  resort  to  the  remedy  provided  by  this  title  must  be 
denied,  and  it  will  become  important,  therefore,  in  all  such 
cases  to  note  whether  or  not  the  case  is  clear  of  the  exception 
in  the  statute.  As  early  as  1786  (see  Laws  of  1786,  chapter 
27)  there  have  been  statutes  in  force  in  this  State  authorizing 
the  sale  of  a  decedent's  real  estate  to  pay  debts.  And  by 
reason  of  the  existence  of  this  remedy  it  has  been  held  on  the 
one  hand  that  an  intent  to  charge  debts  upon  real  estate, 
must  appear  from  express  directions  or  be  clearly  gathered 
from  the  provisions  of  the  will  (see  Matter  of  Oantert,  136 
K  Y.  106,  112  ;  Matter  of  Van  Vlech,  32  Misc.  419.  See  also 
Reynolds  v.  Reynolds,  16  JST.  Y.  257 ;  MatUr  of  City  of  Roch- 
ester, 110  jN".  Y.  159,  167);  and  on  the  other  hand  that  where 
the  intent  to  charge  debts  upon  the  real  estate  is  clear  it  ex- 
cludes all  resort  to  this  remedy.  Ibid.  At  common  law  a 
devise  of  real  estate  after  a  direction  by  the  testator  that  his 
debts  be  first  paid,  was  deemed  equivalent  to  a  charge  of  the 
debts  upon  the  real  property  devised.  But  it  is  not  sufficient 
that  debts  and  legacies  are  directed  "  to  be  paid,"  that  alone 
does  not  create  the  charge,  but  they  must  be  directed  to  be 
first  or  previously  paid,  or  the  devise  declared  to  be  made 
after  they  are  paid.  See  Lujpton  v.  Liipton,  2  Johns.  Ch.  614  ; 
Matter  of  City  of  Rochester,  110  N.  Y.  159,  166.  So  a  direc- 
tion to  pay  "  ray  just  debts  ....  out  of  my  property  "  does 
not  create  a  charge  upon  the  real  estate.  Matter  of  Powers, 
124  E".  Y.  861  ;  Clift  v.  Moses,  116  JST.  Y.  144 ;  Matter  of 
O'Brien,  39  App.  Div.  321. 

A  testator  cannot  by  charging  the  payment  of  a  specified 
debt  upon  his  real  property  limit  the  rights  of  his  general 
creditors  by  such  attempted  priority.     The  Surrogate  may 
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nevertheless  order  it  sold  under  section  2749  after  the  per- 
sonal estate  is  exhausted.  Matter  of  Richmond,  168  N.  Y. 
385,  aff'g  62  App.  Div.  624.  The  word  "  debts  "  means  all 
the  debts  of  testator.     Ibid. 

The  Keal  Propertj'^  Law  (being  chapter  46  of  the  General 
Laws  (see  chapter  547  of  the  Laws  of  1896)  defines  an  imper- 
ative trust  power  as  follows  (see  section  137) : 

"  A  trust  power,  unless  its  execution  or  non-execution  is  made 
to  depend  on  the  will  of  the  grantee,  is  imperative  and  imposes 
a  duty  on  the  grantee  which  may  be  compelled  for  the  benefit 
of  the  person  interested."     Formerly  1  K.  S.  734,  §  96. 

Where  a  power  or  authority  to  sell  is  given  without  limita- 
tion, and  is  not  in  terms  made  discretionary,  and  its  exercise  is 
rendered  necessary  by  the  scope  of  the  will  and  its  declared  pur- 
poses, the  authority  is  to  be  deemed  imperative,  and  a  direction 
to  sell  will  be  implied,  provided  the  design  and  purpose  of  the 
testator  is  unequivocal  and  the  implication  so  strong  as  to  leave 
no  substantial  doubt,  and  his'  intention  cannot  otherwise  be 
carried  out.  Matter  of  Oantert,  supra,  at  page  110,  citing 
Scholle  V.  Scholle,  113  N.  Y.  261 ;  Chamberlain  v.  Taylor, 
105  N.  Y.  194;  Hohson  v.  Hale,  95  N.  Y.  598  ;  Clift  v.  Moses, 
supra. 

A  power  of  sale  is  not  available  for  the  payment  of  debts 
where  the  power  is  discretionary  or  limited  to  some  other  spe- 
cific purpose,  or  where  it  cannot  be  exercised  without  break- 
ing up  and  destroying  the  scheme  of  the  will  and  frustrating 
the  intention  of  the  testator.  Same,  citing  Kinnier  v.  Rogers, 
42  IST.  Y.  531 ;  Scholle  v.  Scholle,  supra;  Matter  of  McComb, 
111  N.  Y.  378  ;  Matter  of  Bingham,  127  N.  Y.  296. 

Bnt  where  the  real  and  personal  property  is  blended  in  one 
gift  to  the  executors  for  a  common  trust,  in  which  all  the  bene- 
ficiaries share  equally,  and  the  will  gives  a  general  and  un- 
limited power  to  sell,  such  power  is  imperative,  and  may  be 
compelled  in  favor  of  any  party  who  is  lawfully  entitled  under 
the  provisions  of  the  will  to  the  proceeds  of  the  real  property 
when  sold.  A  creditor,  whose  debt  is  directed  by  the  will  to 
be  paid,  and  for  the  satisfaction  of  which  the  personal  estate 
proves  insufficient,  belongs  to  this  class.  He  is  beneficially  in- 
terested in  the  exercise  of  the  power,  within  the  meaning  of 
the  Real  Property  Law  (Laws,  ,1896,  chapter  547,  §  137), 
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and,  as  to  him,  it  becomes  a  power  in  trust  enforceable  under 
the  statute.     See  Matter  of  Gantert,  supra,  at  page  111. 

Nor  does  such  a  power  interfere  with  the  order  in  which  the 
assets  of  a  decedent's  estate  must  be  marshaled  for  the  pay- 
ment of  debts.  The  personalty  must  first  be  exhausted,  and  if 
that  fails,  the  execution  of  the  power  may  be  resorted  to  and 
compelled  so  far  as  necessary  to  meet  the  deficiency. 

The  testator  can  only  deprive  his  creditor  of  this  statutory 
remedy  against  the  real  estate  by  providing  in  his  will  "  a 
remedy  as  efficient  and  as  expeditious."  Matter  of  Gantert, 
136  JST.  Y.  106  ;  Parker  v.  Been,  65  App.  Div.  598. 

The  question  as  to  which  remedy  the  creditor  must  resort  to 
hinges  upon  whether  the  power  to  sell  is  imperative  or  discre- 
tionary. "  A  power  of  sale  to  pay  debts  sufiBcient  to  defeat  a 
creditor's  application  under  the  statute  must  be  one  the  exer- 
cise of  which  is  imperative,  and  not  simply  discretionary.  A 
creditor  cannot  he  deprived  of  his  statutory  reinedy,  unless  the 
debtor  has  hy  his  testamentary  act  provided  him  with  one  which 
is  equally  prompt  and  effective  in  its  operation."  In  re  JucKs 
Estate,  63  Hun,  280,  aflirmed  as  Matter  of  Gantert,  supra ; 
Matter  of  Powers,  124  JST.  Y.  361. 

It  is  important,  therefore,  in  determining  whether  a  power 
to  sell  is  imperative  or  not,  to  note  the  distinction  between 
whether  the  power  in  the  will  can  be  exercised  for  the  payment 
of  debts,  or  whether  it  must  be  exercised  for  the  payment  of 
debts.  A  power  of  sale  may  be  general  and  unrestricted,  and 
be  in  such  terms  as,  if  exercised,  to  render  the  proceeds  of  the 
real  estate  subject  to  be  applied  to  the  payment  of  debts,  if  an 
intention  to  that  effect  could  be  reasonably  inferred  from  the 
will ;  but  such  a  discretionary  power  of  sale  unexercised  and 
in  the  absence  of  express  directions  in  the  will  as  to  the  pay- 
ment of  debts,  or  such  general  intent  in  the  will  to  that  end, 
from  which  it  tnust  be  inferred  that  the  real  estate  was  to  be 
sold  for  that  purpose,  will  not  be  sufficient  to  prevent  creditors 
from  enforcing  payment  of  their  debts  by  compelling  the  sale 
of  the  real  estate  where  all  the  jurisdictional  facts  are  shown. 
See  Matter  of  Eervy,  67  Hun,  13,  18,  19. 

In  the  case  last  cited  Van  Brunt,  P.  J.,  concurring  in  the  re- 
sult, held,  that  the  language  of  section  2749  was,  "except  where 
it  is  devised  expressly  charged  with  the  payment  of  debts,  not 
charged  by  implication  or  by  operation  of  law,  but  expressly 
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charged."  See  opinion  at  page  20.  And  he  adds :  "  Unless  it 
has  been  so  expressly  charged  this  section  gives  the  creditor  the 
right  to  maintain  this  proceeding." 

If  the  power  to  sell  is  limited  by  such  words  as  "  for  any  pur- 
pose which  the  said  executor  may  in  his  judgment  think  proper," 
the  courts  will  construe  such  words  as  indicating  the  purpose 
of  the  testator,  to  leave  the  exercise  of  the  power  to  the  judg- 
ment of  the  executor.  No  such  power  can  be  compelled  by  a 
creditor  and  will  therefore  not  stand  in  the  way  of  the  proceed- 
ing about  to  be  discussed  (see  Matler  of  Johnson,  18  App.  Div. 
371,  373),  or  if  the  power  to  sell  is  postponed  until  the  payment 
of  testator's  debts,  it  will  not  be  such  a  power  as  to  prevent 
initiation  of  these  proceedings.  Matter  of  Duffy's  Estate,  18 
N.  Y.  Supp.  924.  See  JIaiter  of  Davids,  5  Dem.  14;  Coogan 
V.  Oclerhausen,  18  N.  Y.  St.  Rep.  366. 

§  2.  For  what  delits  or  expenses  property  may  Ibe  sold. — 
The  statutory  definition  of  debts  will  govern  in  these  proceed- 
ings, to  wit :  "  Every  claim  and  demand  upon  which  a  judgment 
for  a  sum  of  money  could  be  recovered  in  an  action."  See 
§  2514,  subdivision  "3,  0.  C.  P. 

The  words  "  funeral  expenses  "  include  all  necessary  and 
reasonable  expenses  connected  with  the  interment  of  the  de- 
ceased including,  as  expresslj'  provided  by  section  2749,  a  "  rea- 
sonable charge  for  a  suitable  headstone. "  Matter  of  Laird,  42 
Hun,  136  ;  Matter  of  King,  10  Civ.  Proc.  Eep.  175.  The  ques- 
tion of  reasonableness  of  funeral  expenses  depends  upon  two 
considerations : 

{a)  The  station  in  life  of  the  decedent. 

(J)  The  amount  of  the  estate. 

"Where  no  express  authority  is  given  by  the  will  for  unusual 
expenses,  such  as  a  vault  or  tomb,  disbursements  made  by  the 
executor  or  administrator  of  a  considerable  sum  will  be  closely 
scrutinized.  Thus  where  the  estate  was  only  $17,000,  a  dis- 
bursement of  $2,000  for  a  vault  and  tomb  was  held  excessive 
and  disallowed.  Matter  of  8hipmam,,  82  Hun,  108.  See  for 
authorities  as  to  what  are  reasonable  funeral  expenses  includ- 
ing cost  of  a  headstone,  In  re  Erlaoher,  3  Redf.  8,  In  re  Mount, 
3  Redf.  9,  note,  In  re  Wood,  3  Redf.  9,  note,  Jn  re  Rooney,  3 
Redf.  15,  and  Owens  v.  Bloomer,  14  Hun,  296.  But  the  statute 
does  not  contemplate  by  the  words  "  debts  and  funeral  expenses  " 
the  expenses  incurred  by  the  executor  in  defending  actions 
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concerning  the  estate  (see  Matter  of  Wilcox,  11  Civ.  Proc.  Kep. 
115);  nor  for  any  other  expenses  of  administration  {Matter  of 
Quatlander,  29  Misc.  566 ;  Fitch  v.  WitbecJc,  2  Barb.  Ch.  161 ; 
ComwaWs  Estate,  1  Tucker,  250 ;  Sandford  v.  Granger,  12 
Barb.  392) ;  nor  even  costs  in  an  action  pending  at  the  dece- 
dent's death  so  far  as  they  accrued  after  his  death  {B^irjiham 
V.  Harrison,  3  Kedf.  345 ;  Wood  v.  Byington,  2  Barb.  Ch. 
387) ;  nor  for  costs  against  an  executor  in  an  action  .begun 
by  his  decedent  [Matter  of  Foley,  39  App.  Div.  248  [see 
§  2757,  fost,  at  p.  1219]  ;  Sandford  v.  Granger,  supra ;  Mat- 
ter of  Stowell,  15  Misc.  533);  nor  do  they  include  costs  and 
allowances  granted  upon  a  decree  refusing  probate  to  a 
decedent's  will  {Smith  v.  Mealdns,  2  Dem.  129) ;  nor  are 
debts  barred  by  the  Statute  of  Limitations  such  as  are  contem- 
plated as  a  basis  for  this  proceeding  (see  Gilchrist  v.  Rea,  9 
Paige,  66  ;  Carman  v.  Brown,  4  Dem.  96),  any  more  than  they' 
can  be  made  the  occasion  of  the  exercise  by  an  executor  of  a 
power  to  sell  (see  Butler  v.  Johnson,  111  N.  Y.  204),  nor  can 
such  proceedings  be  initiated  for  the  purpose  of  reimbursing 
one  who  has  paid  the  taxes  and  assessments  on  the  property 
of  a  decedent.  Norsbury  v.  Bergh,  16  How.  Pr.  315.  But,  it 
has  been  held  that  where  testator's  widow,  who  was  his  exec- 
utrix, herself  advanced  enough  to  pay  his  debts,  not  charged 
upon  the  realt}'^,  she  could  be  treated  as  the  equitable  assignee 
of  the  claims,  and  institute  this  proceeding.  Matter  of  O^Brien, 
39  App.  Div.  321,  326  ;  Ball  v.  Miller,  17  How.  Pr.  300 ; 
Gilchrist  V.  Rea,  9  Paige,  66,  73 ;  Pease  v.  Egan,  131  JST.  Y. 
262 ;  Kochler  v.  Hughes,  148  IST.  Y.  507. 

§  3.  The  petition. — The  proceeding  is  begun  by  a  petition, 
the  requirements  as  to  which  are  set  forth  with  great  particu- 
larity in  the  Code.  The  time  within  which  and  the  person  by 
whom  it  may  be  presented  are  indicated  by  section  2750,  which 
is  as  follows : 

At  any  time  within  three  years  after  letters  were  first  duly 
granted  within  the  state,  upon  the  estate  of  a  decedent,  aa 
executor  or  administrator,  whether  sole  or  joined  in  the  let- 
ters with  another,  other  than  a  temporary  administrator,  or  a 
person  holding  a  judgment  lien  upon  decedent's  real  property 
at  the  time  of  his  death,  or  any  other  creditor  of  the  dece- 
nent,  other  than  a  creditor  by  a  mortgage,  which  is  alien  upon 
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the  decedent's  real  property,  may  present  to  the  surrogate's 
court,  from  which  letters  were  issued,  a  written  petition,  duly 
verilied,  praying  for  a  decree  directing  the  disposition  of  the 
decedent's  real  property,  or  interest  in  real  property,  specified 
in  the  last  section,  or  so  much  thereof  as  is  necessary  for  the 
payment  of  his  debts  or  funeral  expenses  or,  if  so  decreed  as 
heieinafter  provided,  for  the  payment  of  any  judgment  liens 
existing  upon  such  land,  or  some  portion  thereof,  at  dece- 
dent's death,  by  the  mortgage,  lease  or  sale  at  public  or  pri- 
vate sale  thereof ;  and  that  tlie  parties  named  in  the  petition 
and  all  other  necessary  parties  as  prescribed  in  the  subse- 
quent sections  of  this  title,  may  be  cited  to  show  "cause,  why 
such  a  decree  should  not  be  made.  §  SISO,  Code  Civil 
Proc. 

See  2  R.  S.  100,  §  1,  L.  1837,  ch.  460,  part  of  §  72,  and  see  L.  1850, 
ch.  82,  §  3. 

The  proceeding  is  deentied  commenced  when  the  petition  is 
filed.  Subsequent  delay  in  issuing  citation  is  not  a  jurisdic- 
tional defect.  Matter  of  Vcm  VleeJc,  32  Misc.  419  ;  Matter  of 
Bradley,  70  Hun,  104,  109;  Matter  of  PhaUn,  51  Hun,  2U8. 
The  amendment  of  the  petition  so  as  to  bring  in  a  new  party 
is  within  the  power  of  the  Surrogate  to  allow,  though  the  Stat- 
ute of  Limitations  has  by  that  time  run.  Matter  of  Ibert,  48 
App.  Div.  510.  See  Matter  of  Georgi,  35  Misc.  685 ;  Stuyvesamt 
V.  Weil,  167  N.  Y.  421. 

This  section  applies  to  the  three  j^ears'  limitation  to  creditors, 
as  well  as  to  executors  and  administrators,  in  harmony  with 
section  1844,  ante.  It  does  not  change  the  previous  rulings 
that  certain  debts  of  the  estate  which  are  not  debts  of  the  de- 
cedent, cannot  be  collected  by  these  proceedings.  See  Ball  v. 
Miller,  17  How.  300 ;  Fitoh  v.  Wi^eoh,  2  Barb.  Ch.  161 ;  Corrv- 
wall's  Estate,  1  Tuck.  250.  By  section  2514,  subd.  3,  these 
proceedings  may  be  founded  upon  equitable  as  well  as  legal 
debts,  and  by  subd.  5,  of  the  same  section,  they  may  be  taken 
by  an  administrator  with  the  will  annexed.  A  creditor  may 
apply,  under  this  section,  without  first  applying  for  an  order 
for  the  executor  to  show  cause,  etc.,  as  provided  by  L.  1837, 
ch.  460,  section  72.     Stover's  Code  (6th  ed.),  note  to  §  2750. 

The  persons  by  whom  the  petition  may  be  presented  are,  first, 
an  executor  or  administrator,  other  than  a  temporary  adrrdtiis- 
trutor.    A  temporary  administrator  has  no  authority  to  mort- 
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gage  or  sell  the  real  estate  of  a  decedent  by  virtue  of  his  office. 
Duryea  v.  Macliey,  151  N.  Y.  204,  207.  And  the  Surrogate  is 
without  jurisdiction  to  make  an  order  permitting  him  so  to  do. 
Ihid.  And  it  has  also  been  held  that  the  holder  of  ancillary 
letters  of  administration  cannot  institute  proceedings  under 
this  title  of  the  Code.  Matter  of  Estate  of  Ladd,  5  Civ.  Pro. 
Kep.  50. 

The  creditors  who  may  bring  the  proceedings  are  defined  as  : 
"Any  person  holding  a  judgment  lien  upon  decedent's  real 
property  at  the  time  of  his  death,  or  any  other  creditor  of  the 
decedent  other  than  a  creditor  iy  a  mortgage  which  is  a  lien 
ujjon  the  decede)xC s  real  ^property P 

The  words  "  any  other  creditor,"  however,  must  be  taken  in 
connection  with  the  definition  of  the  word  "  creditor  "  by  sec- 
tion 2514  of  the  Code,  subdivision  3,  as  including,  every  person 
having  a  claim  or  demand  upon  which  a  judgment  for  a  sum  of 
money  or  directing  the  payment  of  money  could  be  recovered  in 
an  action.  This  being  the  wording  of  the  statute,  and  sec- 
tion 2750  limiting  the  word  "  creditor  "  by  the  additional  words 
"  of  the  decedent,"  it  has  been  held  that  one  holding  a  claim  for 
funeral  expenses  is  not  a  creditor  of  the  decedent  within  the 
intent  of  this  title,  and  therefore  cannot  initiate  a  proceeding  for 
the  disposition  of  his  real  estate  for  the  payment  of  his  claim. 
It  is  noticeable  that  the  words  "funeral  expenses"  are  always 
explicitly  mentioned  in  the  Code  distinctly  from  the  expression 
"  debts. "  Unlike  ordinary  debts  a  claimant  for  funeral  ex- 
penses has  a  personal  remedy  for  the  claim  against  the  executor 
or  other  person  who  contracted  the  obligation.  See  Matter  of 
Flint,  15  Misc.  598.  And  it  has  accordingly  been  held  that  he 
has  not  the  right  to  invoke  this  remedy.  See  Matter  of  Corivi/n, 
10  Misc.  196,  197.     See,  ante,  p.  1045  as  to  priority  thereof. 

The  provision  in  section  2749,  that  the  real  property  of  which 
a  decedent  died  seized  may  be  disposed  of  for  the  payment  of 
his  funeral  expenses,  is  not,  however,  without  meaning,  for,  as 
the  executor  is  given  by  section  2750  the  right  to  initiate  these 
proceedings  and  as  he  is  also  presumed  to  have  paid  or  have 
become  liable  for  the  funeral  expenses,  there  is  no  question  that 
such  funeral  expenses  may  be  paid  or  reimbursed  to  the  claim- 
ant or  to  the  executor  or  administrator  in  proceedings  properly 
brought  under  this  title. 

§  4.  When  petition  must  be  presented. — Section  2760  pro- 
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vides  that  the  petition  may  be  presented  at  any  time  within 
three  years  after  letters  were  first  duly  granted  within  the  State 
upon  the  estate  of  a  decedent.  The  date  at  which  the  petition 
is  filed  must  determine  whether  or  not  the  proceeding  was  be- 
gun within  the  three  years  limited  by  this  section.  The  cita- 
tion issues  at  the  time  the  petition  is  filed,  and  although  it  may 
be  returnable  after  the  lapse  of  the  three  years  this  will  not 
affect  the  jurisdiction  of  the  court.  See  Matter  of  Topping,  9 
N.  Y.  Supp.MT,  449,  Ransom,  Snrv.,  citing  Matter  of  Gouraud, 
95  ISr.  Y.  256,  262;  Matter  of  Phalen,  4  N.  Y.  Supp.  408. 

The  statute  commences  to  run  from  the  date  of  the  original 
granting  of  letters  of  administration  or  letters  testamentary  and 
not  (in  a  case  of  a  change  of  administration)  from  the  time  let- 
ters were  granted  to  the  administrator  who  seeks  to  make  the 
sale.  See  Slocum  v.  English,  62  N.  Y.  494,  496.  See  also 
Matter  of  Kingsland,  60  Hun,  116. 

In  the  case  of  Slocum  v.  English,  Church,  Ch.  J.,  observed, 
that "  an  administrator  de  honis  non  takes  the  estate  where  his 
predecessor  left  it ;  and  in  respect  to  the  time  of  limitation  to 
sell  real  estate,  as  well  as  in  most  other  respects,  his  adminis- 
tration is  a  mere  continuation  of  that  commenced  by  the  latter. 
....  The  object  of  the  statute  was  to  fix  a  certain  period 
after  which  hotia  fide  purchasers  would  be  protected,  and  ac- 
tions might  be  maintained  against  the  heirs  and  devisees." 

That  this  is  the  correct  interpretation  is  manifest  from  the 
terms  of  article  2,  title  3,  chapter  15,  of  the  Code  of  Civil  Pro- 
cedure providing  that  the  heirs  of  an  intestate  and  the  heirs  and 
devisees  of  a  testator  (who  are  declared  by  section  1843  to  be 
respectively  liable  for  the  debts  of  a  decedent  arising  by  simple 
contract  or  by  specialty  to  the  extent  of  the  estate  interested 
and  the  right  in  the  real  property  which  descended  to  them 
from,  or  was  effectually  devised  to  them  by,  the  decedent),  can- 
not be  sued  to  enforce  this  liability  except  where  three  years 
have  elapsed  since  letters  testamentary  or  letters  of  adminis- 
tration upon  his  estate  were  granted  within  the  State.  See 
§  1844,  formerly  2  E.  S.  109,  §  53. 

§  5.  The  statute  of  limitations  and  the  three  years'  limi- 
tation.— Where  the  statute  of  limitations  has  begun  to  run 
during  the  life  of  the  debtor  it  does  not  cease  running  during 
the  period  which  may  elapse  between  the  death  and  the  grant- 
ing of  administration  upon  his  estate,  save,  that  eighteen  months 
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after  the  death  is  by  statute  deemed  not  to  be  a  part  of  the 
time  limited.  Sandford  v.  Sandford,  62  N.  Y.  553.  This  is 
by  virtue  of  section  403  of  the  Code  of  Civil  Procedure  which 
provides : 

The  term  of  eighteen  months  after  the  death,  within  the 
state,  of  a  person  against  whom  a  cause  of  action  exists,  is 
not  a  part  of  the  time  limited  for  the  commencement  of  an 
action  against  his  executor  or  administrator.  If  letters  tes- 
tamentary or  letters  of  administration  upon  his  estate  are  not 
issued  within  the  state  at  least  six  months  before  the  expira- 
tion of  the  time  to  bring  the  action,  as  extended  by  the  fore- 
going provisions  of  this  section,  the  term  of  one  year  after 
such  letters  are  issued  is  not  a  part  of  the  time  limited  for 
the  commencement  of  such  an  action. 

This  last  provision  may  prove  confusing.  It  is  in  effect  that, 
if  letters  are  not  issued  at  least  six  months  before  the  expira- 
tion of  the  time  to  bring  an  action  as  extended  by  the  eighteen 
months'  provision,  then  the  term  of  one  year  after  letters  are 
issued  is  not  a  part  of  the  time  limited  {Church  v.  Olendorf, 
49  Hun,  439,  443),  provided  the  full  period  of  limitation  had 
not  expired  before  such  letters  issued.  Chapman  v.  Fonda,  24 
Hun,  130  ;  Hall  v.  Brennan,  64  Hun,  394,  396.  This  does  not 
mean,  that  in  case  letters  are  not  issued  within  six  months  be- 
fore tiae  expiration  of  eighteen  months'  extension  of  the  six 
years'  statute  of  limitations,  then  the  term  of  one  year  after 
such  letters  are  issued  is  not  part  of  the  time  limited.  Ibid. 
It  is  only  in  a  case  where  the  letters  are  not  issued  six  months 
or  more  before  the  expiration  of  the  time  (including  the  eighteen 
months)  within  which  the  action  may  be  brought  that  the  ad- 
ditional year  is  given.     Ibid. 

The  Code  also  provides  that  where  the  commencement  of  an 
action  has  been  stayed  by  statutory  prohibition,  the  time  of  the 
continuance  of  the  stay  is  not  a  part  of  the  time  limited  for  the 
commencement  of  the  action.  Code  Civ.  Proc.  §  406.  See  also 
Mead  v.  Jenkins,  95  N.  Y.  31 ;  Brehm  v.  Mayor,  104  N.  Y.  186 ; 
Hall  V.  Brennan,  64  Hun,  394,  397 ;  Church  v.  Olendorf,  49 
Hun,  439,  444.  For  example,  as  the  law  stood  prior  to  Sep- 
tember 1,  1880,  a  proceeding  for  rtie  sale  of  real  estate  to  pay 
the  debts  could  not  have  been  commenced  until  after  the  exec- 
utor or  administrator  had  rendered  his  account.     See  Mead  v. 


1230  STJEBOGATES'   COURTS. 

Jenkins,  95  ¥.  Y.  31.  And,  consequently,  in  cases  arising  at 
or  about  that  time,  where  an  executor  or  administrator  had  not 
accounted  up  to  September  1,  1880,  the  proceeding  was  held 
to  be  stayed  by  statutory  prohibition,  and  the  time  during  which 
it  was  so  stayed  was  not  reckoned  as  a  part  of  the  time  of  the 
running  of  the  statute.  See  Church  v.  Olendorf,  49  Hun,  439, 
443. 

The  present  section  contains  no  such  limitation  but  provides 
that  "  at  any  time  within  three  years,"  etc.,  the  proceeding 
may  be  begun  and  no  previous  accounting  by  the  representative 
is  required.     Ihid. 

But  this  provision  of  section  2750,  that  at  any  time  within 
the  three  years  after  letters  are  first  duly  granted  within  the 
State  upon  the  estate  of  a  decedent,  a  creditor  may  institute 
such  a  proceeding,  does  not  extend  the  statute  of  limitations 
so  that  the  creditor  may  institute  such  a  proceeding  at  any 
time  within  three  years  after  the  letters  are  issued,  regardless 
of  the  period  of  time  that  may  have  elapsed  before  such  letters 
were  issued.  The  purpose  of  the  statute  was  to  restrict  the  right 
of  the  creditor  or  representative  to  institute  such  a  proceeding 
and  not  to  extend  the  period  ol  limitation.  See  Church  v.  Olen- 
dorf, supra,  at  page  444,  citing  Chapman  v.  Fonda,  24  Hun, 
130  ;  Sandford  v.  Sandfm-d,  62  N.  Y.  553. 

§  6.  Same  subject.— Moreover  the  Code  contains  explicit 
provisions  extending  the  time  of  creditors  in  certain  cases  to 
commence  this  proceeding.  This  is  by  virtue  of  section  2751, 
which  is  as  follows  : 

The  time,  during  which  an  action  is  pending  in  a  court  of 
record,  between  a  creditor  and  an  executor  or  administrator 
of  the  estate,  is  not  a  part  of  the  time  limited  in  the  last  sec- 
tion, for  presenting  a  petition,  founded  upon  a  debt,  which 
was  in  controversy  in  the  action  ;  if  the  creditor  has,  before 
the  expiration  of  the  time  so  limited,  filed,  in  the  clerk's  office 
of  the  county  where  the  real  property  is  situated,  a  notice  of 
the  pendency  of  the  action ;  specifying  the  names  of  the  par- 
ties, the  object  of  the  action,  and,  if  the  creditor's  debt  is 
made  the  foundation  of  a  counterclaim,  the  nature  of  the 
counterclaim;  containing  a  description  of  the  property  in 
that  county  to  be  affected  thereby ;  and  stating  that  it  will 
be  held,  as  security  for  any  judgment  obtained  in  the  action. 
A  notice  so  filed  must  be  recorded  and  indexed,  and  may  be 
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canceled,  as  prescribed,  with  respect  to  tiie  notice  of  pen- 
dency of  an  action,  in  article  ninth  of  title  first  of  chapter 
fourteenth  of  this  act.  It  may  also  be  canceled  in  like  man- 
ner, or  a  specified  portion  of  the  property  affected  thereby,  may 
be  discharged  from  the  lien  thereof,  by  the  order  of  the  court 
in  which  the  action  is  pending,  made  upon  the  application  of 
a  person  having  an  interest  in  the  real  property,  upon  notice 
to  the  creditor,  and  upon  such  terms  as  justice  requires. 

Whenever  an  executor,  administrator,  or  creditor  of  a  de- 
ceased person  shall  have  commenced,  or  shall  hereafter  com- 
mence, an  action  in  any  court  of  competent  jurisdiction  of 
this  state,  for  the  purpose  of  setting  aside  any  fraudulent 
conveyance  of,  or  encumbrance  upon,  any  real  estate  of  such 
deceased  person,  and  such  action  shall  have  been  decided  in 
favor  of  such  executor,  administrator,  or  creditor,  such  ex- 
ecutor, administrator,  or  creditor  may,  at  any  time  within 
three  years  after  the  final  determination  of  such  action,  have 
and  maintain  an  action  or  proceeding  against  the  proper  par- 
ties, in  any  court  of  competent  jurisdiction  of  this  state,  for 
a  sale  of  such  real  estate,  and  for  a  distribution  of  the  pro- 
ceeds of  such  real  estate  among  the  creditors  of  such  de- 
ceased person,  and  other  persons  entitled  to  the  same,  as 
may  be  directed  by  the  judgment  in  such  action.  §  2751, 
Code  Civil  Proc. 

L.  1873,  ch.  211,  part  of  §  1. 

It  must  be  noted  under  this  section  that  the  Court  of  Ap- 
peals has  held  that  it  is  not  necessary  that  the  petition  itself 
should  allege  that  it  is  founded  upon  a  debt  which  was  in  con- 
troversy In  an  action,  the  pendency  of  which  is  by  section  2751 
made  operative  to  extend  the  creditor's  time.  While  it  is  es- 
sential that  the  petition  be  founded  upon  such  a  debt  to  relieve 
the  proceeding  from  the  limiting  provision  of  section  2750,  the 
statute  does  not  in  terms  require  that  this  fact  should  appear 
in  this  petition,  the  contents  of  which  are  carefully  prescribed 
by  section  2752. 

It  is  important  however  that  such  requirements  be  effec- 
tually supplied  by  proof.  That  the  Us  pendens  be  filed  before 
the  expiration  of  the  time  so  limited,  and  that  it  specify  the 
facts  required  by  section  2751,  is  the  important  prerequisite. 
See  Matter  of  Bingham,  1 27  N.  Y.  296,  305. 

§  7.  The  form  of  the  petition. — The  contents  of  the  peti- 
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tion  in  this  proceeding  are  prescribed  by  section  2752,  which 
is  as  follows : 

The  petition  must  set  forth  the  following  matters,  as  nearly 
as  the  petitioner  can,  upon  diUgent  inquiry,  ascertain  them : 

1.  The  unpaid  debts  of  the  decedent,  and  the  name  of  each 
ci-editor  or  person  claiming  to  be  a  creditor  ;  and  the  name 
of  each  person  holding,  or  claiming  to  hold,  a  lien  by  judg- 
ment docketed  against  decedent  before  his  decease,  and  also 
the  several  dates  of  docket  of  all  or  any  of  such  judgment 
Uens,  and  whether  such  judgment  Hen  or  hens  affect  the  whole 
or  part  of  the  decedent's  real  property  ;  and  the  amount  of 
the  unpaid  funeral  expenses  of  the  decedent,  if  any,  and  the 
name  of  any  person  to  whom  any  sum  is  due  by  reason  thereof. 

2.  A  general  description  of  all  the  decedent's  real  property, 
and  interest  in  real  property,  within  the  state,  which  may  be 
disposed  of  as  prescribed  in  this  title ;  a  statement  of  the 
value  of  each  distinct  parcel ;  whether  it  is  improved  or  not; 
whether  it  is  occupied  or  not ;  and,  if  occupied,  the  name  of 
each  occupant ;  whether  it  is  encumbered  by  a  mortgage  lien 
or  liens  together  with  a  statement  of  the  amount  due  or 
claimed  to  be  due  thereon.  Where  the  petition  describes 
an  interest  in  real  property,  specified  in  section  two  thousand 
seven  hundred  and  forty-nine  of  this  act,  the  value  of  the  in- 
terest must  be  stated,  and  also  the  value  of,  and  the  other 
particulars,  specified  in  this  section,  relating  to  the  real  prop- 
erty to  which  the  interest  attaches. 

3.  The  names  of  the  husband  or  wife,  and  of  all  the  heirs 
and  devisees  of  the  decedent,  and  also  of  every  other  person 
claiming  under  them,  or  either  of  them,  stating  who,  if  any, 
are  infants;  the  age  of  each  infant,  and  the  name  of  his 
general  guardian,  if  any  ;  and  also,  if  the  petition  is  presented 
by  a  creditor  or  judgment-lieu  or,  the  name  of  each  executor 
or  administrator. 

4.  If  the  petition  is  presented  by  an  executor  or  adminis- 
trator, the  amount  of  personal  property  which  has  come  to 
his  hands,  and  those  of  his  co-executors  or  co-administrators, 
if  any ;  the  application  thereof,  and  the  amount  which  may 
yet  be  realized  therefrom.     §  3752,  Code  Civil  Proc. 

2  B.  S.  100,  §  2. 

The  provision  in  subdivision  2  that  the  statement  of  the 
value  of  each  distinct  parcel  must  be  given  in  the  petition,  must 
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be  reasonably  interpreted.  Thus  in  Matter  of  McOee,  5 
App.  Div.  527,  it  was  held  that  where  the  estate  consisted  of 
several  parcels  but  each  parcel  consisted  of  several  lots  of  land 
and  the  description  showed  that  the  various  lots  lay  together 
and  formed  one  parcel  and  the  valuation  was  given  of  the  parcel 
as  a  whole,  it  was  sufficient  within  the  meaning  of  section  2752. 
Matter  of  Georgi,  35  Misc.  685.  While  where  the  running  of 
the  statute  is  suspended  by  the  pendency  of  a  suit,  as  covered, 
by  §  2751,  it  is  essential  that  the  petition  should  be  founded 
"  upon  a  debt  which  was  in  controversy  in  the  action  "  in  order 
to  avoid  the  statute,  §  2750,  the  statute  does  not  in  terms  re- 
quire that  the  fact  must  be  set  forth  in  the  petition.  If  not 
so  set  forth,  therefore,  the  Surrogate  does  not  lose  jurisdiction. 
The  requirement  is  suppliable  by  proof.  Matter  of  Brigham, 
127  K  Y.  296,  305. 

A  form  of  petition  suggested  as  a  precedent,  is  one  prepared 
with  great  care  by  the  Surrogate  of  the  county  of  Cattaraugus : 


In  the  Matter  of  Disposi-  \ 
Petition.  tion  of  Real  Estate. "      j 

To  the  Surrogate's  Court  of  the  County  of  Cat- 
taraugus : 

The  petition  of  respectfully  shows  that 

your  petitioner  is  S   '    i        '^^ 

late  of  the  town  of^''^  K  '  in  the  county  of  Cat- 
taraugus, deceased ; 

/"  That  the  said        died  on  or  about  the        day 

jof         18       leaving  a  Last  Will  and  Testament, 

which  was  duly  proved,  and  admitted  to  probate 

^    I  and  record,  by  an  order  duly  made  by  the  Surro- 

I  gate's  Court  of  said  County,  on  the  day  of 

18         by  which  will  the  testa*-or  appointed 

your  petitioner  th^  executor  thereof ;   (or) 

That  on  the         day  of  *^    l^o^  the  said 
died,  intestate  and  your  petitioner 

thereupon  duly  appointed  administrat  ifV-'of  the 
goods,  chattels  and  credits  of  the  said 
deceased,  by  the  Surrogate's  Court  of  the  Cqwity 
of  Cattaraugus,  on  the         day  of "^^^S^  <>  ^ 

That  thereupon  your  petitioner  duly 

qualified  ;  and  thereupon,  by  an  order  of  the  said 
Surrogate's  Court,  duly  made  on  the         day  of 

78 
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_.+•-  .   '  l  . 

18      letters    f  w-i-^^J^— '—^•^— -~^ 

were  duly  issued  to  your  petitioner  , 

who  thereupon  entered  upon  the  discharge  of  WJ 

duties  as  s'Scii''"^"''^^^v'hich  letters  still  remain  in 

force 

U'hat  an  inventory  of  the  personal  property  of 
the  said  deceased,  was  duly  made  and 

filed  by  on  or  about  the  day  of 

18  and  that  the  personal  estate  of  said  de- 
cedent has  been  discovered  to  be  insufficient  for 
the  payment  of  the  debts  of  said 

decedent;  ^ 

That  on  or  about  the  day  of  1^  w  pur- 
suant to  an  order  theretofore  made  by'the  said 
Surrogate,  your  petitioner  commenced- the 

publication  of  notices  to   creditors  of  the   said 
to  present  their  claims,  and  continued  said 
publication,  agreeably  to  the  statute,  for  the  pe- 
riod of  six  months ; 

That  the  whole  amount  of  the  personal 

property  of  said  decedent,  which  has  come  to  the 
hands  of  your  petitioner      as  such    Q(A/wv% 
j,udJ;o-lha-haud«-of  — -    -his-eo  is 

dollars  and  cents. 

That  your  petitioner  ha  applied  said  personal 
property  in  the  course  of  administration,  and 
has  paid  out  the  sum  of  dollars  and 

cents. 

That  annexed  hereto  is  a  statement  and  ac- 
count marked  Schedule  showing : 

1 .  The  sources  from  which  the  foregoing  per- 
sonal property  has  been  derived. 

2.  The  particulars  and  manner  of  the  applica- 
tion thereof. 

3.  The  amount  of  cash,  and  the  kind  and  value 
of  each  article  of  personal  property  now  remain- 
ing in  the  custody  or  control  of  your  petitioner  . 

4.  The  unpaid  debts  outstanding  against  the 
said  decedent  and  the  particulars  thereof,  as 
nearly  as  the  same  can  be  ascertained  by  your 
petitioner  upon  diligent  inquiry,  with  the  name 
and  post-offlce  address  of  each  creditor,  or  person 
claiming  to  be  a  creditor,  as  far  as  the  same  can 
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Note.  In  stating 
yalue,  improve- 
ments, occupation 
and  title  of  dece- 
dent specify  each 
parcel. 


be  ascertained  by  your  petitioner  and  the 
amoiiut  of  unpaid  funeral  expenses  of  the  said 
decedent,  and  the  name  of  each  person  to  whom 
any  such  sum  is  due  by  reason  thereof. 

That  none  of  said  debts  or  claims  are  secured 
by  mortgage,  or  otherwise  a  lien  or  charge  upon 
the  real  property  of  said  decedent : 

That  the  said  debts  or  claims  amount  to  the 
sum  of  dollars  and  cents. 

That  said  schedules  contain  all  the  personal 
property  of  the  decedent,  or  which  he  owned,  or 
had  any  interest  in  at  the  time  of  his  death. 

That  in  the  judgment  of  your  petitioner  the 
amount  which  may  yet  be  realized  therefrom  is 
dollars  and  cents. 

That  your  petitioner  has  proceeded 

with  reasonable  diligence  in  converting  the  per- 
sonal property  of  said  decedent  into  money  and 
applying  the  same  to  the  payment  of  debts  of  the 
decedent. 

That  the  following  described  real  property  is, 
as  your  petitioner  informed  and  believe  all 

the  real  property  within  the  State  of  New  York 
of  which  the  decedent  died  seized,  and  in  which 
he  had  any  interest,  or  which  In  any  wise  be- 
longed to  him,  at  the  time  of  his  death,  valued  at 
the  sums  respectively  affixed  to  each  lot,  piece  or 
parcel,  and  occupied  or  not  occupied,  as  stated 
in  respect  to  each  of  said  several  lots,  pieces  or 
parcels,  that  is  to  say  : 

{Note)  That  the  value  of  the  above  described 
real  estate  is  as  f oUows  : 

That  the  said  lands  are  improved  as  follows  : 

That  the  same  are  occupied  by 

That  the  interest  of  decedent  therein  is  as  fol- 
lows : 

That  the  value  of  the  Interest  of  the  decedent 
is  as  follows  : 

That  the  names  of  the  and  of  all  the 

heirs  and  devises  of  the  said  decedent,  and  of 
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every  other  person,  claiming  under  them,  or  either 
of  them,  and  their  residences,  are  as  follows, 
viz  : 


That  the  said 
are  infants  under  the  age  of  twenty-one  years, 
to  wit  : 

The  said  is  of  the  age  of       years, 

The  said  is  of  the  age  of       years. 

The  said  is  of  the  age  of       years, 

is  the  general  guardian  of 

and  is  the  general  guardian  of 

;  or. 

That  none  of  the  above-named  infants  has  any 
general  guardian  ; 

That  no  previous  application  has  been  made 
for  a  decree  authorizing  the  disposition  of  the 
real  property  of  the  said  decedent  for  the  pay- 
ment of  his  debts  or  funeral  expenses  ; 

Wherefore,  your  petitioner  prays  that  a  de- 
cree be  made  directing  the  disi)osition 
of  the  said  real  property  of  said  decedent  — or 
the  interest  of  said  decedent  therein — or  so  much 
thereof  as  may  be  necessarj',  for  the  payment  of 
his  debts, 

and  that  the  heirs-at-law,  occupants,  cred- 

itors and  persons  interested  in  said  estate 

may  be  cited 
to  show  cause  why  such  decree  should  not  be 
made,  and  that  such  other  process  and  proceed- 
ings may  be  had  in  the  premises  as  may  be  just 
and  proper. 
Dated 

(Verification.) 
Schedule  referred  to  in  foregoing  petition. 
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§  8.  Same  subject,  and  the  citation If  the  petition  fails 

to  disclose  such  facts  as  are  required  by  the  statute  to  be 
shown  the  Surrogate  acquires  no  jurisdiction.  Matter  of  Wil- 
liams's  Estate,  1  Misc.  35,  36,  citing  Matter  of  German  BanTe, 
39  Hun,  181. 

If  any  of  the  facts  required  to  be  stated  in  the  citation  are 
unknown  or  cannot  be  ascertained  by  the  petitioner  upon  dili- 
gent inquiry,  the  Code  provides  for  a  further  inquiry  by  the 
Surrogate.     The  provision  is  as  follows : 

If,  upon  diligent  inquiry,  ai^^fthe  matters  required  to  be 
set  forth  as  prescribed  in  the^^^^ectioTi^  cannot  be  ascer- 
tained by  the  petitioner,  that  fact  must  be  shown  to  the  sur- 
rogate's satisfaction,  and  the  surrogate  must,  thereupon, 
inquire  into  the  matter,  as  prescribed  in  article  first  of  title 
second  of  this  chapter.  If  the  petition  is  presented  by  a  cred- 
itor or  judgment-lienor  the  surrogate  may,  by  order,  require 
the  executor  or  administrator  to  render  such  an  account  or 
other  statement,  as  he  deems  necessary  for  the  purpose  of 
the  inquiry.     §  3753,  Code  Civil  Proc. 


The  citation  which  issues  in  this  proceeding  is  one  dependent 
upon  an  inquiry  and  determination  b}'^  the  Surrogate  and  can- 
not therefore  be  issued  as  of  course  by  the  clerk.  That  the  act 
is  judicial,  appears  from  the  language  of  the  section  providing 
for  the  issuance  of  the  citation. 

Where  the  surrogate  is  satisfied  that  all  the  facts,  specified 
in  the  last  section  but  one,  have  been  ascertained,  as  far  as 
they  can  be  upon  diligent  inquiry,  and  it  appears  to  him  that 
the  debts,  judgment  liens  and  funeral  expenses,  or  either, 
cannot  be  paid,  without  resorting  to  the  real  property,  or  in- 
terest in  real  property,  he  must  issue  a  citation  according  to 
the  prayer  of  the  petition. 

]f,  upon  the  inquiry,  it  appears  to  the  surrogate,  that  any 
heir  or  devisee,  or  person  claiming  an  interest  in  the  pi'operty 
under  an  heir  or  devisee,  is  not  named  in  the  petition  the 
citation  must  also  be  directed  to  him. 

Unless  the  executor  or  administrator  has  caused  to  be  pub- 
lished, as  prescribed  by  law,  a  notice  requiring  creditors  to  pre- 
sent their  claims,  and  the  time  for  the  presentation  thereof, 
.    pursuant  to  the  notice,  has  elapsed,  the  citation  must  be  di- 
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rected  geuerally  to  all  other  creditors  of  the  decedent,  as  well 
as  the  creditors  named.     §  3754,  Code  Civil  Proc. 

2  R.  S.  101,  §  5  and  part  of  §  6;  and  part  of  L.  1837,  ch.  460,  §  41. 

The  following  are  suitable  precedents  for  the  order  for  cita- 
tion and  the  citation  in  this  proceeding : 

Surrogate's  Court 
Caption. 

Present : 

Hon. 

Surrogate. 

Order  for  eita-    ^""Ji^^  M/"^'"  °*  }^^  ^PP^'^f  1 

tion   under    nee        ^°"  «*  ^  ^"^  Tturll 

Hon  2754  mortgage,  lease  or  sell  the 

real  estate  of  deceased, 

for  the  payment  of  h    debts. 

the  of  deceased, 

having  presented  h  petition  duly  verified,  show- 
ing that  there  are  unpaid  debts  of  the  said  de- 
ceased, amounting  to  the  sum  of  dollars, 
and  cents,  and  funeral  expenses  as  set 
forth  in  said  petition  and  owing  to  the  persons 
therein  named ;  that  said  deceased  left  certain 
real  estate  described  in  said  petition  -which  may 
be  disposed  of  for  the  payment  of  h  debts  and 
occupied  as  therein  stated,  that  said  deceased 
left  h     surviving              his  widow  and 

heirs-at-law ;  that  the  personal  prop- 
erty which  has  come  into  the  hands  of  the  said 
is  dollars  and       cents,  and  the 

same  has  been  applied  in  the  payment  of  debts 
and  expenses. 

On  motion  of  Esq.,  attorney  for  the 

petitioner  it  is  ordered  that  a  citation  issue  to 
the  occupants  of  said  real  estate,  and  to  the 
widow,  heirs-at-law,  and  creditors  of  said  de- 
ceased, requiring  them  to  appear  at  a  time  and 
place  therein  stated,  and  show  cause  why  a  de- 
cree should  not  enter  giving  said  authority 
to  mortgage,  lease  or  sell  so  much  of  the  real  es- 
tate of  said  deceased  as  shall  be  necessary  for 
the  payment  of  h    debts. 

Surrogate. 
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THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK, 
Citation  ^^  '^^^  gbacb  of   god,  free  and  independent  : 

To  widow,  heirs-at-law  and 

creditors  of  late  of  the  town  of  in 

the  County    of  Cattaraugus,  deceased,   and   to 
occupant  of  the  real  estate  of  said  de- 
ceased, and  all  other  persons  interested  in  the 
estate  of  said  deceased. 
Whereas,  a  of 

late  of  the  County  of  Cattaraugus,  de- 
ceased, ha  applied  to  our  Surrogate  of  Catta- 
raugus County  for  a  citation  requiring  you  and 
each  of  you  to  appear  and  show  cause  why  au- 
thority should  not  be  given  h  by  said  Sui-rogate, 
to  mortgage,  lease  or  sell  so  much  of  the  real  es- 
tate of  the  said  deceased  as  shall  be  necessary 
for  the  payment  of  h  debts  :  You  and  each  of 
you  are  required  to  be  and  appear  before  our 
said  Surrogate,   at  his  ofHce,  in  the  village  of 

in  said  county,  on  the  day  of 
189  at  ten  o'clock  in  the  forenoon,  and  show 
cause  why  authority  should  not  be  given  the  said 
to  mortgage,  lease  or  sell  so  much  of  the 
real  estate  of  the  said  deceased  as  shall  be  neces- 
sary for  the  payment  of  h  debts.  And  you  and 
each  of  you  having  claims  against  said  deceased 
are  further  required  to  exhibit  and  prove,  the 
same  before  said  SuiTogate  at  the  time  and  place 
aforesaid.  And  those  of  you  who  are  under  the 
age  of  twenty-one  years  are  required  to  appear 
by  your  guardian,  if  you  have  one;  if  you  have 
none,  that  you  appear  and  apply  for  one  to  be 
appointed,  or  in  the  event  of  your  neglect  or 
failure  to  do  so,  a  guardian  will  be  appointed  by 
the  Surrogate  to  represent  and  act  for  you  in 
these  proceedings. 

In  Testimony  "Whereof,  We  have 

caused  the  Seal  of  our  said  Sur- 

^-"-^  rogate  to  be  hereunto  affixed. 

■]  L.  s.  f  Witness,  Surrogate  of 

'■.^.^^  said   County    of    Cattaraugus, 

at  in  said  County,  this 

day  of  189 
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The  issuance  of  a  citation  by  the  Surrogate  amounts  to  a  de- 
termination by  him  that  the  jurisdictional  facts  exist.  It  is 
therefore  necessary  that  all  the  facts  essential  to  give  the  Sur- 
rogate jurisdiction,  both  of  the  subject-matter  and  of  all  neces- 
sary parties,  should  be  shown  affirmatively  in  order  to  give 
validity  to  the  proceeding.     Lawrence  v.  Brown,  5  ]^.  Y.  394. 

If  from  the  petition,  or  such  other  inquiry  as  the  Surrogate 
may  make  under  the  section  already  quoted,  it  appears  to  him 
that  the  debts  or  judgment  liens  or  funeral  expenses  can  be  paid 
without  resorting  to  these  proceedings,  he  must  refuse  to  issue 
the  citation.  Matter  of  Davids,  5  Dem.  14.  This  of  course 
will  prove  to  be  the  case  where  the  will,  which  the  Surrogate 
should  examine  in  the  course  of  his  inquiry,  contains  an  imper- 
ative power  to  sell.     Id. 

§  9.  The  citation  further  considered. — The  provisions  of 
section  2754,  already  quoted  above,  as  to  the  persons  to  whom 
the  citation  must  be  directed,  must  be  interpreted  in  connec- 
tion with  section  2752  to  mean  that  the  citation  must  be  served 
upon  every  person  to  whom  it  is  directed.  Kammerrer  v. 
Ziegler,  1  Dem.  177. 

Where  the  executor  or  administrator  has  not  caused  the 
usual  notice  to  creditors  to  present  claims  to  be  published  ;  or 
where,  having  so  published  a  notice,  the  time  has  not  yet 
elapsed  {Matter  of  Slater,  17  Misc.  474,  479)  for  the  presenta- 
tion of  claims  the  citation  must  be  directed  generally  not  only 
to  the  creditors  named  in  the  citation  but  "  to  all  other  cred- 
itors of  the  decedent."  Kammerrer  v.  Ziegler,  1  Dem.  177, 
180  ;  Matter  of  Oeorgi,  44  App.  Div.  180.  The  mere  fact 
that  the  petitioner  claims  to  be  the  only  creditor  does  not  ex- 
cuse non-compliance  with  this  provision  of  section  2754.  See 
Ibid.  And  if  they  have  been  omitted  in  the  petition  and  not 
designated  in  the  original  citation,  the  Surrogate  will  hold  the 
proceeding,  while  a  supplemental  citation  issues  to  bring  them 
into  court.  Same,  citing  §  2514,  Code  Civ.  Proc.  subd.  10,  and 
§  2755.  If  citation  is  not  published  therefore,  it  is  a  defect 
which  will  excuse  purchaser  from  completing.  Matter  of 
Georgi,  supra.  Inaccuracies  in  the  citation,  such  as  omission 
of  Christian  names,  or  individual  names  of  partners  in  a  firm, 
are  curable  by  amendment.  S.  C,  35  Misc.  685.  If  petition 
is  filed  in  time  to  give  jurisdiction,  the  time  to  issue  or  com- 
plete service  of  citation  can  be  extended  by  the  Surrogate. 
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Matter  of  Yam,  Vlech,  32  Misc.  419,  where  Surrogate  held 
delay  of  four  years  did  not  invalidate  proceeding.  Matter  of 
Bradley,  70  Hun,  104,  109 ;  Matter  of  Phalen,  51  Hun,  208. 

§  9a.   Effect  of  sections  1837-1849 Article  second  of 

chapter  15,  title  3  of  the  Code,  provides  for  action  by  a 
creditor  against  his  debtor's  next  of  kin,  legatee,  heir,  or  de- 
vise by  sections  1837  to  1860,  and  contemplates  an  action 
jointly  against  the  surviving  husband  or  wife  or  all  the 
legatees  or  all  the  next  of  kin  to  recover  to  the  extent  of  the 
assets  paid  or  distributed  to  them  for  a  debt  of  the  decedent 
upon  which  an  action  might  have  been  maintained  against  an 
executor  or  administrator. 

It  is,  however,  important  in  this  connection  only  to  point 
out  the  effect  upon  such  an  action  of  proceedings  to  sell  de- 
cedent's real  property.  The  following  provision  covers  the 
case: 

Where  it  appears  that,  at  the  time  of  the  commencement 
of  such  an  action,  a  petition,  seasonably  presented  as  pres- 
cribed by  law,  praying  for  a  decree  to  dispose  of  real  prop- 
erty of  the  decedent,  for  the  payment  of  his  debts,  was 
pending  in  a  surrogate's  court  having  jurisdiction,  the  pro- 
ceedings in  the  action,  subsequent  to  the  complaint,  must  be 
stayed  by  the  court,  until  the  petition  is  disposed  of,  unless 
the  plaintiff  elects  to  discontinue.  If  a  decree  to  dispose  of 
real  property,  pursuant  to  the  prayer  of  the  petition,  is 
gr.anted,  the  action  must  be  dismissed,  unless  the  plaintiff 
has  alleged  in  his  complaint,  or  alleges  in  a  supplemental 
complaint,  that  real  property,  other  than  that  included  in 
the  decree,  descended  or  was  devised  to  the  defendants.  If 
the  plaintiff  elects  to  proceed  under  such  an  allegation,  he 
is  entitled  to  a  preference  in  payment,  out  of  the  real  prop- 
erty, with  respect  to  which  the  allegation  is  made ;  but  he 
cannot  share,  as  a  creditor,  in  the  distribution  of  the  money, 
arising  from  the  disposal  of  the  real  property,  described  in 
the  decree  ;  and  the  judgment  in  the  action  does  not  chnrge, 
or  in  any  way  affect,  that  property.  §  1845,  Code  Civil 
Proc. 

It  has  been  held  in  view  of  the  provisions  of  section  1844 
that  the  action  cannot  be  maintained  until  either  three  years 
have  elapsed  since  decedent's  death  and  no  letters,  either  tes- 
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tamentary  or  of  administration  have  been  issued  in  this  State, 
or  where  three  years  have  elapsed  since  such  letters  have 
been  granted,  that  a  creditor  of  the  original  testator  elects 
whether  he  will  proceed  to  procure  his  decedent  debtor's  real 
property  to  be  sold  to  pay  his  debts  or  rely  upon  the  statutory 
liability  of  the  devisee  of  his  decedent  debtor  to  pay  the 
obligation.  Matter  of  Fielding,  30  Misc.  700,  703.  The  de- 
visee of  a  testator  is  made  by  section  1845  "liable  for  the 
debts  of  the  decedent  arising  by  simple  contract  ....  to  the 
extent  of  the  assets  ....  which  ....  so  effectually  devised 
to  him." 

Alter  assignment  of  her  dower,  a  widow  is  not  entitled  to 
notice  of  proceedings  for  the  sale  of  her  husband's  real  estate 
for  the  payment  of  his  debts.  She  does  not  claim  under  the 
heirs  and  devisees,  and  therefore  cannot  litigate  the  proceed- 
ings ;  and  as  she  cannot  litigate  and  is  not  entitled  to  notice, 
it  necessarily  follows  that  she  cannot  be  bound  by  the  decree 
of  the  Surrogate  directing  a  sale  of  the  land  assigned  for  her 
dower.  See  Lawrence  v.  Brown,  5  N.  Y.  394,  399 ;  Lawrence 
V.  Miller,  2  N.  Y.  245.  And  moreover  she  is  protected  by 
section  2793  upon  the  distribution.     See  section  41,  below. 

§  10.  Technicality  of  the  proceeding. — The  statutory  pro- 
ceeding having  for  its  purpose  and  effect  the  divesting  of  title 
to  real  estate,  it  is  essential  that  the  statute  be  strictly  pursued, 
for  any  substantial  departures  from  its  requirements  render  the 
whole  proceeding  void.  Havens  v.  Sherman,  42  Barb.  636. 
See  also  Elwood  v.  Northrop,  106  N.  Y.  172,  185;  Atkins  v. 
Einnan,  20  Wend.  241 ;  Battel  v.  Torrey,  65  N.  Y.  294,  296  ; 
Matter  of  Valentine,  72  N.  Y.  184, 186 ;  Stillwell  v.  Swarthout, 
81  N.  Y.  109,  113.  Thus,  for  example,  the  insertion  in  the 
petition  of  the  names  of  the  heirs-at-law  and  their  ages  is  juris- 
dictional. See  Matter  of  Slater,  17  Misc.  474,  478,  citing  Den- 
nis V.  Jones,  1  Dera.  80;  Mead  v.  Shei^'wooil ,  4  Kedf.  352; 
Aclley  V.  Dygert,  33  Barb.  176  ;  Estate  of  Evan  John,  21  Civ, 
Proc.  Bep.  326 ;  Reliefs  Estate,  1  Abb  N.  C.  102 ;  Stillwell  v. 
Sivarthout,  81  N.  Y.  109;  Jenkins  v.  Young,  35  Hun,  569. 

A  purchaser  at  a  sale  made  in  such  proceedings  may  be  re- 
lieved from  completing  the  purchase  and  may  recover  his  pur- 
chase money  and  auctioneer's  fees  where  the  petition  is  shown 
to  have  omitted  to  set  forth  the  names  of  the  heirs-at-law,  and 
it  appears  that  they  were  not  in  fact  cited  in  the  proceeding. 
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Estate  of  John,  18  IST.  Y.  Supp.  1Y2  ;  Matter  of  Slater,  17  Misc. 
474.  Although  where  it  appears  that  two  or  three  legatees 
whose  legacies  were  charged  upon  the  real  property  sold  in  such 
proceedings  were  not  served  with  a  copy  of  the  order  to  show 
cause,  but  the  proceeds  of  the  sale  if  completed  were  shown  to 
be  more  than  sufficient  to  pay  all  debts  as  well  as  the  legacies 
of  such  legatees  the  Court  of  Appeals  held  that  no  injury  would 
be  wrought  by  a  completion  of  the  sale  and  the  purchasers 
should  not  be  relieved.  Matter  of  Bolam,  88  JST.  Y.  309.  But 
if,  at  the  time  of  tiling  the  petition,  names  of  necessary  parties 
were  not  known,  and  the  defect  is  subsequently  supplied  and 
the  party  is  subsequently  cited  and  appears,  the  defect  is  cured. 
Matter  of  Bingham,  127  N.  Y.  296.  For  the  Surrogate's  Court 
has  power  upon  the  hearing,  if  it  appears  that  the  jurisdictional 
facts  actually  existed,  to  allow  the  defect  in  the  petition  to  be 
supplied  by  amendment  by  virtue  of  section  2474,  Code  Civ. 
Proc.  See  Matter  of  Miller,  2  App.  Div.  615,  mem.  opinion.  So 
also,  although  the  petition  merely  stated  the  facts  upon  informa- 
tion and  belief  and  omitted  to  say  that  diligent  inquiry  had  been 
made,  the  Surrogate  retains  jurisdiction  if  on  the  hearing  it 
appears  that  the  facts  actually  existed.  Merchant  v.  Merchant, 
25  N.  Y.  St.  Rep.  268. 

But,  under  the  provisions  of  the  former  statute  for  which 
section  2754  was  substituted  (2  R.  S.  101,  §  5),  the  procedure 
required  was,  that  the  Surrogate  should  make  an  order  direct- 
ing all  persons  interested  to  appear  at  a  time  and  place  to  be 
specified,  not  less  than  six  nor  more  than  ten  weeks  from  the 
time  of  making  the  same,  to  show  cause  why  authority  should 
not  be  given  to  sell,  etc.  It  was  held  that  an  order  to  show 
cause  made  in  proceedings  brought  under  the  statute  and  re- 
turnable in  nearly  a  week  less  than  the  time  provided  for,  was 
not  in  accordance  with  the  statute.  That  defect  went  to  the 
foundation  of  the  entire  proceeding,  and  showed  a  want  of 
jurisdiction  on  its  face,  which  was  fatal  to  its  validity.  Still- 
well  V.  Swarthout,  81  N.  Y.  109, 113. 

But  where  the  defect,  which  was  asserted  for  the  purpose  of 
invalidating  proceedings  under  the  statute,  was  that  the  order 
to  show  cause  why  a  sale  should  not  be  had  was  made  return- 
able one  day  later  than  the  time  limited  by  statute,  the  Court 
of  Appeals  {O'Connor  v.  Huggins,  113  N.  Y.  511,  519),  held 
that  the  lengthening  of  the  time  for  appearance  by  one  day 
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could  not  work  any  possible  prejudice  to  any  party  inter- 
ested,  and  was  not  a  substantial  departure  from  the  require- 
ments of  the  statute. 

It  was  also  held  in  Stillwell  v.  Swarihout,  supra,  that  it  was 
a  fatal  defect  that  no  report  of  sale  was  made  to  the  Surrogate 
by  the  administrator,  and  no  order  entered  confirming  the  re- 
port prior  to  the  conveyance.  IMd.,  citing  Rea  v.  McEaclirmx, 
13  Wend.  565. 

It  was  held  to  be  a  further  defect  in  the  proceeding  that 
there  was  no  proof  that  a  guardian  alleged  to  have  been  ap- 
pointed for  infant  parties  either  consented  to  act,  or  did  act 
or  receive  notice  of  his  appointment  as  such.  But  a  petition 
stating  that  certain  persons  therein  named  are  the  heirs  of  the 
decedent  has  been  held  equivalent  to  the  statement  that  such 
persons  were  all  the  heirs  of  the  decedent.  Greeriblatt  v.  Her- 
ma/nn,  144  N.  Y.  13.  But  where  the  petition  stated  neither  the 
ages  of  the  heirs  nor  the  value  of  the  land  nor  the  occupants  of 
the  specific  parcels,  it  was  held  fatally  defective.  Mead  v.  Sher- 
wood, 4  Redf .  352.  See  also  Matter  of  Oermam,  Bank,  39  Hun, 
181 ;  Matter  of  Laird,  ¥>,  Hun,  136. 

§  11.  Rights  of  infant  parties. — Where  a  party  who  must 
be  cited  in  this  proceeding  is  an  infant,  the  Sun-ogate  must 
appoint  a  special  guardian,  otherwise  he  obtains  no  jurisdic- 
tion {Uavens  v.  Sherman,  42  Barb.  636  ;  AcTtley  v.  Dygert,  33 
Barb.  176),  and  a  sale  had  in  such  a  case  would  be  void. 
Sclmeider  v.  McFarland,  2  N.  Y.  459  ;  Matter  of  Mahoney,  34 
|Iun,  501.  But  see  Jenlcins  v.  Yoimg,^Z  Hun,  194,  where  in- 
fant over  fourteen  for  whom  no  guardian  was  appointed,  was 
nevertheless  personally  served  with  the  order  to  show  cause. 

If  during  the  life  of  the  proceeding  it  appears  that  there 
was  irregularity  in  the  appointing  of  a  special  guardian,  as  for 
example  that  the  person  appointed  was  ineligible,  the  Surro- 
gate may  correct  the  irregularity  by  removing  him  and  appoint- 
ing a  person  in  his  place.     Matter  of  Luce,  17  Weekly  Dig.  35. 

But  if  the  irregularity  in  appointment  or  the  failure  to  ap- 
point be  discovered  after  the  sale  has  taken  place,  the  defect 
cannot  be  cured  by  an  order  to  show  cause,  although  served 
upon  the  infants  personally,  and  an  attempted  appointment  of 
a  guardian  nunc  2)ro  tunc.  Matter  of  Mahoney,  34  Hun,  501. 
But  if  the  irregularity  is  merely  the  omission  of  the  date  in 
the  order  appointing  the  guardian  and  the  true  date  appears 
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from  other  parts  of  the  record,  the  omission  will  be  disre- 
garded.    Sheldon  v.  Wright,  5  N.  Y.  497. 

Where,  upon  the  appointment  of  a  special  guardian  for  an 
infant,  notice  of  the  application  for  the  appointment  was  not 
personally  served  upon  the  infant,  as  required  by  section  2531, 
Surrogate  Eollins  held  that  the  omission  was  not  such  an  irreg- 
ularity as  to  vitiate  the  proceedings,  or  to  so  impair  the  title  as 
to  relieve  the  purchasers  at  the  sale  from  fulfilling  their  contract 
{Price  V.  Fenn,  3  Dem.  341,  346),  but  was  an  "  omission  "  of 
the  character  contemplated  by  section  2784  of  the  Code,  which 
declares  that  the  title  of  a  purchaser  in  good  faith,  at  a  sale  pur- 
suant to  a  decree  made  in  proceedings  under  title  5  of  chapter 
18,  is  not  aflFectedby  any  omission,  error,  defect  or  irregularity, 
occurring  between  the  return  of  the  citation  and  the  making 
of  the  decree,  or  the  order  directing  the  execution  of  the  de- 
cree, in  any  case  where  "  a  petition  was  presented  and  the 
proper  persons  were  duly  cited,  and  a  decree  for  a  sale  and  an 
order  directing  execution  thereof  was  made  as  prescribed  in 
this  title,  and  the  decree  and  order  if  any  were  dul}'-  recorded," 
etc.  See  section  2784  of  the  Code,  subdivision  1.  This  deci- 
sion was  doubtless  correct,  for  the  Surrogate  has  power  to  dis- 
regard errors  or  defects  within  the  limits  laid  down  in  section 
2784  that  go  merely  to  the  form  of  the  proceeding  and  not  to 
the  substance,  but  he  may  not  dispense  with  any  absolute  pre- 
requisite.    Matter  of  Mahoney,  34  Hun,  501. 

A  special  guardian  for  an  infant  cannot  be  appointed  how- 
ever until  after  the  citation  shall  have  been  duly  and  person- 
ally served  upon  such  infant.  See  Pinckney  v.  Smith,  26 
Hun,  524. 

§  12.  Hearing  and  determination. 

Upon  the  return  of  the  citation  the  Surrogate  miist  proceed 
to  hear  the  allegations  and  proofs  of  the  parties. 

A  creditor  of  the  decedent,  or  a  judgment-lienor,  or  a  per- 
son having  a  claim  for  unpaid  funeral  expenses,  although  not 
named  in  the  citation,  may  present  and  prove  his  debt  or  lien, 
and  thus  make  himself  a  party  to  the  special  proceeding. 

A  creditor  of  the  decedent,  whose  claim  is  not  yet  due,  may 
present  and  prove  his  debt  and  have  the  same  established 
upon  a  rebate  of  legal  interest,  and  thus  make  himself  a  party 
to  the  special  proceeding. 

An  heir  or  devisee,  or  a  person  claiming  under  an  heir  or 
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devisee,  of  the  property  in  question,  although  not  named  in 
the  citation,  may  contest  the  necessity  of  applying  the  prop- 
erty to  the  payment  of  debts,  judgment  hens  or  funeral  ex- 
penses, or  the  validity  of  a  debt,  due  or  unpaid,  or  of  any 
judgment  lien,  represented  as  existing  against  the  decedent, 
or  the  reasonableness  of  the  funeral  expenses ;  may  interpose 
any  defence  to  the  whole  or  any  part  thereof  ;  and,  for  that 
purpose,  may  make  himself  a  party  to  the  special  proceeding. 

The  admission  or  allowance  by  the  executor  or  administra- 
tor of  a  claim  or  debt  of  any  creditor  against  the  decedent 
shall,  for  the  purpose  of  such  proceeding,  be  deemed  an  es- 
tablishment thereof,  unless  objection  be  made  thereto  by  a 
party  to  the  special  proceeding. 

Where  such  a  defence  arises  under  the  statute  of  limitation, 
an  act  or  admission  by  the  executor  or  administrator  does  not 
prevent  the  running  of  the  statute,  or  revive  the  debt,  so  as 
to  affect,  in  any  manner,  the  real  property  or  interest  in  real 
property  in  question.     §  2'755,  Code  Civil  Proc. 

It  is  apparent  from  the  language  of  this  section  that  the  Sur- 
rogate must  determine  judicially  upon  the  allegations  and 
proofs  of  the  parties  the  jurisdictional  facts  entitling  the  peti- 
tioner to  the  decree  praj^ed  for. 

It  appears  further  from  the  language  of  the  section  that  the 
proceeding  is  one  upon  which  the  Surrogate  has  power  to  de- 
termine the  validity  and  amount  of  a  disputed  claim  against 
the  decedent.  Matter  of  Eaxtun,  102  N.  Y.  157,  15D.  He 
must  be  satisfied  of  the  existence  of  debts  and  that  the  personal 
estate  is  insufficient  for  their  pa^nnent  in  order  to  make  a  de- 
cree. He  must  of  course,  under  section  2750,  have  determined 
this  preliminarily  and  prior  to  issuing  the  citation,  but  he  deter- 
mines it  for  the  purpose  of  the  decree  only  upon  proof  of  the 
statutory  facts,  and  this  proof  must  be  made,  whether  proceed- 
ings for  the  sale  of  the  real  estate  of  a  decedent  to  pay  debts 
are  instituted  by  a  creditor  or  by  an  executor  or  administrator, 
or  whether  parties  cited  oppose  or  fail  to  contest  the  applica- 
tion.    See  Matter  of  Lichtenstein,  16  Misc.  667,  669. 

The  dispute  of  the  validity  of  a  creditor's  claim,  which  as  has 
been  noted  in  a  proceeding  to  compel  payment  of  debts  oper- 
ates to  require  a  dismissal  of  that  proceeding  ipso  facto,  has  no 
effect  upon  proceedings  of  this  character.  Karmnerrer  v.  Zieg- 
ler,  1  Dem.  177.    The  fact  that  the  claim  presented  by  a  cred- 
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itor  in  this  proceeding  has  already  been  presented  to  and  rejected 
by  representatives  of  the  estate  does  not  affect  the  Surrogate's 
jurisdiction.  See  Matter  of  Ilaxtun,  102  IS".  Y.  157, 159  ;  Mer- 
chant V.  Merchant,  25  N.  Y.  St.  Kep.  268. 

"The  rule,  that  a  Surrogate  may  not  adjudicate  upon  a  dis- 
puted claim  as  between  executor  and  creditor,  does  not  reach 
the  case  of  a  proceeding  to  mortgage,  lease  or  sell  the  real  estate 
of  a  deceased,  and  in  such  proceeding  the  Surrogate  has  juris- 
diction to  determine  the  validity  of  all  claims  upon  the  estate." 
Matter  of  Baxtun,  102  N.  Y.  157, 158.  This  overruled  Matter 
of  Glann,  2  Kedf.  75,  76,  holding  that  claims  disputed  or  re- 
jected by  the  administrator  must  be  established,  if  at  all,  by  a 
suit  or  by  a  reference  pursuant  to  the  statute  ;  and  that  a  Sur- 
rogate in  such  a  proceeding  as  this  is  limited  to  pass  upon  such 
claims  as  are  contested  by  the  heir  or  devisee,  and  does  not  ex- 
tend to  deciding  claims  disputed  or  rejected  by  the  adminis- 
trator. 2  R.  S.  102,  §  10 ;  Magee  v.  Ve(Mer,  6  Barb.  352 ; 
Burnett  v.  Kincaid,  2  Lansing,  320.  See  People  ex  rel.  Adams 
v.  Wcsibrooh,  61  How.  138 ;  Matter  of  Stricldamd,  1  Connoly, 
435,  437. 

But  that  a  claim  has  been  admitted  by  the  representative 
merely  establishes  the  c^&im  prima  facie  for  the  purposes  of  this 
proceeding,  so  that  any  person  specified  in  section  2755  who 
may  contest  its  validity,  must  sustain  the  burden  in  such  case 
of  proving  its  invalidity.  Jones  v.  Le  Baron,  3  Dem.  37,  39, 
citing  Matter  of  Frazer,  92  N.  Y.  239.  And  the  provision  of 
section  829  of  the  Code  of  Civil  Procedure  which  declares, 
that  a  party  or  a  person  interested  in  the  event,  shall  not  be 
examined  in  his  own  behalf  or  interest  against  the  executor,  ad- 
ministrator or  survivor  of  a  deceased  person,  concerning  a  per- 
sonal transaction  or  communication  between  the  witness  and 
the  deceased  person,  etc.,  is  not  applicable  in  this  proceeding  so 
as  to  prevent  the  inquiry  contemplated  as  to  the  validity  of  the 
claim.  Ihid.  The  Surrogate  has  jurisdiction  in  this  proceed- 
ing to  determine  the  validity  of  a  debt  of  the  decedent  due  to 
the  representative.  Matter  of  WilUams,  1  Misc.  35,  38,  citing 
Matter  of  Haxtun,  supra;  Peoples.  ]Yesibrooh,  supra  ;  Kammer- 
rerY.  Ziegler,  supra;  HopTcins^.  Tan  Valkenlurgh,  16  Hun,  3. 
The  Surrogate  of  course  has  no  jurisdiction  to  entertain  a 
proceeding  solely  for  the  purpose  of  proving  such  persons' 
claim.     See  Matter  of  Eieder,  129  N.  Y.  640.    But  the  mere 
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fact  that  the  only  indebtedness  of  the  decedent  is  the  personal 
claim  of  the  representative,  who  is  the  petitioner,  does  not  take 
the  question  out  of  the  rule  established  by  the  cases  just  cited  ; 
nor  is  it  affected  by  the  fact  that  the  Code  makes  provision  that 
any  debt  owing  to  the  executor  or  administrator  by  the  dece- 
dent, may  be  proved  upon  the  judicial  settlement  of  his  ac- 
counts.    Matter  of  Williams,  supra. 

Where  improper  evidence  is  admitted  in  support  of  a  cred- 
itor's claim  in  proceedings  of  this  character,  the  proceedings  will 
not  be  set  aside  if  the  decree  made  is  sustained  by  sufficient 
competent  evidence.     Matter  of  MoGee,  5  App.  Div.  527,  528. 

The  provisions  of  section  2755,  as  to  the  hearing,  contem- 
plates an  opportunity  being  given  to  the  persons  therein  speci- 
fied of  litigating  any  particular  claim.  Therefore,  if  the  Surro- 
gate reopens  the  hearing  upon  application  of  any  claimant  for 
the  purpose  of  taking  further  testimony,  due  notice  must  be 
given  to  the  devisees  or  heirs  or  to  the  attorney  who  appeared 
for  them  of  such  rehearing ;  a  failure  to  give  such  notice  is  er-^ 
ror  {Matter  of  Hearman,  34  IST.  Y.  St.  Rep.  231),  for  they  would 
otherwise  be  deprived  of  their  right  to  contest  given  by  this 
section.  The  rights  of  creditors  are  confined,  after  becoming 
parties  to  such  proceedings,  to  presenting  their  claims,  or  object- 
ing to  those  of  other  creditors.  They  cannot  contest  the  nec- 
essity of  the  proceeding  itself,  nor  interpose  defenses  to  its  pros- 
ecution.    Matter  of  Campbell,  66  App.  Div.  478. 

§  13.  Same  subject;  disputed  claims. — It  follows  from  the 
fact  that  the  Surrogate  has  jurisdiction  in  these  proceedings  to 
adjudicate  upon  all  claims  upon  the  estate,  that  any  valid  de- 
fense to  or  ground  of  contest  of  such  claims  may  be  interposed 
in  the  proceeding.  The  statute  of  limitations  is  a  defense  which 
the  executor  or  administrator  ought  to  set  up,  and  which,  if  he 
does  not  set  it  up,  any  heir  or  devisee  or  persons  claiming  under 
such  heir  or  devisee,  may  insist  upon,  even  though  the  executor 
or  administrator  have  acknowledged  or  admitted  the  claim. 
Mooers  v.  White,  6  Johns.  Ch.  360 ;  Renwich  v.  Renwick,  1 
Bradf.  234 ;  Gilchrist  v.  Rea,  9  Paige,  ^^o.  See  section  2765. 
And  is  has  been  held  that  a  judgment  creditor  of  a  devisee  is  a 
person  entitled  to  appear  and  oppose  the  application  if  the  de- 
visee does  not  appear.     Raynor  v.  Gordon,  23  Hun,  264. 

§  14.  Judgment  debts — Judgment  debts  are  put  by  the  Code 
upon  a  special  footing. 
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Where  a  judgment  or  decree  has  been  rendered  against  an 
executor  or  administi-ator,  for  a  debt  due  from  the  decedent, 
the  debt  is,  nevertheless,  deemed  a  debt  of  the  decedent,  to 
the  same  extent,  and  to  be  established  in  the  same  manner, 
and,  except  as  prescribed  in  the  next  section,  subject  to  the 
same  defences,  as  if  an  action  had  not  been  brought  thereon. 
But  a  judgment  or  decree,  rendered  upon  a  trial  upon  the 
merits,  is  presumptive  evidence  of  the  debt  upon  the  hearing 
before  the  surrogate.     §  3756,  Code  Civil  Proc. 

L.  1837,  oil.  450,  part  of  §  72,  as  amended  by  L.  1843,  ch.  172, 
and  L.  1847,  ch.  298. 

The  last  section  is  subject  to  the  following  exceptions  : 

1 .  The  debt,  for  which  the  judgment  was  rendered,  cannot 
be  allowed,  as  against  the  property  in  question,  at  any  greater 
sum  than  the  amount  recovered,  exclusive  of  costs. 

2.  An  heir  or  devisee  of  any  of  the  property  in  question, 
or  a  party  claiming  under  an  heu-  or  devisee,  may  interpose, 
in  reduction  of  the  amount  claimed  to  be  due  upon  a  judg- 
ment or  decree  against  the  decedent,  or  against  the  executor, 
or  administrator,  any  payment  or  counterclaim  which  might 
be  allowed  to  him,  or  to  the  person  under  whom  he  clairhs,  in 
an  action  founded  upon  the  debt.  §  3757,  Code  Civil 
Proc. 

The  first  point  to  emphasize  is  that  in  order  to  give  a  judg- 
ment or  decree  the  force  of  presumptive  evidence  of  the  debt, 
it  must  have  been  rendered  in  a  trial  upon  the  merits.  See 
Colson  V.  Brainard,  1  Eedf.  324,  328,  and  cases  cited.  At 
common  law  neither  the  omission  of  an  executor  or  adminis- 
trator nor  a  judgment  against  him  could  in  any  way  bind  the 
heir  or  devisee  or  aflfect  the  real  estate  derived  from  his  testa- 
tor or  intestate.  See  Osgood  v.  Manhattan  Company,  3 
Cowen,  612;  Spraker  v.  Davis,  8  Cowen,  132;  Baker  v. 
J^ingdand,  10  Paige,  866,  368  ;  Mooers  v.  White,  6  Johns.  Ch. 
360,  373. 

By  the  statute,  however,  a  judgment  obtained  after  a  hear- 
ing on  the  merits  is  made  p?'ima  facie  evidence  of  the  debt  in 
such  a  proceeding  as  this,  that  is  to  say,  the  judgment  is  di- 
vested of  the  character  and  force  of  a  judgment,  but  it  is  made 
in  the  first  instance  evidence  of  the  extent  of  the  claim  which, 
like  any  other  prima  facie  evidence,  is  liable  to  be  controverted, 
79 
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impeaclied ,  reduced  or  entirely  disproved  by  any  competent 

evidence.      Colson  v.  Brainard,  supra. 

Where  a  judgment  was  entered  upon  a  debt  due  from  a  dece- 
dent upon  an  offer  of  the  executors,  against  whom  the  action 
was  revived,  it  is  not  such  a  judgment  as  that  contemplated  by 
section  2756  and  cannot  have  the  effect  thereby  given.  Kava- 
nagh  v.  Wilson,  5  Redf.  43.  But  a  judgment  rendered  upon 
the  taking  of  an  inquest  by  the  plaintiff  comes  within  the  mean- 
ing of  section  2756.     Estate  of  liosenfield,  5  Dem.  251. 

The  purpose  of  this  provision  is  to  give  the  Surrogate  full 
power  of  determination  of  the  claims  of  creditors,  whether  dis- 
puted or  not  against  the  real  estate  which  it  is  sought  to  sell. 
People  V.  Westbrooh,  61  How.  138. 

The  next  point  to  emphasize  is  the  provision  in  section  2757 
that  the  debt  for  which  the  judgment  was  rendered  cannot  be 
allowed  as  against  property  in  question  at  any  greater  sum  than 
the  amount  recovered  exclusive  (>f  costs.  Matter  of  Foley,  39 
App.  Div.  248  ;  Matter  of  Summers,  37  Misc.  575,  578.  The 
costs  recovered  against  an  executor,  therefore,  cannot  be  paid 
as  part  of  the  debt  out  of  the  moneys  realized  by  a  sale  of  the  real 
property  in  proceedings  under  this  title  of  the  Code.  See  In 
the  Matter  of  Estate  of  Fox,  92  IST.  Y.  93,  97;  Matter  of  Wood- 
a/rd,  13  N.  Y.  St.  Eep.  161.  Where  the  claim  in  a  proceeding 
to  dispose  of  a  decedent's  real  property  to  pay  debts  consisted 
of  a  certain  deficiencj^  judgment,  entered  upon  the  foreclosure 
of  a  certain  purchase  money  mortgage  made  by  the  deceased. 
Surrogate  Coffin  held,  that  the  deficiency  would  be  deemed  to 
be  the  balance  of  the  debt  existing  against  the  decedent  in  her 
lifetime  remaining  due  after  the  paying  the  costs  and  expenses 
of  the  foreclosure  and  applying  the  balance  of  the  purchase 
money  to  the  payment  of  the  debt,  and  that  such  a  deficiency 
judgment  could  not  be  held  to  include  costs  within  the  prohibi- 
tion of  the  statute.  East  River  National  Ba/nk  v.  M  Caffrey,  3 
Redf.  97,  100.  This  decision  was  approved  and  followed  in 
Hurd  V.  Callahan,  5  Redf.  393,  396.  See  also  Matter  ofStowell, 
15  Misc.  533,  535,  holding  that  costs  in  an  action  brought  against 
the  surviving  partner  could  not  be  regarded  as  a  debt  of  the  de- 
cedent within  the  meaning  of  the  statute,  citing  Wood  v.  By- 
ington,  2  Barb.  Ch.  387,  Sandford  v.  Gramger,  12  Barb.  392, 
Ball  V.  Miller,  17  How.  Pr.  300,  and  Matter  of  Peck,  3  Eedf. 
345. 
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§  15.  Establishing  the  debts. — Debts  upon  which  judgment 
has  been  rendered  it'  not  contested  and  if  rendered  upon  a  trial 
upon  the  merits  will  be  admitted  by  the  Surrogate  at  a  sum 
"  not  greater  than  the  amount  recovered  exclusive  of  costs." 

Debts  upon  which  judgment  has  been  rendered  are  subject 
to  deduction  of  any  payment  or  counterclaim  which  any  heir  or 
devisee  of  any  of  the  property  in  question  or  any  party  claim- 
ing under  such  heir  or  devisee  may  have  interposed  and  proven. 
The  decree  must  recite  all  debts  and  liens  and  must  specify 
them  as  valid  and  subsisting  debts  against  the  decedent's  estate 
or  as  just  and  reasonable  charges  for  funeral  expenses  ;  this  is 
expressly  provided  by  section  2758  of  the  Code,  which  is  as  fol- 
lows: 

The  decree  must  determine  and  specify  the  amount  of  each 
debt  estabhshed  before  the  Surrogate,  as  a  vahd  and  subsisting 
debt  against  the  decedent's  estate,  or  as  a  just  and  reasonable 
charge  for  funeral  expenses,  and  must  determine  and  specify 
the  amount  of  each  judgment  lien  established  before  the  sur- 
rogate as  a  valid  and  subsisting  hen  existing  upon  the  de- 
cedent's land,  or  some  part  thereof,  at  the  time  of  his  death. 

And  the  decree  may  also  determine  the  amount  due  or  re- 
maining unpaid  upon  any  mortgage  or  mortgages,  existing 
at  decedent's  death  upon  his  real  property,  or  any  portion 
thereof  and  the  decree  must,  in  like  manner,  specify  what 
demands  presented  have  been  rejected.  The  vouchers  pre- 
sented before  the  surrogate,  in  support  of  each  debt  or  hen 
established,  must  be  filed  and  remain  in  the  surrogate's  oflSce. 
§  3758,  Code  Civil  Proc. 

K.  S.  102,  §  13. 

§  16.  What  proof  necessary  for  a  decree. 

A  decree  directing  the  disposition  of  real  property,  or  of 
an  interest  in  real  property,  can  be  made  only  where,  after 
due  examination,  the  foUowing  facts  have  been  estabhshed 
to  the  satisfaction  of  the  surrogate  : 

1.  That  the  proceedings  have  been  in  conformity  to  this 
title. 

2.  That  the  debts  or  hens,  or  both,  for  the  payment  of 
which  the  decree  is  made,  are  the  debts  of  the  decedent,  or 
are  just  and  reasonable  charges  for  his  funeral  expenses,  or 
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are  liens  by  judgment  existing  at  his  death  upon  his  real 
property,  or  upon  some  portion  thereof  ;   and  are  justly  due. 

3.  That  they  are  not  secured  by,  a  mortgage,  or  expressly 
charged  by  the  will  upon  the  decedent's  real  property,  or  in- 
terest in  real  property ;  or,  if  a  debt  is  so  secured  or  charged 
upon  a  portion  of  the  real  property,  or  interest  in  real  prop- 
erty, that  the  remedies  of  the  creditor,  by  virtue  of  that 
charge  or  security,  have  been  exhausted. 

4.  Tliat  the  property  directed  to  be  disposed  of  was  not 
effectually  devised,  expressly  charged  with  the  payment  of 
debts  or  funeral  expenses,  and  is  not  subject  to  a  valid 
power  of  sale  for  the  payment  thereof ;  or,  if  so  devised  or 
subject,  that  it  is  not  practicable  to  enforce  the  charge,  or 
to  execute  the  power,  and  that  the  creditor  has  effectually 
relinquished  the  same. 

5.  That  all  the  personal  property  of  the  decedent,  which 
could  have  been  applied  to  payment  of  decedent's  debts  and 
funeral  expenses,  has  been  so  applied ;  or  that  the  executor 
or  administrators  have  proceeded  with  reasonable  diligence 
in  converting  the  personal  property  into  money,  and  applying 
it  to  the  payment  of  those  debts  and  funeral  expenses ;  and 
that  it  is  insufficient  for  the  payment  of  the  same,  as  estab- 
lished by  the  decree.     §  3759,  Code  Civil  Proc. 

2  R.  S.  103,  §  14,  and  the  last  clause  of  §  20,  and  L.  1837,  oh.  460, 
§41. 

The  words  "  so  secured  or  charged,"  in  subd.  3,  have  been  sub- 
stituted for  "secured  by  a  mortgage  or  charge,"  so  that  the  same 
rules  might  apply  to  mortgages  and  judgmeats. 

This  section  embodies  and  summarizes  all  the  prerequisites 
to  the  making  of  the  decree,  and  contemplates  that  the  decree 
shall  be  a  determination  by  the  Surrogate  of  the  jurisdictionajl 
regularity  of  the  proceedings,  of  the  existence  of  the  debts  as 
just  debts  of  the  decedent,  or  of  the  funeral  expenses  as  just  and 
reasonable,  of  the  validity  of  the  judgment  liens,  of  the  char- 
acter of  the  debts,  to  wit :  that  they  are  within  the  description 
of  the  statute  and  not  within  the  class  of  claims  excepted  by 
the  statute  (see  §§  2749  and  2750) ;  that  the  property  sought 
to  be  disposed  of  was  not  property  excepted  by  section  2749  ; 
and  finally  that  the  necessity  for  resorting  to  this  proceeding 
exists  b\^  reason  of  a  deficiency  of  personal  property  which  could 
have  been  applied  for  the  purpose.  See  Matter  of  Meagley, 
39  App.  Div.  83. 
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Substantial  compliance  with  all  these  jurisdictional  require- 
ments is  necessary  to  sustain  the  decree  ;  and  these  five  sub- 
divisions of  section  2759  must  be  treated  as  of  equal  importance, 
in  the  sense,  that  the  failure  to  establish  the  facts  specified  in 
any  one  of  them  affects  the  validity  of  the  decree.  Thus,  where 
the  facts  required  by  the  fifth  subdivision  were  not  aifirmatively 
established  before  the  Surrogate  the  decree  was  reversed.  See 
Eingslandv.  Murray,  133  N.  Y.  170  ;  Matter  of  Georgi,  21  Misc. 
419  ;  Matter  of  JLichtenstein,  16  Misc.  667.  And  the  reason  has 
already  been  suggested,  namely,  that  the  right  of  a  creditor  to 
resort  to  the  real  estate  of  his  decedent  debtor  did  not  exist  at 
common  law  nor  was  the  collection  of  debts  from  real  estate  ever 
regarded  as  a  part  of  the  jurisdiction  of  courts  of  equity.  Mac- 
Laury  v.  Hart,  121  N.  Y.  636.  And  the  right  to  take  real  es- 
tate for  the  payment  of  debts  existed  only  by  virtue  of  statute. 
Kingsland  v.  Murray,  133  N.  Y.  170, 174.  The  right  must  be 
asserted  and  proved  in  the  manner  that  the  statute  prescribed. 
Hogan  v.  Kavanaugh,  IZd,  N.  Y.  417,  422 ;  Long  v.  Long,  142 
N.  Y.  545  ;  Moser  v.  Cochrane,  107  N.  Y.  35,  39.  There  can  be 
no  hardship  in  requiring  creditors  or  their  assignees  to  proceed 
in  the  usual  way  to  appropriate  real  estate  to  the  payment  of 
debts. 

There  is  a  possible  case  of  hardship  indicated  by  the  Court 
of  Appeals  in  Kingsland  v.  Murray,  133  N.  Y.  170,  174.  If 
the  decedent  at  the  time  of  his  death  left  sufficient  personal 
property  which  could  have  been  applied  to  the  payment  of  his 
debts  and  funeral  expenses  in  the  exercise  of  reasonable  dili- 
gence on  the  part  of  his  executors  or  administrators,  then  resort 
cannot  be  had  to  the  statute  for  the  sale  of  the  real  estate  for 
the  payment  of  his  debts,  for  in  that  event,  personal  property 
is  the  fund  for  the  payment  of  his  debts  and  the  creditors  must 
resort  to  that  through  the  executors,  or  administrators.  Conse- 
quently, if  the  latter  waste  or  squander  the  personal  property 
so  that  it  becomes  insufficient  for  the  payment  of  debts,  the  only 
.resort  of  the  creditors  is  against  them  to  enforce  their  personal 
responsibility  and  they  cannot  in  that  case  cause  the  real  estate 
to  be  sold  under  the  statutes  referred  to.  Kingsland  v.  Murray, 
supra.  See  Matter  of  Meagley,  39  App.  Div.  83  ;  Matter  of 
Oeorgi,  21  Misc.  419,  423.  It  is  clear,  therefore,  that  there  may 
be  cases,  although  rare,  where  the  creditors  may  not  be  able 
to  compel  the  sale  of  the  real  estate  of  the  decedent  for  the 


1254  SUEEOGATES'   COXTETS. 

payment  of  their  debts  under  the  provisions  of  the  Code  re- 
ferred to.  But,  as  Earl,  Ch.  J.,  observes  in  the  case  just  cited 
(at  page  176) : 

"  Creditors  are  not  confined  to  such  a  proceeding  in  their 
efforts  to  compel  payment  of  their  debts.  During  three  years 
after  the  granting  of  letters  testamentary,  or  of  administration, 
they  have  their  remedy  against  the  personal  property  of  the 
decedent,  and  against  the  executors  or  administrators,  for  any 
waste  or  misappropriation  of  the  same.  During  that  period 
they  may  resort  to  the  real  estate,  and  by  showing  a  compliance 
with  the  provisions  of  the  law,  they  may  compel  a  sale  of  it  for 
the  payment  of  their  debts.  But  if  they  fail  to  get  payment, 
within  the  three  years,  out  of  the  real  or  personal  estate  left  by 
the  decedent,  then  after  that  time  further  remedies  are  given  to 
them  by  provisions  of  law  found  in  the  Code.  (Sections  1837 
to  1860.)  They  may  sue  the  surviving  husband  or  wife  or  next 
of  kin  of  the  decedent,  w^ho  have  received  any  of  his  personal 
property.  If  they  fail  to  recover  their  debts  in  full  from  thera, 
then  they  may  sue  any  legatee  who  has  received  any  of  the  prop- 
erty or  assets  of  the  decedent.  If  they  fail  to  recover  from  any 
of  the  persons  who  have  received  the  personal  property  of  the 
decedent,  then  they  may  sue  and  recover  from  the  heirs,  who 
have  received  any  of  the  real  estate  or  its  proceeds.  If  they 
fail  to  recover  the  full  amount  of  their  debts  from  the  heirs, 
then  they  may  resort  to  the  devisees  who  have  received  any  of 
the  real  estate  or  its  proceeds.  Therefore,  taking  all  the  pro- 
visions of  the  law,  the  cases  must  be  very  rare  where  a  creditor, 
proceeding  with  proper  diligence,  would  be  unable  to  recover 
payment  of  bis  debt,  if  the  decedent,  at  the  time  of  his  death, 
left  ample  property  for  that  purpose." 

In  determining  whether  the  personal  estate  is  insufficient  to 
pay  debts  the  Surrogate  may  consider  the  inventory  on  file. 
Merchant  v.  Merchant,  25  N.  Y.  St.  Kep.  268.  Although  the 
inventory  alone  will  not  be  suificient  proof  of  the  fact  that  the 
decedent  left  property  enough  to  pay  his  debts.  Matter  of  Cor- 
iett,  90  Hun,  182, 186.  But  the  contestant  may  impeach  the 
accuracy  of  the  inventory  and  show  that  there  were  other  assets 
which  could  have  been  applied  for  the  payment  of  debts.  Mat- 
ter of  Topping,  29  N.  Y.  St.  Rep.  211.  But  it  is  not  necessary 
that  a  judicial  settlement  of  the  executor's  account  be  first  had. 
Merchant  v.  Merchant,  supra  /  Matter  of  Flapper,  15  Misc.  202. 
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Although,  if  there  has  not  been  a  judicial  settlement  of  the  ac- 
count, the  burden  is  on  the  petitioner  to  show  the  insufficiency 
of  the  personal  property.  Matter  of  Howard,  11  Misc.  224. 
Under  the  former  statutes  it  was  required  that  a  judicial  settle- 
ment should  precede  the  commencement  of  proceedings  for  dis- 
position of  real  estate  to  pay  debts.  Id.,  page  229.  But  if, 
when  such  a  proceeding  is  initiated  the  proceeding  for  the  judi- 
cial settlement  of  the  executor's  account  is  pending,  the  grant- 
ing of  the  application  shall  be  delayed  until  the  determination  of 
the  accounting  proceeding,  as  there  can  be  no  better  or  more  ex- 
peditious way  under  the  circumstances  of  ascertaining  whether 
all  personal  property  which  could  have  been  applied  to  the  pay- 
ment of  debts  has  been  so  applied  or  not,  than  by  carrying  to  a 
close  the  proceedings  for  the  accounting.  Eatate  of  liosenfield, 
10  Civ.  Proc.  Eep.  201. 

§  17.  Same  subject. — So  again,  under  subdivision  4,  the  Sur- 
rogate should  not  make  the  decree  if  it  has  not  been  established 
to  his  satisfaction  that  the  property  sought  to  be  disposed  of 
was  not  effectually  devised,  expressly  charged  with  the  pay- 
ment of  debts  or  funeral  expenses,  or  was  not  subject  to  a  valid 
power  of  sale  for  the  payment  thereof.  See  Smith  v.  Coup,  6 
Dem.  4,5,  47.  But,  in  Matter  of  Richmond,  168  N.  Y.  385,  389, 
it  was  held  that  if  the  power  of  sale  is  void,  or  payment  as 
directed  is  impracticable,  this  proceeding  may  still  be  resorted 
to.  So  also  where  the  creditor  effectually  relinquishes  the  en- 
forcement of  such  a  power,  resort  may  be  had  to  the  proceed- 
ing. Matter  of  Wood,  70  App.  Div.  321.  If  the  debts  be  a 
charge  upon  the  real  estate  of  the  testator,  the  Surrogate's  Court 
has  no  jurisdiction  to  order  a  sale  for  their  payment.  The  gen- 
eral rule  as  to  the  order  in  which  a  decedent's  personal  estate 
is  to  be  applied  for  the  payment  of  his  debts,  will  not  be  dis- 
turbed except  by  express  words  in  the  will,  or  the  clear  intent 
of  the  testator  to  be  derived  from  its  language.  See  Livingston 
V.  Newliirk,  3  Johns.  Ch.  312  ;  Livingston  v.  Livingston,  ibid. 
148.     The  order  above  referred  to  is  : 

First.  The  general  personal  estate. 

Second.  Estates  specifically  devised  for  the  payment  of  debts. 

Third.  Estates  descended. 

Fourth.  Estates  specifically  devised  though  charged  generally 
with  the  payments  of  debts.  But  the  personal  estate  must  be 
first  resorted  to  even  where  the  real  estate  is  so  charged ;  and 


1256  STTEEOGATES'   COUETS. 

even  where  the  testator  gives  his  personal  estate,  he  is  supposed 
to  give  it  subject  to  the  payment  of  his  debts,  that  being  the 
first  fund  applicable  for  the  purpose ;  and  when  he  charges  his 
real  estate  with  the  payment  of  his  debts,  he  is  supposed  so  to 
charge  it  with  the  payment  of  such  debts  as  remain  after  his 
personal  estate  is  exhausted. 

§  18.  The  decree. — Title  ^fth  of  the  Code  now  under  discus- 
sion is  entitled  "  Disposition  of  decedent's  real  property  for  the 
payment  of  debts  and  funeral  expenses."  This  does  not  neces- 
sarily therefore  contemplate  a  sale  of  the  property ;  but  it  is 
expressly  provided  by  section  2760  that,  if  the  circumstances 
warrant  it,  and  it  can  be  done  to  the  advantage  of  all  persons 
interested,  the  property  need  not  be  sold  but  may  be  leased  or 
morto'ao'ed.     That  section  is  as  follows : 


"O" 


If  the  facts,  specified  in  the  last  section,  are  satisfactorily 
established,  the  surrogate  imist  inquire,  -whether  sufficient 
money  can  be  raised,  advantageously  to  the  persons  interested 
in  the  real  property,  by  a  mortgage  or  lease  of  the  real  prop- 
erty of  -which  the  decedent  died  seized,  or  of  a  part  thereof. 
And  to  that  end  he  shall  appoint  three  competent  disinter- 
ested persons  to  examine  and  appraise  each  parcel  of  such 
real  property,  and  its  rental  value,  at  its  just  and  fair  market 
value ;  they  shall  forthwith  so  appraise  the  same,  make  a  re- 
port thereof,  signed  and  verified  by  at  least  t-wo  of  them, 
describing  each  parcel,  and  stating  its  value  and  rental  value, 
and  file  the  same  in  the  surrogate's  office. 

If  he  ascertains  that  the  money  can  be  so  raised,  the  decree 
must  direct  the  execution  of  one  or  more  mortgages  or  leases 
accordingly  ;  but  a  lease  shall  not  be  made  for  a  longer  time, 
than  until  the  youngest  person,  interested  in  the  property 
leased,  attains  full  age. 

A  mortgage  or  lease,  executed  pursuant  to  such  a  decree, 
has  the  same  effect,  as  if  it  had  been  made  by  the  decedent, 
immediately  before  his  death.  §  3'?60,  Code  Civil 
Proc. 

2  R.  S.  102,  103,  §§  15,  16  and  17. 

Iq  1885,  the  provisions  as  to  appraisers  contained  in  the  second 
paragraph  -was  inserted. 

The  Surrogate  must  of  course  take  the  debts  which  have 
been  allowed  into  consideration,  in  making  this  preliminary 
inquiry  -whether  a  mortgage  or  lease  can  be  decreed  to  the  ad- 
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vantage  of  the  persons  interested.  See  Barnett  v.  Kincaid,  2 
Lansing,  320. 

If  there  are  no  infants  interested  no  lease  can  be  directed. 
For  it  is  expressly  provided,  that  a  lease  should  not  be  made 
for  a  longer  time  than  "  until  the  youngest  person,  interested 
in  the  property  leased,  attains  full  age."  There  is  no  such 
limitation,  however,  with  regard  to  mortgaging;  and  if  the 
property  is  in  such  form  as  not  to  be  capable  of  sale  in  parcels 
and  the  amount  of  the  debts  is  not  too  great,  a  decree  direct- 
ing a  mortgage  may  properly  be  made. 

But  a  decree  permitting  a  mortgage  of  a  decedent's  real  es- 
tate can  be  made  only  upon  the  same  facts  and  with  as  strict 
compliance  with  the  statutory  requirements  as  a  decree  per- 
mitting a  sale.  Duryea  v.  Macliey,  151  N.  Y.  204,  208.  The 
Surrogate  is  not  given  general  jurisdiction  to  grant  leave  to 
mortgage  real  estate  in  his  discretion  but  only  in  a  case  con- 
templated by  statute.  Thus,  in  the  case  cited,  a  Surrogate  who 
had  appointed  a  temporary  administrator  pending  contest  hav- 
ing refused  probate  to  the  will  of  the  decedent  allowed  costs  to 
the  contestants  to  be  paid  out  of  the  estate  ;  and  the  temporary 
administrator  having  no  moneys  in  his  hands  out  of  which  to 
pay  such  costs,  the  Surrogate  made  an  order  upon  consent  of 
the  attorneys  in  the  case,  authorizing  the  temporary  adminis- 
trator to  borrow  in  his  representative  capacity  the  sum  of  $2,000 
and  to  execute  a  proper  bond  and  mortgage  upon  the  real  estate 
of  which  the  decedent  died  seized,  to  secure  the  payment  of  the 
same.  This  the  court  held  he  was  wholly  without  jurisdiction 
to  do. 

The  language  of  section  2760  is  explicit  that  the  Surrogate 
(for  the  purposes  of  the  inquiry  whether  sufBcient  money  could 
be  raised  by  mortgage  or  by  lease  advantageously  to  the  per- 
sons interested  in  the  real  property),  shall  appoint  three  com- 
petent disinterested  persons  to  examine  and  appraise  each  parcel 
of  the  real  property  of  which  the  decedent  died  seized,  its  rental 
value  and  its  just  and  fair  market  value.  These  appraisers  must 
forthwith  appraise  the  same,  make  a  report  thereof  to  be  signed 
and  verified  by  at  least  two  of  them,  describing  each  parcel, 
stating  its  value  and  rental  value.  The  fact  that  the  Surrogate 
must  make  the  inquiry  in  this  way  is  not  only  apparent  from 
the  language  of  section  2760  but  also  from  the  following  section 
regarding  a  decree  of  sale  which  makes  it  a  condition  precedent 
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Order  appoint- 
in  g'  appraisers 
under  section 
2760,  C.  C.  P. 


to  making  a  decree  directing  a  sale  that "  it  appears  to  the  Sur- 
rogate upon  the  inquiry  made  as  prescribed  in  section  27t)0  that 
sufficient  money  cannot  be  raised  advantageously,  etc.,  by 
mortgage  or  lease."  The  following  is  suggested  as  a  precedent 
for  the  order  appointing  the  appraisers : 


Surrogate's  Court, 
County  of 

In  the  Matter  of  the  Disposi-' 

tion  of  the  Real  Property  of  I 

Deceased,  [ 

for  the  Payment  of  h  debts.  ^ 

(here  describe  petitioner)  having 
made  application  to  this  court  under  title  five  of 
chapter  eighteen  of  the  Code  of  Civil  Procedure 
for  a  decree  disposing  of  the  real  property  of  the 
decedent  above  named  for  the  payment  of  debts 
and  funeral  expenses ;  and  the  facts  specified  in 
section  2759  of  the  Code  of  Civil  Procedui-e  hav- 
ing been  established  to  the  satisfaction  of  the 
Surrogate ;  and  the  Surrogate  being  desirous  of 
ascertaining  whether  sufficient  money  can  be 
raised  advantageously  to  the  persons  interested 
in  said  real  property  of  which  the  decedent  died 
seized,  or  of  a  part  thereof,  as  required  by  sec- 
tion 2760  of  the  Code  of  Civil  Procedure ; 
Now  on  motion  of  said  Surrogate,  it  is 
Ordered,  that  A,  B  and  C,  (3)  three  compe- 
tent disinterested  persons  be  and  they  hereby 
are  appointed  to  examine  and  appraise  each  par- 
cel of  real  property  of  which  the  decedent  died 
seized,  described  in  the  petition  filed  in  this  court 
by  the  said  petitioner  on  the  day  of  189 
together  with  its  rental  value  at  the  just  and  fair 
market  value  thereof ;  and  they  and  each  of 
them  are  hereby  directed  to  make  a  report  thereof, 
signed  and  verified  by  at  least  two  of  them,  de- 
scribing each  parcel  as  stated,  its  value  and 
rental  value,  and  file  the  same  in  the  Surrogate's 
office  with  aU  convenient  speed. 

Surrogate. 


A  certified  copy  of  this  order  should  be  served  upon  each  of 
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the  appraisers  by  the  Surrogate's  clerk.  The  appraisers  should 
thereupon  meet  and  proceed  to  appraise  the  same  after  proper 
inspection  thereof.  The  necessary  expenses  to  which  they  are 
put  in  so  doing  may  be  paid  out  of  the  moneys  ultimately  paid 
into  the  Surrogate's  Court  for  distribution.  This  is  not  ex- 
pressly provided  in  the  Code  but  would  seem  to  be  covered  by 
subdivision  1  of  section  2793,  which  provides  that  money  paid 
into  the  Surrogate's  Court  after  a  mortgage,  lease  or  sale  of  de- 
fendant's real  estate  must  be  distributed  by  the  supplementary 
decree  in  the  following  order  : 

"  First.  The  charges  and  expenses  of  the  mortgage,  lease  or 
sale,  and  of  the  publication  of  the  notice  of  distribution,  and  the 
other  actual  disbursements  attending  the  distribution,  must  first 
be  paid."  This  undoubtedly  will  be  held  to  cover  the  proper 
expenses  of  this  appraisal  which  the  Surrogate  is  required  to 
order  for  the  purposes  of  the  inquiry  he  is  by  section  2760  di- 
rected to  make. 

§  19.  Decree  to  sell. — "When  the  report  of  the  appraisers  shall 
have  been  filed,  the  Surrogate  must  determine  from  the  facts 
therein  set  forth  as  to  the  value  of  the  several  parcels,  and  as  to 
the  rental  value  thereof  if  any,  whether  they  can  be  leased  or 
mortgaged  advantageously  within  the  meaning  of  the  statute. 
If  the  property  consists,  for  example,  of  a  single  parcel  of  unim- 
proved property  having  no  rental  value,  it  is  manifest  that  it 
could  not  be  mortgaged  to  advantage,  as,  it  being  already  a  pre- 
requisite to  the  proceeding  that  there  is  not  personal  property 
available  for  the  payment  of  the  debts,  it  necessarily  follows 
that  the  executor  or  administrator  is  without  money  which 
could  be  applied  to  pay  the  interest  upon  such  a  mortgage. 
And  a  Surrogate  is  equally  without  power,  taking  all  the  pro- 
visions of  this  title  generally  into  consideration,  to  direct  the 
placing  of  a  mortgage  for  a  sum  greater  than  the  amount  of 
valid  debts,  funeral  expenses  or  judgment  liens,  of  which  he 
has  power  in  such  a  proceeding  to  direct  the  payment.  Should 
he  make  the  preliminary  determination  that  a  lease  or  mortgage 
is  not  practicable  he  will  make  a  decree  directing  the  sale  of  the 
real  property. 

Where  it  appears  to  the  surrogate,  upon  the  inquiry  made 
as  prescribed  in  the  last  section,  that  sufficient  money  cannot 
be  raised  advantageously  to  the  persons  interested  in  the  real 
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property,  by  mortgage  or  lease,  the  decree  must  direct  a  sale 
of  the  real  property,  or  interest  in  the  real  property,  or  of  so 
much  thereof  as  is  necessary,  in  order  to  pay  the  debts,  judg- 
ment liens  thereon,  and  funeral  expenses  of  the  decedent,  as 
established  in  the  decree,  at  public  or  private  sale.  Such  de- 
cree, however,  may  provide,  if  it  appear  to  be  for  the  best 
interest  of  all  persons  interested,  that  the  said  sale  be  made 
subject  to  all  or  any  specified  liens  by  judgment  existing  at 
decedent's  death  on  said  real  property  or  any  portion  thereof, 
which  shall  have  been  established,  and  the  amount  thereof  de- 
termined by  the  said  decree.  Where  a  sale  of  all  the  real 
property,  or  interest  in  real  property,  is  not  necessai'y  for  that 
purpose,  but  enough  of  either  cannot  be  sold,  without  mani- 
fest prejudice  to  the  persons  interested,  the  decree  may  direct 
a  sale  of  all  the  real  property,  or  all  the  interest  in  real  prop- 
erty, or  both,  or  of  such  a  part  of  either  as  the  surrogate 
thinks  proper,  at  public  or  private  sale.  §  3T61,  Code 
Civil  Proc. 

2  R.  S.  103,  §§  18  and  19. 

The  words,  "at  public  or  private  sale,"  were  inserted  in  1885; 
and  the  words,  "  from  time  to  time,"  have  been  omitted  after 
"  must  direct,"  but  the  same  are  supplied  by  §  2768. 

The  discretion  given  to  the  Surrogate  as  to  whether  all  or 
part  of  the  property  is  to  be  sold,  must  of  course  be  taken  in 
connection  with  the  obvious  general  intent  of  the  statute,  namely 
the  payment  of  the  ascertained  debts,  funeral  expenses  and  judg- 
ment liens.  Where  a  Surrogate  has  ordered  a  sale  of  all  the 
real  property  upon  the  ground  that  a  sale  of  part  only  would 
work  prejudice  to  persons  interested,  the  parties  in  interest  alone 
can  complain  of  his  act,  for  if  he  errs  in  the  exercise  of  his  dis- 
cretion only  the  heirs  and  devisees  can  complain  and  try  to  re- 
verse his  act  by  appeal.  The  purchaser  at  the  sale  has  nothing 
to  do  with  this  question  nor  can  he  refuse  to  complete  the  pur- 
chase upon  the  ground  that  the  sale  made  was  in  excess  of  the 
debts  established  in  the  proceeding.  See  Matter  of  Applica- 
tion of  Dolan,  88  IST.  Y.  309,  320. 

§  20.  Suspending  execution  of  decree  when  title  is  in  con- 
troversy. 

Where  it  appears  that  any  of  the  real  property,  of  which 
the  decedent  died  seized,  cannot  be  sold,  without  manifest 
prejudice  to  the  persons  interested  therein,  by  reason  of  a 
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controversy  respecting  the  decedent's  title  thereto,  or  interest 
therein,  the  decree  may  direct  that  the  execution  thereof,  with 
respect  to  that  properly,  be  postponed,  until  the  special  di- 
rection of  the  surrogate.  In  that  case,  a  party  may  apply  at 
any  time  afterwards,  upon  notice  to  the  others  who  appeared, 
for  au  order  directing  the  execution  of  the  decree,  with  re- 
spect to  the  property  so  reserved.  §  3763,  Code  Civil 
Proc. 

The  right  to  stay  proceedings  for  the  disposition  of  the  real 
estate  of  a  decedent  for  the  payment  of  his  debts  where  the 
title  is  involved  in  litigation  or  is  under  a  cloud,  was  asserted  by 
Surrogate  Bradford  in  Hewitt  v.  Hewitt,  3  Bradf.  265.  In  1855 
he  held  that,  there  being  a  cloud  over  the  title,  it  would  be  sold 
to  great  disadvantage  if  sold  before  the  question  involved  was 
settled  ;  he  accordingly  suspended  the  proceedings  a  sufficient 
length  of  time  to  allow  a  suit  to  be  instituted  for  the  restitution 
of  the  lands,  but  he  distinctly  intimated  that  if  the  case  were 
not  carried  on  with  reasonable  diligence,  the  creditors  could  in- 
sist upon  a  sale  and  he  would  not  have  any  right  to  deny  their 
application. 

Where  it  appeared  in  proceedings  of  this  character  that  the 
real  estate  in  question  was  subject  to  three  mortgages  made  by 
the  testator  in  his  lifetime  one  of  which  was  alleged  to  have 
been  foreclosed  and  the  property  sold  in  obedience  to  the  fore- 
closure decree,  and  the  petitioner  claimed  that  the  mortgages 
were  invalid.  Surrogate  EolUns  held  that,  in  view  of  the  fact 
that  the  petitioner  might  be  practically  remediless  if  the  pro- 
ceedings should  be  dismissed,  it  was  proper  to  grant  his  appli- 
cation, that  the  proceedings  be  kept  alive  in  the  Surrogate's 
Court  until  he  should  have  reasonable  opportunity  for  attacking 
in  the  proper  forum  the  foreclosure  sale  alleged  to  be  invalid. 
Knickerbocker  v.  Decker,  4  Dem.  128. 

§  21.  Order  of  sale. 

Where  the  decree  directs  the  sale  of  two  or  pnore  distinct 
parcels  of  real  property,  of  which  the  decedent  died  seized ; 
or  his  interest  under  two  or  more  contracts  for  the  purchase 
of  distinct  parcels  of  real  property ;  the  decree  may  direct  the 
sale  to  be  made,  in  the  order  which  the  surrogate  deems  just, 
unless  it  appears  that  one  or  more  distinct  parcels,  of  which 
the  decedent  died  seized,  have  been  devised  by  him,  or  sold 
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by  his  heirs ;  in  which  case,  the  several  distinct  parcels  must 
be  sold  in  the  following  order : 

1.  Property  which  descended  to  the  decedent's  heirs,  and 
has  not  been  sold  by  them. 

2.  Property  so  descended,  which  has  been  sold  by  them. 

3.  Property  which  has  been  devised,  and  has  not  been  sold 
by  the  devisee. 

4.  Property  so  devised,  which  has  been  sold  by  the  devisee. 
§  3763,  Code  Civil  Pioc. 

2  E.  S.,  103,  part  of  §  20. 

It  will  be  noted  that  the  statute  provides  that  the  Surrogate 
shall  have  discretion  as  to  the  order  of  sale  where  there  are  two 
or  more  distinct  parcels  of  real  property  in  the  proceeding,  ex- 
cept in  case  one  or  more  distinct  parcels  of  which  the  decedent 
died  seized  appear  to  have  been  devised  by  him  or  sold  bv  the 
heirs,  in  which  case  an  equitable  order  of  sale  is  prescribed  by 
which  the  Surrogate  must  be  governed.  See  Matter  of  Clarke, 
5  Eedf.  225,  228,  under  former  statute  (2  K.  S.  103,  part  of 
§20). 

The  third  subdivision,  which  requires  that  property  which 
has  been  devised  and  has  not  been  sold  by  the  devisee  must  be 
sold,  is  a  substitute  for  the  previous  statute  which  provides  that 
the  order  should  specify  the  lands  to  be  sold  and  the  Surro- 
gate might  direct  the  order  in  which  the  several  parts  should 
be  sold  and  should  order  that  the  part  descending  to  heirs  be 
sold  before  that  devised.  And  then  it  read,  "if  it  appear  that 
any  lands  devised  or  descended  have  been  sold  by  the  heirs  or 
devisees,  than  the  land  remaining  in  their  hands  unsold  shall 
be  ordered  to  be  first  sold."  The  intent,  however,  was  that 
section  2763  of  the  Code  should  in  its  purpose  and  effect  be 
subtantially  the  same  as  the  former  statute  (2  R.  S.  103, 
§  20)  and  it  has  been  held  that  the  fair  and  equitable  con- 
struction of  the  Code  is  that  which  was  given  to  the  statute, 
to  wit :  that  the  property  referred  to  as  "devised  and  not  sold" 
is  that  remaining  unsold  of  the  particular  devisee  who  may  have 
conveyed  a  portion  only  of  the  estate  devised  to  him,  and  not 
of  the  other  devisees  who  have  not  conveyed  the  property  de- 
vised to  them.  Matter  of  Lawrence,  79  Hun,  176,  181,  citing 
Matter  of  Clarke,  supra. 

%  22.  Entire  property  must  be  sold  where  undivided  inter- 
est or  precedent  estate  is  created  by  the  will. 
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Where  the  decedent's  will  devises  an  undivided  interest  in 
real  property,  but  not  the  whole  of  his  estate  therein ;  or  cre- 
ates a  precedent  estate  in  real  property ;  or  where  an  heir  of 
the  decedent  has  sold  an  undivided  interest,  or  created  a 
precedent  estate,  in  real  property  which  descended  to  him, 
the  entire  property,  to  which  the  undivided  interest  or  prece- 
dent estate  attaches,  must  be  sold.  But,  in  applying  the  pro- 
ceeds to  the  payment  of  debts  and  funeral  expenses,  the 
application  of  the  proportion  of  the  proceeds,  belonging  to 
the  devisee  or  grantee  of  the  undivided-  interest,  or  of  the 
precedent  estate,  must  be  postponed  to  the  application  of  the 
residue,  in  the  order  prescribed  in  the  last  section,  in  Hke 
manner  as  if  that  undivided  interest  or  precedent  estate  was 
a  distinct  parcel  of  the  property.  §  3164:,  Code  Civil 
Proc. 

While  this  provision  of  the  statute  is  new  it  has  always  been 
held  proper  for  the  Surrogate  to  direct  in  such  a  case  a  sale  of 
the  entire  fee.  See  Pelletreau  v.  Smith,  30  Barb.  494.  See 
also  Dolan's  Estate,  88  N.  Y.  309. 

§  23.  Form  of  the  decree. 

A  decree  directing  that  real  property  be  mortgaged,  leased 
or  sold,  or  that  an  interest  in  real  property  be  sold,  as  pre- 
scribed in  this  title,  must  describe  it  with  common  certainty ; 
and  must  direct  that  a  mortgage,  lease,  or  sale  thereof,  for 
the  purpose  of  paying  the  debts,  judgment  liens  ordered  to 
be  paid,  or  funeral  expenses,  established  by  the  decree,  be 
made  by  the  executor  or  administrator,  upon  his  giving  the 
bond  prescribed  by  law  ;  or,  in  case  of  his  failure  so  to  do, 
by  a  freeholder,  to  be  appointed  by  the  surrogate,  as  pre- 
scribed by  law ;  and  in  case  a  sale  thereof  be  directed,  may 
authorize  the  same  to  be  made  at  private  sale,  at  a  price  not 
less  than  the  value  thereof,  as  appraised  pursuant  to  the  pro- 
visions of  section  twenty-seven  hundred  and  sixty  of  this 
code.     §  3765,  Code  Civil  Proc. 

The  decree  should  be  substantially  in  the  following  form : 
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Decree  to  sell. 


State   name 
petitioner. 


of 


State  appear- 
ances and  appoint- 
ment of  special 
guardian  if  any. 


Present : 


Surrogate's  Coui't 
Caption. 

Hon. 


Surrogate. 


In  the  Matter  of  the  Dispo-" 
sition  of  the  Eeal  Property 
of  deceased,  y 

for  the  Payment  of  h  I 

Debts,  etc.  J 

of  late  of  the 

town  of  county  of  Cattaraugus,  deceased, 

having  heretofore,  and  within  three  years  after 
the  issue  of  letters  on  the  estate  of  said  deceased, 
duly  presented  to  the  Surrogate's  Court  of  said 
county  of  Cattaraugus,  his  petition  duly  verified, 
on  the  day  of  18  praying  for  a  decree 
directing  a  disposition  of  the  said  decedent's 
real  property  to  pay  his  debts  and  funeral  ex- 
penses, by  mortgaging,  leasing  or  selling  the 
same  in  accordance  with  the  statutes  of  this 
State,  and  the  practice  of  this  court  applicable 
thereto.  And  the  said  Surrogate  having  been 
duly  satisfied  upon  proper  inquiry  and  evidence 
that  a  proper  case  was  made  and  presented,  and 
that  all  the  facts  specified  in  section  2752,  Code  of 
Civil  Procedure,  have  been  ascertained  as  far  as 
they  can  be,  upon  diligent  inquiry ;  and  that  the 
debts  and  funeral  expenses  of  said  decedent  can- 
not be  paid  without  resorting  to  his  real  property 
therefor ;  and  having  thereupon  issued  a  citation 
pursuant  to  the  prayer  of  said  petition,  requiring 
all  the  parties  named  in  said  petition,  and  all 
other  necessary  parties,  as  prescribed  in  title  fifth, 
of  chapter  eighteenth,  of  the  Code  of  Civil  Pro- 
cedure, to  appear  before  him,  the  said  surrogate, 
at  his  office  in  the  village  of  on  the 

day  of  18         to  show  cause  why  a  decree 

should  not  be  made  on  this  application  ;  and  the 
citation  having  been  returned  on  that  day,  and 
filed  with  due  proof  of  the  service  thereof  upon 
the  parties  to  whom  it  was  directed,  and 
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and  the  said  surrogate  having  heard  the  proofs  and 
allegations  of  the  parties,  and  the  facts  required 
by  section  2759,  Code  of  Civil  Procedure,  having 
been  established  to  the  satisfaction  of  the  surro- 
gate, and  the  surrogate  having  inquired  whether 
sufficient  money  can  be  raised  advantageously  to 
the  persons  interested  in  the  real  property  by  a 
mortgage  or  lease  of  the  real  property  of  which 
the  decedent  died  seized  or  a  part  thereof  ;  and 
to  that  end  having  appointed  three  disinterested 
and  competent  persons  to  examine  and  appraise 
each  parcel  of  such  real  property  and  its  rental 
value  at  its  just  and  fair  market  value ;  and  the 
same  persons  having  so  appraised  the  same,  and 
made  a  report  signed  by  them  describing  each 
parcel  and  stating  its  value  and  rental  value,  and 
having  filed  the  same  in  said  surrogate's  office, 
and  the  said  surrogate  having  accordingly  ascer- 
tained upon  inquiry  duly  made  as  aforesaid,  that 
sufficient  money  cannot  be  raised  advantageously 
to  the  persons  interested  in  the  said  real  property, 
by  mortgage  or  lease  of  tlie  same  ;  but  that  a  de- 
cree to  sell  the  same  is  necessary  to  pay  the  debts 
and  funeral  expenses  of  said  decedent ;  and  it 
further  appearing  that  the  debts  (and  funeral  ex- 
penses) enumerated  in  schedule  A  hereto  annexed 
and  forming  a  part  of  this  decree,  have  been  estab- 
lished before  the  said  Surrogate  as  valid  and  sub- 
sisting debts  against  the  decedent's  estate  ;  and 
that  the  claims  enumerated  in  schedule  B  hereto 
annexed  have  been  rejected,  and  that  the  vouch- 
ers in  support  of  each  debt. so  established  have 
been  filed  and  remain  in  the  Surrogate's  office. 

Now  therefore,  on  motion  of  attorney  for 

the  said  petitioner 

It  is  ordered,  adjudged  and  decreed : 
1.  That  the  claims  so  enumerated  in  schedule 
A  hereto  annexed,  at  the  sums  therein  respec- 
tively stated,  are  valid  and  subsisting  debts  against 
said  decedent's  estate ;  that  the  claim  of  is  a 
reasonable  charge  for  the  funeral  expenses  of 
said  decedent ;  and  that  the  claim  of  in 

schedule  B        rejected. 

80 


1266 


SUBROGATES     COUKTS. 


State  name  and 
officiid  cliiuaoter 
of  petitioner. 

See  sec.  2766. 


In  addition  to 
t  li  e  description 
here  state  as  to  or- 
der of  sale,  and  in 
a  proper  case  the 
facts  required  by 
sections  2762,  2779 
and  2781. 


2.  That  for  the  purpose  of  paying  the  debts 
and  funeral  expenses,  established  as  aforesaid,  a 
sale  of  the  following  described  real  property,  of 
■which  said  decedent  died  seized,   be  made  by 


upon  h  executing  and  filing  with  the  Surrogate 
of  this  county  the  bond  prescribed  by  law,  in  the 
penalty  of  dollars,  and  with  at  least  two 

sureties,  or  in  case  of  his  failure  so  to  do  within 
days  from  the  date  of  tliis  decree,  by  a  free- 
holder to  be  appointed  by  the  Surrogate  as  pre- 
scribed by  law. 

That  in  case  a  private  sale  of  said  lands  and 
premises  is  deemed  by  said  advisable,  he 

is  hereby  directed  to  enter  into  a  contract  there- 
for in  w^riting,  subject  to  the  approval  of  the  said 
Surrogate,  and  file  the  same,  with  his  verified  re- 
port of  sale  herein. 

The  premises  so  to  be  sold  are  bounded  and 
described  as  follows  : 


Nature  of  claim. 


Schedule  A. — Debts  Established. 

Creditors.    |    Face.     |  When  due.  |  Payments.   |  Amoant  unpaid. 
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Schedule  B. — Claims  Eejected. 


Creditor.      I  Nature  of  claim. 


Amount. 


The  word  "  parcel "  used  in  connection  with  lands  in  this  pro- 
ceeding has  been  distinguished  from  the  word  "lot."  For  ex- 
ample where  a  proceeding  was  had  for  the  disposition  of  dece- 
dent's land  for  the  payment  of  debts,  live  city  lots  were  valued 
together  in  the  appraiser's  report ;  it  appeared  that  they  lay  to- 
gether and  formed  a  single  parcel  and  that  the  valuation  was 
substantially  in  compliance  with  section  2752  of  the  Code. 
Matter  of  Mo  Gee,  5  App.  Div.  527.  But  for  the  purpose  of  a 
sale  and  for  the  purpose  of  directing  the  sale  of  two  or  more 
distinct  parcels  or  the  selling  so  many  parcels  as  may  suffice  to 
pay  the  debts,  a  Surrogate  witi  treat  city  lots  as  distinct  parcels 
unless  of  course  it  is  improved  propert}'  and  one  building  covers 
two  or  more  city  lots.  The  facts  in  each  particular  case  will 
determine  along  reasonable  lines  whether  to  treat  the  lot  or  the 
aggregate  property  as  the  parcel  unit. 

§  2J:.  Same  subject  continued. — The  provision  in  section 
2765  that  the  decree  must  describe  the  property  to  be  mort- 
gaged, leased  or  sold  "  with  common  certainty  "  merely  requires 
a  description  sufficient  to  certainly  identify  the  property.  Thus, 
where  the  land  was  described  as  "being  91  acres  of  the  south- 
west corner  of  lot  number  11 "  and  it  appeared  that  the  deceased 
died  seized  of  91  acres  in  lot  number  11,  and  that  his  land  touched 
the  southwest  corner,  it  was  held  to  be  a  sufficiently  certain  de- 
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soription.  Bloom  v.  Burdick,  Hill,  130.  See  also  Jackson  v. 
Irwin,  10  Wend.  442.  It  is  within  the  power  of  the  Surrogate 
to  amend  the  decree  in  case  of  an  inadvertent  error  in  the  de- 
scription of  the  property.  'Sheldon  v.  Wright,  5  N.  Y.  497.  But 
of  course  the  hearing  cannot  be  reopened  for  the  purpose  of  al- 
tering or  modifying  the  decree  or  of  taking  new  evidence  with- 
out serving  notice  upon  all  the  parties  or  their  attorneys  who 
appeared  upon  the  hearing.  Matter  of  Hearman,  34  IST.  Y.  St. 
Kep.  231.  At  the  time  of  making  this  decree  for  the  sale,  it  is 
not  proper  to  fix  the  costs  of  any  of  the  parties.  This  can  only 
be  done  at  the  time  of  the  entry  of  the  supplemental  decree  of 
distribution  described  in  section  2793.  See  Long  v.  Olmstead,  3 
Dem.  581 ;  Matter  of  Laird,  42  Hun.  136. 
§  25.  The  executor  or  administrator  must  give  a  bond. 

Before  an  executor  or  administrator  can  execute  a  decree 
directing  tliat  the  property  be  mortgaged,  leased,  or  sold,  lie 
must  execute,  and  file  with  the  surrogate,  his  bond,  with  two 
or  more  sureties,  to  the  people  of  the  state,  in  a  penalty, 
fixed  by  the  surrogate,  not  less  than  twice  the  sum  to  be 
raised,  if  the  decree  directs  a  mortgage ;  or,  if  it  directs  a 
lease,  in  such  a  penalty  as  the  surrogate  thinks  proper;  or, 
if  it  directs  a  sale,  in  a  penalty  not  less  than  twice  the  value 
of  the  real  property',  or  interest  in  real  property,  directed  to 
be  sold. 

The  bond  must  be  conditioned  for  the  faithful  performance 
of  the  duties  imposed  upon  the  principal  by  the  decree  ;  for 
the  payment  into  the  surrogate's  court,  within  twenty  days 
after  the  receipt  thereof,  by  the  principal,  of  all  money  aris- 
ing from  the  mortgage,  lease',  or  sale;  for  the  delivery  to  the 
surrogate,  within  the  same  time,  of  all  the  securities  taken 
thereupon ;  and  for  the  accounting  by  the  principal,  for  all 
money  received  by  him,  whenever  he  is  required  so  to  do,  by 
a  court  of  competent  jurisdiction.  §  SIGG,  Code  Civil 
Proc. 

2  E.  S.  103,  §§  21  and  22. 

The  Surrogate  may  determine  for  himself  the  value  of  the 
real  property  for  the  purpose  of  fixing  the  penalty  of  the  bond. 
The  allegations  in  the  petition  are  not  conclusive  upon  him  and 
it  may  be  shown  before  the  Surrogate  that  the  real  value  is  less,  as 
well  as  more,  than  the  value  as  stated  in  the  petition.    Jackson  v. 
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Holladay,  3  Eedf.  379.  The  mere  fact  that  the  administrator 
is  insolvent,  does  not  affect  the  question  of  his  being  directed 
to  execute  the  decree.  "Whether  solvent  or  insolvent  he  must 
give  the  bond  described  in  that  section.  His  solvency  or  in- 
solvency is  wholly  immaterial  {Matter  of  Geo7'ffi,21  Misc.  419, 
423)  except  as  it  may  affect  his  ability  to  procure  the  necessary 
bond.  In  case  of  his  failure  to  give  the  bond  prescribed  by  law 
for  whatever  reason,  then  a  freeholder  must  be  appointed  to  exe- 
cute the  decree.  This  is  by  virtue  of  section  2767,  which  is  as 
follows : 

Where  there  are  two  or  more  executors  or  administrators, 
if  either  of  them  fails,  within  such  time  as  the  surrogate  deems 
reasonable,  to  give,  or  to  join  with  his  co-executors  or  co- 
administrators in  giving,  a  bond,  as  prescribed  in  the  last 
section,  the  surrogate  may  direct  those  who  have  given  the 
bond,  to  proceed  to  execute  the  decree. 

But  if  a  sole  executor  or  administrator,  or  all  the  exec- 
utors or  administrators  so  faU,  the  surrogate  must  make  an 
order,  appointing  a  disinterested  freeholder  to  execute  the 
decree.  He  may  vacate  such  an  appointment  and  make  a 
new  appointment,  from  time  to  time,  as  the  case  requires. 

A  person  so  appointed  must  give  a  bond,  in  all  respects 
like  that  required  from  an  executor  or  administrator,  as  pre- 
scribed in  the  last  section. 

In  making  such  an  app(jintment,  the  surrogate  must  give  a 
preference  to  a  competent  person  nominated  by  the  crerlitors, 
whose  debts  have  been  established,  or  a  majority  of  them  in 
number  and  amount.     §  3767,  Code  Civil  Proc. 
2  K.  S.  lOi,  §§  23  and  24. 

The  following  is  suggested  as  a  form  for  the  order : 

Surrogate's  Court 
Caption. 

Present : 

Hon. 

Surrogate. 

Title.    I 

executor  of  the  last  will  and  testament 
of  late  of  deceased,  having  hereto- 

fore and  within  three  years  after  the  issuance  of 
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letters  on  the  estate  of  said  decedent  presented  to 
this  Surrogate's  Court  his  petition,  duly  verified, 
on  the        day  of  18     praying  for  a  decree 

directiug  the  disposition  of  the  said  decedent's 
real  property  to  pay  his  debts  and  funeral  ex- 
penses by  mortgaging,  leasing  or  selling  the  same 
in  accordance  with  the  statutes  of  this  state  and 
the  practice  of  this  court  applicable  thereto ;  and 
the  various  proceedings  prescribed  by  law  having 
been  duly  had ;  and  a  decree  having  been  there- 
upon entered  directing  the  said  executor  to 
sell  {or  mortgage,  or  lease)  the  real  property  of 
said  decedent,  of  which  he  died  seized  and  de- 
scribed in  such  decree,  for  the  payment  of  such 
debts  and  funeral  expenses,  upon  his  executing 
and  filing  with  the  Surrogate  the  bond  pi-escribed 
by  law  in  the  penalty  and  form  prescribed  in  said 
decree,  and  the  said  executor  having  failed  to 
execute  and  file  such  bond  within  the  time  limited 
by  said  decree,  to  wit :  on  or  before  the  day 
of  and  the  creditors  whose  debts  have  been 
established  (or  a  majority  of  them  in  number  and 
amount)  having  nominated  a  disinterested 
freeholder  as  a  competent  person  to  execute  such 
decree. 

Now  on  motion  of  it  is. 

Ordered  that  the  said  be  and  he  is  hereby 

appointed  in  place  of  the  said  executor  to 

make  the  sale  {or  mortgage,  or  lease)  directed  by 
such  decree  upon  his  executing  and  filing  with 
the  Surrogate  of  this  county  the  bond  prescribed 
by  law  in  the  penalty  of  dollars  and  with 

at  least  two  sureties  and  conditioned  for  the  faith- 
ful performance  of  the  duties  imposed  upon  him 
by  such  decree  and  for  the  payment  into  the  Sur- 
rogate's Court  within  twenty  days  after  the  re- 
ceipt thereof  by  him  of  all  money  arising  from 
the  sale  {or  mortgage,  or  lease)  for  the  delivery 
to  the  SuiTogate  within  the  same  time  of  all  the 
securities  taken  thereupon  and  for  his  accounting 
for  aU  money  received  by  him  whenever  he  is  re- 
quired so  to  do  by  a  court  of  competent  jurisdic- 
tion. Surrogate. 
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§  26.  Order  directing  execution  of  decree. — The  decree  can- 
not be  executed  until  the  bond  required  by  sections  2766  or 
2767  shall  have  been  filed.  Even  when  the  bond  has  been 
filed  the  decree  need  not  be  executed  in  whole  ;  and  before  it 
can  be  executed  at  all,  an  order  must  be  made  directing  the 
manner  in  which  the  decree  should  be  executed,  that  is  to  say, 
whether  the  executor  or  freeholder  shall  proceed  to  sell  all  the 
property  indicated  in  the  decree,  or  only  so  much  thereof  as 
the  Surrogate  may  then  in  his  discretion  designate.  The  stat- 
ute provides  as  follows : 

Where  an  executor  or  administrator,  or  a  freeholder  ap- 
pointed as  prescribed  in  the  last  section,  has  given  the  requi- 
site bond,  an  order  must  be  made,  reciting  the  fact,  and  di- 
recting him  to  proceed  to  execute  the  decree.  The  order  may 
direct  the  execution  of  the  decree,  with  respect  to  all  or  any 
part  of  the  real  property,  or  any  of  the  interests  in  real  prop- 
erty, specified  in  the  decree.  Where  it  directs  the  execution 
of  the  decree,  with  respect  to  part  only,  an  order  to  execute 
it  with  respect  to  any  other  part  or  parts,  may  be  made  from 
time  to  time,  as  the  case  requires.  §  3168,  Code  Civil 
Proc. 

The  form  of  this  order  should  be  substantially  as  follows : 

Surrogate's  Court 
Caption. 
Present : 

Hon. 

Surrogate. 

tion2768.  xitle.    | 

executor  of  the  last  wUl  and  testament 
of  late  of         deceased,  having  heretofore 

and  within  three  years  after  the  issuance  of  let- 
ters on  the  estate  of  the  said  deceased  presented 
to  this  Surrogate's  Court  his  petition,  duly  veri- 
fied, on  the  day  of  18  praying  for  a 
decree  directing  a  disposition  of  the  real  property 
of  said  decedent  to  pay  his  debts  and  funeral  ex- 
penses by  mortgaging,  leasing  or  selling  the  same 
in  accordance  with  the  statutes  of  this  state  and 
the  practice  of  this  cooit  applicable  thereto ;  and 


Order  directing 
execution  of  de 
cr«e    under   sec- 
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all  the  proceedings  required  by  law  having  been 
duly  had,  and  a  decree  having  been  thereupon 
made  by  the  said  Surrogate's  Court  and  entered 
the  day  of  18  directing  a  sale  {or  mort- 
gage, or  lease,  as  the  case  may  he)  of  the  real  prop- 
erty, of  which  said  decedent  died  seized  specific- 
ally described  in  said  decree,  by  said  executor 
for  the  payment  of  such  debts  or  funeral  ex- 
penses. 

And  the  said  executor  having  executed  and 
filed  with  the  Surrogate  a  bond  as  required  by 
section  2766  of  the  Code  of  Civil  Procedure  in 
the  penalty  fixed  by  the  Surrogate  (by  order  made 
and  entered  on  the  day  of  18  )  and  con- 
ditioned as  prescribed  by  law. 

{Here  insert  in  case  it  is  intended  to  direct  the 
execution  of  the  decree  only  in  part)  And  it  ap- 
pearing to  the  satisfaction  of  the  Surrogate  that 
the  said  decree  need  only  be  executed  in  part  at 
the  present  time. 

ISow  on  motion  of  attorney  for  said  ex- 

ecutor it  is, 

Ordered  that  the  said  executor  proceed  to  ex- 
ecute the  said  decree  {if  it  is  desired  to  execute 
the  decree  wholly  say,  with  respect  to  all  the  real 
property  therein  mentioned)  ;  {if  it  is  desired  that 
it  be  executed  only  in  part  say^  with  respect  to  the 
real  property  mentioned  in  paragraphs  X  and  Y 
of  said  decree)  {or  if  the  p^-opjerty  cannot  he  iden- 
tified with  sufficient  exactiiess  in  this  way  insert 
descripition  of  the  lots  as  to  which  it  is  intended 
that  the  decree  shall  he  executed.)      {Note.) 

{In  case  the  decree  is  executed  only  in  part  add) 
and  it  is 

Further  ordered  that  said  executor  have  leave 
to  apply  for  such  other  and  further  directions  with 
regard  to  the  execution  of  the  said  decree  here- 
after from  time  to  time  as  the  case  requires. 

It  is  competent  for  the  Surrogate  to  insert  a  provision  in  the 
order  directing  the  execution  of  the  decree  as  to  the  terms  upon 
which  the  sale  may  be  made ;  this  is  by  virtue  of  section  2771, 
which  is  as  follows : 


Note.  See  sec- 
tion 2771  as  to  in- 
serting provisions 
for  credit  dis- 
cussed below. 


DISPOSITION   OP   DECEDEKT's   REAL   PROPERTY,  ETC.   1273 

The  surrogate  may,  in  the  order  directing  the  execution  of 
the  decree,  or  in  a  separate  order  made  before  the  sale,  allow 
a  sale  to  be  made  upon  a  credit,  not  exceeding  three  years, 
for  not  more  than  three-fourths  of  the  purchase  money,  to  be 
secured  by  the  purchaser's  bond,  and  his  mortgage  on  the 
property  sold,  except  where  the  sale  is  that  of  an  interest 
under  a  contract;  in  which  case,  the  order  may  prescribe 
the  security  to  be  given.    §  3771,  Code  Civil  Proc. 

2  E.  S.  105,  §  28. 

Before  the  Code  it  was  held  that  the  administrator  could  also 
sell  upon  credit,  even  in  the  absence  of  a  direction  by  the  Sur- 
rogate, if  all  the  creditors  consented.  Maples  v.  Howe,  3  Barb. 
Ch.  611. 

§  27.  Sale  of  part  where  appeal  is  pending. — In  case  an 
appeal  has  been  taken  from  the  decree  directing  the  disposi- 
tion of  the  decedent's  real  propert}'  for  the  payment  of  debts 
and  funeral  expenses,  and  the  appeal  involves  only  the  rights 
of  one  or  more  creditors,  and  the  real  property  is  suflBcient  to 
cover  the  rights  of  all  persons  interested,  and  is  so  situated  as 
that  .part  can  be  reserved  pending  the  appeal  and  the  balance 
can  be  sold  without  prejudicing  the  rights  of  the  appellants, 
the  Code  provides  for  an  order  directing  a  sale  regardless  of 
the  appeal.     The  provision,  is  as  follows  : 

Where  the  only  question,  upon  an  appeal  taken  from  a  de- 
cree directing  a  sale  of  real  property,  or  of  an  interest  in  real 
pi^operty,  or  both,  relates  to  the  validity  or  amount  of  a  debt 
or  judgment  lien  established  by  the  decree,  and  the  real  prop- 
erty directed  to  be  sold,  or  to  which  the  interest  directed  to 
be  sold  attaches,  consists  of  two  or  more  distinct  parcels,  the 
sale  of,  or  with  respect  to  one  or  more  of  which  will  suffice  to 
pay  all  the  other  debts  and  liens  so  established  and  directed 
to  be  paid,  leaving  enough  real  property,  or  interest  in  real 
property  unsold  to  satisfy  the  claim  drawn  in  question  upon 
the  appeal  the  appellate  court  may,  upon  the  motion  of  any 
party  to  the  special  proceeding  in  the  surrogate's  court,  made 
upon  notice  to  all  parties  to  the  appeal,  direct  the  snrrogate's 
court  to  cause  the  decree  to  be  executed  with  respect  to  the 
distinct  parcels  of  real  property  which  will  suffice  to  pay  the 
debts  an«l  judgment  liens  ordered  paid,  not  in  controversy ; 
and  the  proceeds  of  a  sale,  made  pursuant  thereto,  to  be  dis- 
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tributed  in  like  manner  as  if  the  decree  related  only  to  those 
parcels  and  those  debts  or  liens ;  except  that  any  surplus, 
which  may  remain  for  distribution  after  payment  of  those 
debts  or  liens,  or  so  much  thereof  as  will  suflBce  to  pay  the 
demand  in  controversy,  must  be  paid  into  the  surrogate's 
court  and  retained  by  the  county  treasurer,  subject  to  the 
order  of  the  surrogate  to  abide  the  event  of  the  aj^peal.  But 
this  section  does  not  authorize  a  sale  of  any  distinct  parcel, 
otherwise  than  in  the  order  prescribed  for  that  purpose,  in 
sections  twenty-seven  hundred  and  sixty-four  and  twenty- 
seven  hundred  and  sixty-five  of  this  act.  §  3'J'69,  Code 
Civil  Proc. 

The  following  is  suggested  as  a  form  for  the  order  under  this 
section : 

Appellate  Division 
Caption. 


Order  under 
section  2769  of 
Code  of  Civil  Pro- 
cedure. 


Present : 

Hon. 

Justices. 

Title.    I 

A  decree  having  heen  made  in  the  above  enti- 
tled proceeding  by  the  Surrogate's  Court  of  the 
county  of  directing  a  sale  (or  mortgage,  co- 
lease)  of  the  real  property  therein  described  of 
which  late  of  deceased,  died  seized, 

and  an  appeal  having  been  taken  from  such  de- 
cree by  one  of  the  parties  interested  in  such 
proceeding,  and  said  appeal  being  novsr  pending 
undetermined  and  the  proceedings  under  said  de- 
cree having  been  stayed,  and  it  appearing  to  the 
satisfaction  of  this  court  that  the  only  question 
upon  snch  appeal  relates  to  the  validity  or  amount 
of  a  debt  {or  judgment  lien)  established  by  such 
decree ;  and  it  further  appearing  that  the  real 
property  directed  to  be  sold  consists  of  two  (or 
more)  distinct  parcels  the  sale  of  one  (or  more) 
of  which  will  suffice  to  pay  all  the  other  debts 
(and  hens)  so  established  and  directed  by  such 
decree  to  be  paid  ;  and  that  the  real  property  then 
still  remaining  unsold  will  be  sufficient  to  satisfy 
the  claim  drawn  in  question  upon  this  appeal. 
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Note.  Or  describe 
the  parcels  per- 
mitted to  be  sold 
■witli  "reasonable 
certainty"  in  the 
order. 


Note.  In  exe- 
cuting this  order 
the  Suvrogate  is 
limited  by  tlie  pro- 
visions of  sections 
2764  and  2765.  Sea 
section  2769,  last 
paragraph. 


Now  upon  motion  of  one  of  the  parties  to 
the  special  proceeding  in  the  Surrogate's  Court, 
and  notice  having  been  duly  given  to  all  parties 
to  the  appeal,  it  is 

Ordered  that  the  Surrogate's  Court  of  the 
county  of  be  and  it  hereby  is  directed  to  cause 
the  said  decree  made  and  entered  as  aforesaid  on 
the  day  of  18      to  be  executed  with  re- 

spect to  the  said  distinct  parcels  of  real  property 
{Note)  which  will  suffice  to  pay  the  debts  and 
judgment  liens  ordered  paid  and  not  in  contro- 
versy upon  this  appeal,  and  it  is 

Further  ordered  that  said  Surrogate's  Court 
cause  the  proceeds  of  the  sale  made  pursuant  to 
said  decree  and  to  this  order  to  be  distributed  in 
like  manner  as  if  the  decree  related  only  to  those 
parcels  and  those  debts  or  Hens,  excepting  that 
any  surplus  that  may  remain  for  distribution 
after  payment  of  those  debts  or  bens,  or  so  much 
thereof  as  will  suffice  to  pay  the  demand  in  con- 
troversy upon  this  appeal,  shall  be  paid  into  said 
Surrogate's  Court  and  retained  by  the  countj' 
treasurer  of  said  county  of  subject  to  the 

further  order  of  the  Surrogate  to  abide  the  event 
of  this  appeal.     {Note.) 


§  23.  Effect  of  the  death,  remoyal  or  disqualification  of 
the  executor,  administrator  or  freeholder  directed  to  exe- 
cute the  decree. 


The  death,  removal,  or  disqualification,  before  the  complete 
execution  of  a  decree,  of  all  the  executors  or  administrators, 
who  have  been  directed  to  execute  it,  or  of  a  freeholder  ap- 
pointed for  the  purpose,  does  not  suspend  or  affect  the  exe- 
cution thereof ;  but  the  successor  of  the  person  who  has  died, 
been  removed,  or  become  disqualified,  must  proceed  to  com- 
plete all  unfinished  matters,  as  his  predecessor  might  have 
completed  the  same ;  and  he  must  give  such  security  for  the 
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due  performance  of  his  duties,  as  the  surrogate  prescribes. 
§  3770,  Code  Civil  Proc. 

L.  1850,  ch.  I(j2. 

§  29.  Mode  of  sale. 

Each  distinct  parcel  of  real  property  must  be  sold  in  the 
county,  where  it,  or  a  part  thereof,  is  situated.  The  provi- 
sions of  sections  1384,  1385,  1386,  1434,  1435,  and  1436  of 
this  act,  apply  to  a  public  sale  of  real  property,  or  of  an  in- 
terest in  real  property,  as  prescribed  in  this  title.  In  making 
the  application,  each  provision  relating  to  the  sheriff  is  deemed 
to  apply  to  the  person  making  the  sale,  pursuant  to  the  decree, 
and  the  order  directing  the  execution  thereof.  A  private  sale 
of  real  property,  or  of  an  interest  in  real  property,  must  be 
made  by  contract  in  writing,  subject  to  the  approval  of  the 
surrogate.     §  3 7  7  3,  Cocle  Civ  il  Proc. 

Substituted  for  2  R.  S.  104,  §§  25,  26  and  59. 

The  sections  referred  to  in  section  2772  are  as  follows : 

Section  1384  relates  to  sales,  when  and  how  conducted. 
Must  be  made  at  public  auction,  between  9  A.  M.  and  sunset. 

Section  1385  relates  to  the  penalty  of  $50.00  for  taking 
down  or  defacing  a  notice  of  sale,  unless  the  notice  was  de- 
faced or  taken  down  with  the  consent  of  the  person  seeking  to 
enforce  the  forfeiture. 

Section  1386  provides :  That  neither  an  omission  by  the 
persons  directed  to  make  the  sale  to  give  notice  as  required  by 
law,  or  in  the  taking  down  or  defacing  of  a  notice  when  put 
up  affects  the  validity  of  a  sale  made  to  a  person  in  good  faith, 
without  notice  of  the  omission  or  offense. 

Section  1434  contains  provision  as  to  how  notice  of  sale  of 
real  property  is  to  be  given  by  the  person  who  sells  real.prop- 
erty: 

1.  A  written  or  printed  notice  thereof  must  be  conspicu- 
ously fastened  up,  at  least  forty-two  days  before  the  sale,  in 
three  iniblic  places,  in  the  town  or  city  where  the  sale  is  to 
take  place,  and  also  in  three  public  places,  in  the  town  or  city 
where  the  property  is  situated,  if  the  sale  is  to  take  place  in 
another  town  or  city. 

2.  A  copy  of  the  notice  must  be  published  at  least  once  in 
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each  of  the  sis  weeks  (the  publication  is  sufficient  if  inserted 
once  each  week  for  the  six  weeks  before  the  sale,  although  six 
full  weeks  should  not  have  elapsed  between  the  date  of  the  fii'st 
publication  and  the  day  of  sale :  Wood  v.  Morehouse,  45  N.  Y. 
368,  aff'g  1  Lans.  405  ;  Olcott  v.  Robinson,  21  N.  Y.  150, 
rev'g  20  Barb.  148) immediately  preceding  the  sale,  in  a  news- 
paper published  in  the  county  (or  published  in  an  incorpo- 
rated village,  a  part  of  which  is  within  the  county),  if  there 
is  one  (a  newpaper  published  in  such  village  or  county) ,  or  if 
there  is  none,  in  the  newspaper  printed  at  Albany,  in  which 
legal  notices  are  required  to  be  published. 


Section  1435  requires  the  notice  to  describe  the  real  property 
to  be  sold  with  common  certainty,  by  setting  forth  the  name  of 
the  township  or  tract,  and  the  number  of  the  lot,  if  there  is  any, 
or  by  some  other  appropriate  description.  It  is  further  pro- 
vided, that  the  validity  of  the  sale  is  not  affected  by  the  fact, 
that  the  property  sold  is  part  only  of  the  property  advertised 
to  be  sold. 

What  has  already  been  said  with  regard  to  certainty  of  de- 
scription in  connection  with  the  decree,  applies  in  this  connec- 
tion. Thus  where  a  description  referred  to  a  map  but  did  not 
state  where  the  map  was  to  be  found  nor  did  it  specify  the  quan- 
tity of  land  offered,  it  was  held  not  to  be  sufficient  certainty 
for  the  purpose  of  the  notice  of  sale.  See  G'Donnell  v.  Lind- 
say, 39  jST.  Y.  Supp.  523. 

Section  1436  provides  a  penalty  for  selling  real  property  with- 
out giving  notice  thereof  as  prescribed  by  sections  1434  and  1435 
or  by  giving  notice  otherwise  than  prescribed  in  chapter  13, 
"one  thousand  dollars  to  the  partj'  injured,  in  addition  to  the 
damages  which  the  latter  sustains  thereby." 

It  has  been  held  that  where  the  lands  sold  are  situated  in  a 
city,  the  notice  of  a  sale  should  be  posted  in  the  ward  where 
the  land  is  situated.  See  Matter  of  M^Feeley,  2  Eedf.  241.  But 
this  was  under  a  wording  of  the  former  act  (2  R.  S.  104)  re- 
quiring that  notice  of  the  time  and  place  of  holding  the  sale 
should  be  posted  for  six  weeks  at  three  of  the  most  public  places 
in  the  town  or  ward  where  the  sale  should  be  had.  The  present 
provision  incorporated  into  section  2742  by  reference  provided 
that  it  must  be  posted  in  the  town  or  city.  The  directions,  how- 
ever, of  the  statute  in  regard  to  the  form  of  the  notice  are  ex- 
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plicit  and  must  be  strictly  complied  with,  otherwise  the  sale 
m-dy  be  vacated  and  set  aside. 
§  30.  Manner  of  conducting  sale. 

Where  real  property  to  be  sold  at  public  sale  consists  of 
one  or  more  distinct  parcels,  the  person  making  the  sale  must 
cause  each  distinct  parcel  to  be  separately  exposed  for  sale, 
unless  otherwise  directed  in  the  decree,  or  in  the  order  to 
execute  the  same,  or  in  an  order  subsequently  made  by  the 
surrogate.    §  37 73,  Code  Civil  Proc 

It  has  been  noted  in  another  connection,  in  discussing  the 
petition,  that  the  valuation  of  the  property  in  parcels  is  a  sub- 
stantial compliance  with  the  statute  although  the  parcels  con- 
sisted of  several  lots.  Matter  of  MoGee,  5  App.  Div.  527. 
But  in  regard  to  the  sale  it  may  be  said  that  the  unit  of  prop- 
erty in  city  property  is  the  city  lot ;  although  in  country  prop- 
erty the  parcel  or  tract  consisting  of  contiguous  property  form- 
ing a  separate  marketable  piece,  may  be  the  unit. 

Section  3343  of  the  Code,  subdivision  16,  defines  a  distinct 
parcel  of  real  property  as  a  part  of  the  property  which  is  or  may 
beset  off  bj'^ boundary  lines,  as  distinguished  from  an  undivided 
share  or  interest  therein.  It  is  the  duty  of  the  officer  conduct- 
ins:  the  sale  to  inform  himself  as  to  the  character  and  situation 
of  the  property  before  he  sells  [(JDonnell  v.  Lindsay,  39  N.  Y. 
Siipp.  523),  and  to  sell  the  property  in  such  parcels  as  shall  be 
best  calculated  to  secure  the  greatest  aggregate  amount.  Dela- 
plaine  v.  Lawrence,  3  N.  Y.  301,  304.  And  although  the  prop- 
erty is  described  in  the  order  of  sale  as  one  parcel,  the  admin- 
istrator may  exercise  a  certain  judicial  discretion  and  sell  in 
subdivisions  or  lots  for  the  purpose  of  realizing  the  best  possi- 
ble price.  Lbid.  Where  it  is  apparent  that  the  property  can- 
not be  advantageously  divided  into  two  parcels,  it  is  doubtful 
whether  the  executor,  administrator,  or  freeholder  would  be 
sustained  in  making  a  subdivision  aud  selling  it  separately. 
For  example,  it  was  so  held  where  a  sheriff  undertook  to  sell  as 
two  parcels  two  separate  buildings  both  occupied  as  tenement 
houses,  but  so  connected  that  they  could  not  be  advantageously 
separated.  G'Donnell  v.  Lindsay,  supra.  And  undoubtedly 
the  same  decision  would  apply  to  a  sale  in  proceedings  of  this 
character.     Similarly,  where  a  sheriff  sold  in  one  parcel  two  lots 
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either  of  which  was  worth  enough  to  pay  the  execution,  it  was 
held  that  the  sale  was  an  abuse  of  discretion  which  could  not 
be  upheld.     Mclniyre  v.  Savford,  1  Civ.  Proc.  Rep.  306. 

Where  a  village  plot  is  to  be  sold  and  is  capable  of  advanta- 
geous subdivision,  it  should  be  so  subdivided  and  sold.  Bear 
V.  Irwin,  10  Wend.  441. 

§  31.  Who  may  not  be  purchasers  upon  the  sale. — The  law 
exacts  scrupulous  good  faith  on  the  part  of  him  who  acts  as 
trustee  for  another,  or  holds  any  other  fiduciary  relation  to 
another.  A  trustee  is  not  permitted  to  purchase  the  trust  prop- 
erty, or  be  directly  or  indirectly  interested  in  such  purchase. 
He  is  not  permitted  to  make  the  purchase  as  agent  for  another, 
or  through  an  agent  for  himself.  And  it  matters  not  if  he  pays 
all  the  property  is  worth,  nor  if  the  sale  is  advantageous  to  the 
cestui  que  trust.  It  is  a  matter  of  course  for  courts  of  equity 
to  set  the  sale  aside  upon  the  application  of  the  cestui  que  trust. 
The  object  of  the  rule  is  to  afford  the  cestui  que  trust  the  most 
ample  protection  against  fraud  and  injustice,  and  to  remove  out 
of  the  way  of  the  trustee  all  inducements  and  temptations  to 
speculate  upon  the  trust  property,  or  to  manage  and  manipu- 
late the  same  for  his  own  benefit.  This  rule  applies  to  execu- 
tors and  administrators  as  well  as  to  other  agents,  and  it  pro- 
hibits one  from  being  the  purchaser  of  property  which  he  is 
under  a  duty  to  sell  for  another,  and  from  being  the  seller  of 
property  which  he  is  under  a  duty  to  purchase  for  another. 
TerwULiger  v.  Brown,  44  IS".  Y.  ii37.  Willard,  in  his  Equity 
Jurisprutlence,  at  page  189,  says  :  "  It  is  a  rule  which  applies 
universally  to  all  who  come  within  the  princif)le,  which  princi- 
ple is,  that  no  party  can  be  permitted  to  purchase  an  interest 
in  property,  and  hold  it  for  his  own  benefit,  when  he  has  a  duty 
to  perform  in  relation  to  such  property  which  is  inconsistent 
with  the  character  of  a  purchaser  on  his  own  account,  or  for 
his  individual  use.  And  a  sub-agent  is  just  as  much  disqualified 
as  an  agent  is  to  make  a  purchase  in  opposition  to  the  rights  and 
interests  of  his  principal." 

These  are  familiar  principles  which  have  always  been  recog- 
nized and  acted  upon  in  courts  of  equity.  Be  Caters  v.  Le  Ray 
Be  Chaumont,  3  Paige's  Ch.  179  ;  Bavoue  v.  Fanning,  2  Johns. 
Ch.  257  ;  Hawley  v.  Cramer,  4  Cow.  735  ;  Cruger  v.  Ming,  11 
Barb.  364 ;  Moore  v.  Moore,  5  N.  Y.  262 ;  Story's  Eq.  Jur.  322. 

Sales  and  purchases  made  by  trustees  in  violation  of  this  rule 
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were  not  held  to  be  absolutely  void,  but  voidable  at  the  election 
of  the  cestui  que  trust.  Forbes  v.  Ilalsey,  26  N".  Y.  53,  65.  But 
this  rule  was  extended  by  the  Eevised  Statutes  (2'  K.  S.  104, 
§  27)  so  as  to  make  such  sales,  when  made  in  violation  of 
the  rule  by  executors  and  administrators  under  the  order  of  a 
Surrogate,  in  proceedings  to  sell  real  estate  for  the  payment  of 
debts,  absolutely  void.  This  section  is  as  follows:  "The  exec- 
utors or  administrators,  making  the  sale  and  the  guardians  of 
any  minor  heirs  of  the  deceased,  shall  not,  directly  or  indirectly, 
purchase  or  be  interested  in  the  purchase  of  any  part  of  the  real 
estate  so  sold.  All  sales  made  contrary  to  the  provisions  of 
this  section  shall  be  void." 

This  section  is  now  incorporated  with  slight  modifications  in 
section  2774  of  the  Code  which  is  as  follows : 

An  executor  or  administrator  upon  the  estate,  a  freeholder 
appointed  to  execute  a  decree,  or  a  general  or  special  guardian 
of  an  infant,  who  has  an  interest  in  any  of  the  real  property 
to  be  sold,  shall  not,  directly  or  indirectly,  purchase,  or  be, 
or,  at  any  time  before  confiimation,  become  interested  in  a 
purchase  at  the  sale  ;  except  that  a  guardian  may,  when  au- 
thorized so  to  do  by  the  order  of  the  surrogate,  purchase,  in 
his  name  of  office,  for  the  benefit  of  his  ward.  A  violation 
of  this  section  renders  the  purchase  void.  §  3'3"J'4,  Code 
Civil  Proc 

2  R.  S.  104,  §  27. 

§  32.  Order  to  vacate  the  sale. 

The  person  making  the  sale  must  with  all  convenient  speed 
file  witii  the  surrogate  a  )-eport  of  the  sale.  The  surrogate 
must  upon  notice,  given  in  such  manner  and  for  such  a  length 
of  time  as  he  thinks  proper,  to  each  party  who  has  appeared, 
inquire  into  the  proceedings  ;  and  he  may  take  oral  testimony 
respecting  the  same. 

If  he  is  of  opinion  that  the  proceedings  were  unfair ;  or  that 
the  sum  bid  for  the  whole,  or  for  a  distinct  parcel  of  real 
property  separately  sold,  or  in  case  of  a  private  sale  of  the 
same,  that  the  sum  at  which  it  is  agreed  to  be  sold,  was  less 
than  the  value  thereof  at  the  time  of  sale,  and  that  a  sum  ex- 
ceeding that  bid,  or  in  case  of  a  private  sale,  exceeding  that 
at  which  it  is  agreed  to  be  sold,  at  least  ten  per  centum,  ex- 
clusive of  the  expenses  of  a  new  sale,  may  be  obtained  upon 


DISPOSITION   OF,  DBCEDEKt's    REAL    PROPERTY,  ETC.    1281 

a  resale,  he  must  make  an  order  vacating  the  sale,  either 
wholly  or  with  respect  to  the  distinct  parcel  affected,  and  di- 
recting another  sale,  and  whether  it  shall  be  at  public  or  priv- 
ate sale ;  notice  of  which,  in  case  of  a  public  sale  thereof, 
must  be  given,  and  the  sale  must  be  conducted  as  in  this  title 
prescribed  for  a  public  or  private  sale  as  may  be  applicable. 
§  55775,  Code  Civil  Proc. 

2  R.  S.  105,  §  29. 

Where  the  description  which  had  been  published  of  the  land 
sold  was  incorrect  and  faulty,  and  the  sum  bid  upon  the  sale 
was  disproportionate  to  its  value,  and  the  Surrogate  was  satis- 
fied that  at  least  ten  per  cent  more  ought  to  and  might  be  ob- 
tained by  a  resale,  the  sale  was  vacated  and  a  resale  was  ordered, 
and  the  purchaser  at  the  vacated  sale  was  authorized  to  be  re- 
paid his  ten  per  centum  deposited,  together  with  his  auction- 
eer's fees.  Matter  of  Campbell,  1  Tucker,  240.  But  in  the 
same  case  it  was  held  that  the  purchaser's  disbursements  for  the 
examination  of  title  after  the  sale,  could  not  be  repaid  him  by 
authority  of  the  Surrogate  as  there  was  no  statutory  authoriza- 
tion for  such  a  direction. 

But  in  Matter  of  John,  18  N.  Y.  Supp.  172,  Surrogate  Kansom 
directed,  upon  relieving  a  purchaser  from  a  sale,  a  return  of  the 
purchase  money  paid,  the  auctioneer's  fees  and  the  expenses  in- 
curred in  the  examination  of  the  title. 

In  Matter  of  Slater,  17  Misc.  474,  480,  citing  Matter  of  John, 
supra,  no  direction  seems  to  have  been  made  with  regard  to 
such  repayment. 

The  power  of  the  Surrogate  to  vacate  the  sale  and  to  direct 
the  reimbursement  of  the  purchaser  was  asserted  also  ixv  Mat- 
ter of  Lynch,  33  Hun,  309,  311. 

To  authorize  the  Surrogate  to  vacate  the  sale,  it  must  appear 
to  his  satisfaction  that  the  proceedings  were  unfairly  conducted, 
or,  second,  that  the  sum  bid  or  agreed  to  be  paid  was  less  than 
the  value  of  the  property  at  the  time  of  the  sale ;  and  at  the 
same  time  that  a  sum  exceeding  the  sum  bid  or  agreed  to  be 
paid  by  at  least  ten  per  centum  exclusive  of  the  expense  of  a 
new  sale  may  be  obtained  upon  a  resale.  There  are  two  points 
to  be  noted  in  this  connection  :  first  that  these  two  requisites 
must  exist  together  (see  Kain  v.  Masterton,  16  N.  Y.  174, 178) ; 
and  second,  that  the  value  of  the  property  in  regard  to  which 
81 
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the  price  bid  or  agreed  to  be  paid  is  claimed  to  be  inadequate, 
must  be  taken  as  of  the  time  of  sale.  It  is  not  contemplated 
that  the  consummation  of  the  sale  being  delayed  for  any  reason, 
it  can  be  vacated  upon  proof  that  in  the  meantime  the  property 
has  risen  in  value.    Ihid. 

In  the  case  of  Delaplaine  v.  Lawrence,  3  N.  Y.  301,  the  pro- 
cedure included  the  offering  of  evidence  before  the  Surrogate 
tending  to  show  that  the  aggregate  price  for  which  the  farm  had 
been  sold  was  disproportionate  to  its  value ;  and  in  the  second 
place  a  bond  was  executed,  approved  by,  and  filed  with,  the  Sur- 
rogate to  secure  the  enhanced  price  demanded  by  the  statute  at 
the  resale.  This  procedure  was  approved  by  the  Court  of  Ap- 
peals in  Kain  v.  Masterton,  supra.  Unless  these  facts  or  either 
of  them  can  be  established  to  the  satisfaction  of  the  Surrogate  it 
is  his  duty  to  confirm  the  sale.  See  Horton  v.  Morton,  2  Bradf. 
200.  And  the  Code  provides  by  section  27Y6,  if  a  sale  is  not 
vacated  upon  the  notice  given  as  I'equired  by  section  2Y75  and 
after  he  has  inquired  into  the  proceedings,  that  he  must  make 
an  order  confirming  the  sale  either  in  whole  or  in  part.  The 
section  is  as  follows  : 

Where  a  sale  is  not  vacated,  the  surrogate  must  make  an 
order  confirming  it ;  and  where  it  is  vacated  as  to  a  part  only 
of  the  property  sold,  he  must  make  an  order  confirming  it  as 
to  the  residue. 

An  order,  confirming  a  sale,  must  direct  the  person  making 
the  sale  to  execute  the  proper  conveyances,  upon  compliance, 
on  the  part  of  the  purchaser  or  purchasers,  with  the  terms  of 
the  sale.  The  necessary  conveyances  must  be  executed  by 
that  person  accordingly,  and  must  briefly  refer  to  the  decree, 
the  order  to  execute  it,and  the  order  of  confirmation.  §  37  76, 
Code  Civil  Proc. 

2  R.  S.  105,  §  30,  and  part  of  §  31,  By  L.  1880,  cb.  231,  §  80  of 
the  R.  S.  was  amended,  by  adding  thereto  certain  provisions,  al- 
lowing a  creditor,  wlio  becomes  a  purchaser,  to  apply  his  bid  upon 
his  debt,  under  certain  restrictions,  etc. ;  but  this  amendment  fell 
with  the  repeal  of  §  30,  by  L.  1880,  ch.  245. 

The  following  is  suggested  as  a  form  for  the  order  confirm- 
ing the  sale : 
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Surrogate's  Court 
Caption. 
Present : 

Hon. 


Order  eonflnn-    In  the  Matter  of  the  Sale  of 
ing    sale    under        the  Keal Estate  of 
section  2776,  Deceased, 

Code  CiT.  Proc.        for   the   payment   of       h 
debts. 


Surrogate. 


A  decree  having  been  duly  entered  and  an  or- 
der made  directing  the  execution  thereof,  by  the 
Surrogate  of  the  county  of  Cattaraugus,  on  the 
day  of  in  the  year  one  thousand  eight 

hundred   and   eighty  authorizing  of 

late  of  the  town  of  in  said  county, 

deceased,  to  sell  the  real  estate  mentioned  and 
described  in  the  said  decree  to  enable  h  to  pay 
the  debts  therein  mentioned  of  the  said  deceased, 
and  the  said  having  this  day  made  return 

of  h  proceedings  upon  the  said  decree,  hj 
which  said  return  it  appears  that  under  the 
said  decree  the  said  after  having 

posted  and  published  due  notice  of  the  time  and 
place  of  holding  the  said  sale  according  to  law, 
did  on  the  day  of  in  the  year  one  thou- 

sand eight  hundred  and  eighty  at  o'clock 
in  the  noon,  the  time  mentioned  in  the  said 
notice,  and  between  the  hour  of  nine  in  the  morn- 
ing and  the  setting  of  the  sun  of  the  same  day  at 
the  place  mentioned  in  said  notice, 
sell  at  public  vendue  the  whole  of  the  premises 
mentioned  and  described  in  said  decree,  and  that 
h  did  on  the  said  sale,  sell  the  premises  de- 
scribed in  said  decree  as  follows  : 


To  for  the  sum  of  dollars,  that  being 

the  highest  sum  bidden  for  the  same-,  and      h 
being  the  highest  bidder  therefor. 

And  the  said  having  this  day  appeared 

before  the  Surrogate  in  person,  and  by 

h    counsel  and  having  moved  for  an  order  con- 
firmitig  the  sale  and 


1284  SUKKOGATES'    COURTS. 


and  the  Surrogate  having  examined  the  proceed- 
ings upon  the  aforesaid  decree  and  having  ex- 
amined the  said  on  oath  touching  the  same, 
and  it  appearing  to  the  Surrogate  that  the  said 
sale  was  legally  made  and  fairly  conducted  and 
that  the  sum  bidden  for  the  lot  and  parcel 
of  the  real  estate  so  sold  not  disproportionate 
to        value. 

Now  on  motion  of  attorney  for  said 
It  is  ordered  and  decreed,  and  the  Surrogate 
pursuant  to  the  statute  in  such  case  made  and 
provided,  doth  order  and  decree,  that  the  sale  of 
the  said  real  estate,  so  as  aforesaid  made  by  the 
said  be  and  the  same  is  hereby  confirmed. 

And  the  surrogate,  pursuant  to  the  statute  afore- 
said, doth  order  and  direct  the  said 
as  aforesaid,  to  execute  conveyance  of  the  said 
lot  and  parcel  of  the  said  real  estate  so  sold 
by  h  as  aforesaid,  to  the  purchasers  thereof 
at  the  said  sale,  upon  their  complying  with 
the  terms  of  such  sale. 

Witness  Surrogate, 

and  the  seal  of  the  Court, 
the  day  and  year  first 
above  written. 

Surrogate. 


{-'■} 


§  32a.  Same  subject. — The  order  of  confirmation  is  one  of  the 
essential  steps  in  order  to  the  validity  of  the  conveyancS,  and 
the  sale  is  void  unless  the  order  of  confirmation  to  the  purchaser 
is  obtained  previous  to  the  conveyance.  liea  v.  MoEachron,  13 
Wend.  465.  Consequently,  if  the  executor  does  not  apply  for 
the  confirmation  of  the  sale,  the  purchaser  may  move  therefor. 
It  seems  that  the  provision  in  section  2775  that,  v?hen  the  report 
of  sale  has  been  made  the  Surrogate  must  inquire  into  the  pro- 
ceedings and  may  take  oral  testimony  respecting  the  same, 
refers  to  the  fairness  and  good  faith  of  the  sale  and  not  the  reg- 
ularity and  propriety  of  all  the  prior  proceedings  before  the  Sur- 
rogate.    It  was  so  held  in  Bostwiok  v.  Athins,  3  N.  Y.  53,  58, 

It  has  been  more  recently  held  that  a  Surrogate  should  not 
confirm  a  sale  if  the  petition  upon  which  it  was  ordered  was 
defective  in  any  of  the  statutory  jurisdictional  requirements. 


DISPOSITION    OF    DECEDENT  S    REAL    PROPERTY,  ETC.    1285 

Kelly's  Estate,  1  Abb.  1^.  C.  102.  And  it  would  seem  as  if  in 
case  any  jurisdictional  defect  is  pointed  out  to  the  Surrogate 
upon  application  to  confirm  to  the  sale  and  it  is  a  defect  which 
cannot  be  cured  by  amendment,  it  is  his  duty  to  refuse  to  con- 
firm the  report,  for  the  purchaser  could  not  be  compelled  to  com- 
plete the  purchase  if  the  proceeding  is  open  to  some  fatal  objec- 
tion, and  nothing  would  be  gained  by  confirming  the  report. 

In  StiUwell  V.  Swa/rthout,  81  N.  Y.  109, 114,  the  Court  of  Ap- 
peals held  that,  where  no  report  of  sale  had  been  made  to  the 
Surrogate  and  where  the  original  order  to  show  cause  under  the 
former  statute  (2  K.  S.  101,  §  5)  was  returnable  in  a  time 
nearly  a  week  less  than  the  statutory  time,  the  administrator  was 
fully  justified  in  abandoning  the  proceedings  for  the  sale  of 
the  real  estate.  It  seems  moreover  that,  if  the  Surrogate  re- 
fuses to  set  the  sale  aside,  the  parties  interested  are  not  con- 
fined to  their  remedy  by  appeal  but  may  attack  the  sale  by  a 
direct  proceeding  in  the  Supreme  Court.  See  Terwilliger  v. 
Brown,  44  N.  Y.  237,  243;  Forles  v.  Halsey,  26  K  Y  53. 
In  this  latter  case  the  sale  had  been  confirmed,  and  yet  it  was 
held  void  in  an  action  of  ejectment  for  the  land  against  sub- 
sequent innocent  purchasers  for  value.  It  was  held,  notwith- 
standing the  confirmation  by  the  Surrogate,  that  the  sale  was 
absolutely  void,  and  that  the  title  to  the  land  remained  in  the 
heirs-at-law  of  the  intestate. 

§  33.  Compelling  purchaser  to  complete  purchase.— There 
is  some  uncertainty  in  the  decisions  as  to  the  power  of  the  Sur- 
rogate to  effectuate  the  sale  so  far  as  the  purchaser  is  concerned. 
So  far  as  the  parties  to  the  proceeding  are  concerned  his  juris- 
diction over  them  is  undoubted,  and  of  course  he  has  full  power 
to  control  the  executor  or  freeholder  who  made  the  sale  and 
to  compel  him  to  execute  and  deliver  the  deed  upon  com- 
pliance on  the  part  of  the  purchaser  with  the  terms  of  the  sale 
(see  §  2776).  He  may  also  direct  a  repayment  to  the  pur- 
chaser of  his  deposit  and  auctioner's  fees  (see  Matter  of 
Lynch,  33  Hun,  309 ;  Estate  of  Campbell,  1  Tucker,  240),  al- 
though it  seems  that  he  has  no  power  to  direct  a  repayment  of 
moneys  expended  in  searching  the  title.  Estate  of  Campbell, 
sujpra.  (But  see  §  31  above.)  But  so  far  as  the  purchaser 
is  concerned,  he  not  being  a  party  to  the  proceedings  in  any 
sense,  it  has  been  held  that  no  direction  of  the  Surrogate  com- 
pelling him  to  complete  his  purchase  can  be  made. 
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In  1839  Chancellor  Walworth  held,  oUter^  {Butler  v.  Emmet, 
8  Paige,  12,  23),  that  there  was  very  little  doubt  that  a  Surro- 
gate had  no  jurisdiction  and  power  to  compel  the  purchaser 
under  a  regular  order  of  sale  made  by  him  to  take  title  and 
pay  the  purchase  money.  This  rule  was  reasserted  by  Surro- 
gate Coffin,  in  Wolfe  v.  Lynch,  2  Dem.  610,  in  which  he  said 
that  if  the  purchaser  refuses  to  comply  with  the  terras  of  the 
sale  he  could  not  be  coerced  by  the  Surrogate's  Court  to  do  so. 
This  case  was  reversed  upon  appeal  (33  Hun,  309),  but  the 
appeal  merely  involved  the  power  of  the  Surrogate  to  enter- 
tain a  petition  presented  by  the  purchaser  praying  to  be  re- 
heved  from  his  purchase  and  to  have  the  money  he  had  paid 
out  refunded  to  him. 

The  Matter  of  Dolan,  88  N.  Y.  309,  reversed  26  Hun,  46,  and 
affirmed  a  determination  by  Surrogate  Calvin  (see  opinion  at 
foot  of  page  611,  et  seq.  2  Dem.).  Surrogate  Calvin  held  upon 
application  by  the  purchasers  at  a  sale  ordered  by  him  to  be  re- 
lieved from  their  purchase  upon  certain  objections,  that  the 
objections  were  such  as  could  be  cured  by  the  entry  of  papers 
or  orders  filed  nunc  pro  tunc,  and  that  the  proceedings  so  cured 
were  regular,  that  the  Surrogate  had  complete  jurisdiction  over 
the  matter,  "  that  the  purchasers  at  said  sale  who  have  not  com- 
pleted their  purchase  and  taken  their  deed  of  conveyance  are 
legally  bound  to  do  so  and  that  the  several  motions  herein 
should  be  denied."  After  the  decision  by  the  Court  of  Ap- 
peals, the  purchasers  accepted  the  decision  and  completed  the 
purchase.  In  spite  of  this  decision,  however,  and  subsequently 
to  it  Surrogate  Coffin  again  held  {Cromwell  v.  Phipps,  6  Dem. 
60),  that  he  had  no  power  to  compel  the  purchaser  to  complete, 
and  reiterated  this  view  in  In  re  Estate  of  Bellesheim,  1  N.  Y. 
Supp.  276.  It  would  seem  that  the  correct  rule  is  that,  so  far 
as  compelling  the  executor  or  freeholder  to  complete  his  part 
of  the  transaction  is  concerned,  the  Surrogate's  power  is  clear, 
although  he  is  without  power  to  put  a  purchaser  into  possession 
{Matter  of  Georgi,  37  Misc.  242,  aff'd  44  App.  Div.  180 ;  Kerslaw 
V.  Thompson,  4  Johns.  Ch.  609,  613;  Matter  of  N.  Y.  Central 
dec,  60  N.  Y.  116),  but  so  far  as  the  purchaser  is  concerned 
the  Surrogate's  Court  is  without  power  in  the  premises,  and 
this  appears  the  more  clear  from  the  fact  that  if  the  executor 
has  agreed  to  sell  at  private  sale,  the  Surrogate  would  not  have 
jurisdiction  over  the  matter  so  as  to  compel  the  contracting 
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purchaser  to  complete  his  contract.  The  executor  would  have 
to  resort  to  a  court  of  equity  for  a  specific  performance  of  the 
contract,  and  this,  it  would  seem,  is  the  only  remedy  in  case  the 
purchaser  refuses  to  complete  the  purchase.  Of  course  the 
purchaser  upon  such  a  sale  is  entitled  to  a  marketable  title  (see 
Gerard  on  Eeal  Estate,  page  484),  and  he  cannot  be  compelled 
to  accept  title  where  he  would  be  left,  after  receiving  the  deed, 
to  the  uncertainty  of  a  doubtful  title  or  the  hazard  of  a  contest 
which  might  affect  the  value  of  the  property  if  he  desired  to 
sell  it.  Jordan  v.  Poillon,  77  IST.  Y.  518.  Title  should  in  all 
cases  be  beyond  reasonable  doubts  and  free  from  dangerous 
uncertainties,  particularly  in  special  statutory  proceedings. 
Matter  of  Mahoney,  31  Hun,  501,  503.  For  it  is  a  familiar 
rule  that  to  divest  a  person  of  his  property  by  a  special  statu- 
tory proceeding,  as  the  heirs  of  a  decedent  are  divested  by  the 
proceeding  under  discussion,  every  direction  of  the  statute  must 
be  strictly  complied  with.  Ihid.  Hence,  regularity  of  the  pro- 
ceedings is  material.  Where  citation  was  not  duly  published, 
the  purchaser  at  the  sale  was  relieved  from  completing.  Mat- 
ter of  Georgi,  44  App.  Div.  180. 

A  conveyance  of  real  property,  made  pursuant  to  this  title, 
does  not  affect,  in  any  way,  the  title  of  a  purchaser  or  mort- 
gagee, in  good  faith  and  for  value,  from  an  heir  or  devisee 
of  the  decedent,  unless  letters  testamentary  or  letters  of  ad- 
ministration, upon  the  estate  of  the  decedent,  were  granted, 
by  a  surrogate's  court  having  jurisdiction  to  grant  them, 
upon  a  petition  therefor,  presented  within  four  years  after 
his  death.    §  3777,  Code  Civil  Proc. 

L.  1869,  chap.  845,  part  of  §  1,  as  amended  by  L.  1873,  ch.  211. 

§  34.  Effect  of  conveyance. 

Except  as  prescribed  in  the  last  section  a  conveyance  of 
real  property,  executed  upon  a  sale  thereof,  pursuant  to  this 
title,  vests  in  the  grantee  all  the  estate,  right  and  interest  of 
the  decedent  in  the  real  property  so  conveyed,  at  the  time  of 
his  death,  free  from  any  claim  of  his  widow  or  dower,  which 
has  not  been  assigned  to  her ;  but  subject  to  all  subsisting 
charges  thereon  by  judgment,  mortgage  or  otherwise,  which 
existed  at  the  time  of  his  death,  unless  the  said  real  property 
is  decreed  to  be  sold  free  and  clear  from  the  lien  of  any  judg- 
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ment  or  judgments  established  by  the  decree  and  ordered  to 
be  paid  as  far  as  possible  from  the  proceeds  of  such  sale,  as 
provided  for  in  sections  twenty-seven  hundred  and  ninety-one 
and  twenty-seven  hundred  and  ninety-three  of  this  act,  in 
which  event  such  Uen  or  hens  shall  be  transferred  by  such  sale 
from  the  land  sold  to  the  proceeds  thereof.  Where  dower 
has  been  assigned  to  the  widow,  the  grantee  takes  the  part 
of  the  property  to  which  her  estate  in  dower  attaches,  sub- 
ject thereto.  §  3778,  Code  Civil  Proc. 
2  E.  S.  105,  the  remainder  of  §§  31  and  32. 

It  will  be  noted  that  section  2778  provides  for  the  vesting  in 
the  grantee  of "  all  the  estate,  right  and  interest  of  the  decedent 
in  the  real  property  so  conveyed,  at  the  time  of  his  deaths  It 
has  been  held  immaterial,  therefore,  whether  the  decedent's 
estate  becomes  augmented  pending  the  proceeding  by  the  hap- 
pening of  any  contingency.  The  regularity  of  the  proceedings 
is  not  affected  by  such  a  contingency.  See  Matter  of  Haig,  6 
Dem.  454.  In  the  case  last  cited,  it  appeared  that  the  brother 
of  the  decedent  who  was  a  party  to  the  proceeding  was  a  person 
upon  whose  death,  without  issue,  the  decedent  would  have  be-, 
come  entitled  to  an  additional  interest  in  certain  of  the  real 
estate  mentioned  in  the  petition.  And  it  appeared  subsequently 
that  such  brother  had  died  and  that  the  decedent's  interest  had 
thereby  become  augmented.  Surrogate  Eansom  held  that  this 
had  no  effect  on  the  regularity  of  the  proceeding.  Ihid.,  at 
page  455.  So  where  the  property  affected  by  the  proceeding 
is  augmented  by  crops  sown  upon  the  land,  the  person  sowing 
the  crop  does  so  at  the  risk  of  losing  it  in  case  of  a  sale  before 
he  can  remove  the  same.     Jewett  v.  Keenholts,  16  Barb.  193. 

§  35.  The  sale  of  decedent's  interests  under  contract  for 
the  purchase  of  real  property — Miscellaneous  provisions  of 
the  Code. 

Contract  for  lands  ;  how  sold. 

Where  any  of  the  property  to  be  sold  consists  of  an  inter- 
est, under  a  contract  for  the  purchase  of  real  property,  and 
any  payment  is  yet  to  be  made  upon  the  conti-act,  the  sale 
must  he  made  subject  to  all  payments,  thereafter  to  become 
due  thereupon  ;  and  it  may,  also,  if  the  decree,  or  the  order 
to  execute  the  decree,  so  directs,  be  made  subject  to  all  pay- 
ments, previously  due  thereupon. 
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If  the  sale  is  subject  to  any  payment,  the  terms  of  sale 
must  specify  the  penalty  and  the  number  of  sureties,  required 
in  the  bond  to  be  given  by  the  purchaser,  as  prescribed  in  the 
next  section,  and  must  state  to  what  payments  the  sale  is 
subject.    §  3779,  Code  Civil  Proc. 

2  R.  S.  Ill,  §§67  and  68,  and  L.  1837,  oh.  460,  part  of  §42. 

Where  interest  wider  contract  sold;  purcliaseT^ s  bond  fiyr 
payment  thereupon. 

Where  a  sale  is  made  subject  to  any  payments  as  specified 
in  the  last  section, the  purchaser  must,  before  the  sale  is  con- 
firmed, execute  to  the  executor  or  administrator  of  the  dece- 
dent, his  bond,  with  sureties,  for  the  benefit  and  indemnity 
of  the  obligee  and  his  successors,  and,  also,  the  persons  en- 
titled to  the  interest  of  the  decedent  in  the  lands  so  contracted 
for,  in  a  penalty  at  least  twice  the  amount  of  all  the  payments, 
subject  to  which  the  sale  is  made  ;  conditioned  that  the  pur- 
chaser will  punctually  make  all  those  payments,  and  will  fully 
indemnify  the  obligee  and  his  successors,  and  each  of  the  per- 
sons so  entitled,  against  all  demands,  charges,  costs,  and  ex- 
penses, by  reason  of  anything  contained  in  the  contract,  or  by 
reason  of  any  other  obligation  or  liability  of  the  decedent,  on 
account  of  the  purchase  of  the  property  ;  and  against  all  other 
covenants  and  agreements  of  the  decedent,  to  and  with  the 
vendor  of  the  property,  in  relation  thereto.  §  3780,  Code 
Civil  Proc. 

The  same. 

When  interest  in  part  of  land  under  contract  may  be 
sold. 

But  where  an  interest  under  a  contract  for  the  purchase  of 
real  property  is  liable  to  be  sold,  as  prescribed  in  this  title, 
the  decree,  or  the  order  for  the  execution  thereof,  may  direct 
a  sale  of  the  decedent's  interest  in  a  part  only  of  the  property, 
if,  in  the  opinion  of  the  surrogate,  such  a  sale  can  be  made 
advantageously  to  the  estate  of  the  decedent,  and  so  that  the 
purchase-money  of  the  part  sold  will  satisfy  and  discharge  all 
the  payments,  to  be  made  for  aU  the  property  contracted  for, 
according  to  the  contract.  In  such  a  case,  the  purchaser  is 
not  required  to  execute  a  bond.  §  3781,  Code  Civil 
Proc. 

2  E.  S.  Ill,  §  70. 
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Effect  of  conveyance,  of  decedents  interest  in  real  property 
held  under  contract. 

A  conveyance  of  the  decedent's  interest  in  all  the  real  prop- 
erty, held  by  him  under  a  contract  for  the  purchase  thereof, 
operates  as  an  assignment  of  the  contract  to  the  purchaser ; 
and  vests  in  him,  his  heirs  and  assigns,  all  the  right,  title,  and 
interest  of  aU  the  persons  entitled,  at  the  time  of  the  sale,  in 
and  to  the  decedent's  interest  in  the  real  property.  §  3  7  8 13, 
Code  Civil  Proc. 

2  E.  S.  Ill,  §  69. 

Effect  of  conveyance  of  part  of  decedenfs  interest  under 
contract. 

A  conveyance  of  the  decedenfs  interest  in  a  part  only  of 
the  real  property,  held  under  such  a  contract,  transfers  to  the 
purchaser  all  the  decedent's  right,  title  and  interest  in  and  to 
the  part  so  sold;  and  aU  rights,  -which  would  be  acquired 
thereto,  by  the  executor  or  administrator,  or  by  any  person 
entitled,  at  the  time  of  the  sale,  to  the  interest  of  the  dece- 
dent therein,  by  perfecting  the  title  to  the  property  contracted 
for,  pursuant  to  the  contract.  Upon  fully  complying  with 
the  contract,  the  purchaser  has  the  same  right  to  enforce 
performance  thereof,  with  respect  to  the  part  conveyed  to  him ; 
and  the  executor  or  administrator,  or  his  assignee,  has  the 
same  right  to  enforce  performance,  with  respect  to  the  resi- 
due, as  the  decedent  would  have  had,  if  he  was  living.  Any 
title  acquired  by  the  executor  or  administrator,  or  his  as- 
signee, with  respect  to  the  part  not  sold,  must  be  held  in  trust 
for  the  use  of  the  persons  entitled  to  the  decedent's  interest ; 
subject  to  the  dower  of  the  widow,  if  any.  §  21183,  Code 
Civil  Proc. 

2  R.  S.  112,  §§  74  and  75. 

§  35a.  Becedent's  contract  to  purchase  lands;  how  en- 
forced.— Where  a  decedent  leaves  an  unfulfilled  contract  to 
purchase  land,  the  vendor's  remedy  seems  to  be  against  the 
estate.  His  lands  descend  to  his  heirs,  and  this  includes  his 
equitable  interest  in  the  land  under  contract.  Grosvenor  v. 
Allen,  9  Paige,  75.  In  Taylor  v.  Taylor,  3  Bradf.  54,  the  ques- 
tion arose  whether  the  moneys  due  on  a  decedent's  contract 
were  payable  by  his  heirs  or  legal  representatives.  The  Sur- 
rogate followed  Johnson  v.  Corlett,  11  Paige,  265,  273,  where 
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it  was  held  the  land  which  the  decedent  had  contracted  to  buy, 
but  which  tad  not  been  conveyed  would  be  considered  as  real 
estate  belonging  to  the  heirs-at-law.  And  as  between  them 
and  the  personal  representatives,  the  balance  due  for  the  pur- 
chase money  would  be  a  charge  upon  the  personal  property 
of  the  decedent,  and  should  be  paid  by  his  executors  for  the 
benefit  of  the  heirs.  Quaere?  Could  the  Surrogate  compel 
them?  See  generally  Swartwout  v.  Burr,  1  Barb.  495 ;  Schrap- 
pel  V.  Hopper,  40  Barb.  425. 

§  36.  What  irregularities  will  not  affect  purchaser's  title. 
— While  the  utmost  care  must  be  taken  to  comply  strictly  with 
the  Code  requirements  in  this  technical  proceeding,  still  there 
are  certain  irregularities  and  omissions  which  may  be  disre- 
garded as  regards  the  validity  of  the  sale  and  of  the  purchaser's 
title.    The  Code  provides : 

The  title  of  a  purchaser  in  good  faith,  at  a  sale  pursuant  to 
a  decree  made  as  prescribed  in  this  title,  is  not,  nor  is  the 
validity  of  a  mortgage  or  lease  made  as  prescribed  in  this  title, 
in  any  way  affected  by  any  of  the  following  omissions,  errors, 
defects,  or  irregularities ;  except  so  far  as  the  same  would 
affect  the  title  of  a  purchaser  at  a  sale,  made  pursuant  to 
the  directions  contained  in  a  judgment,  rendered  by  the  su- 
preme court  in  an  action  : 

1.  Where  a  petition  was  presented,  and  the  proper  persona 
w€re  duly  cited,  and  a  decree  directing  a  mortgage  or  lease, 
or  a  decree  for  sale,  and  an  order  directing  the  execution 
thereof  were  made,  as  prescribed  in  this  title ;  and  the  de- 
cree, and  the  order,  if  any,  were  duly  recorded,  as  prescribed 
in  article  first  of  title  first  of  this  chapter :  by  any  omission, 
error,  defect,  or  irregularity,  occurring  between  the  return  of 
the  citation,  and  the  making  of  the  decree,  or  the  order  di- 
recting the  execution  of  the  decree. 

2.  Where  an  order,  confirming  a  sale  and  directing  a  con- 
veyance, has  been  made,  upon  proof,  satisfactory  to  the  sur- 
rogate, that  all  the  acts  have  been  done,  which  are  required 
by  law  to  be  done,  after  the  order  directing  the  execution 
of  the  decree,  to  authorize  the  surrogate  to  make  such  an 
order  of  confirmation  :  by  the  actual  omission  to  do  such  an 
act,  or  by  any  error,  defect,  or  irregularity  in  the  same,  or  by 
any  omission  in  the  recitals  of  the  conveyance.     §  21i8'k, 

Code  Civil  Proc. 
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This  aud  the  next  section  comprise  all  of  L.  1850,  ch.  82,  §§  1,  2, 
3,  as  amended  by  L.  18b9,  ch.  260;  L.  1872,  ch,  92;  L.  1878;  ch.  129, 
which  are  retained. 

The  intent  of  this  section,  as  was  the  intent  of  the  statutes 
for  which  it  is  substituted,  is  to  enable  the  Surrogate  to  disre- 
gard errors  or  defects  that  go  to  the  form  merely,  but  not  to 
dispense  with  any  jurisdictional  prerequisite.  Thus,  where  it 
was  "claimed  that  the  administrator  had  been  guilty  of  some 
misconduct  under  an  order  authorizing  him  to  lease  the  prop- 
erty which  was  made  after  an  order  authorizing  the  sale  of  the 
property,  it  was  held  that  such  conduct  even  if  shown  would 
not  defeat  the  title  of  a  purchaser ;  and  that  evidence  of  such 
abuse  of  power  was  inadmissible  to  defeat  the  title  of  the  pur- 
chaser under  the  Surrogate's  order.  Jackson  v.  Irwin,  10 
"Wend.  442,  449.  But  the  omission  of  a  necessary  party  is  not 
such  a  defect  as  the  Surrogate  can  clear ;  it  goes  to  the  very 
essence  of  the  proceeding.     Jenkins  v.  Young,  35  flun,  569. 

Where  persons  whose  title  is  to  be  divested  by  the  sale  are 
not  cited,  the  sale  even  if  completed  by  the  purchaser,  does  not 
cut  off  their  rights.  ^Yilson  v.  White,  109  IST.  Y.  59.  But 
where  the  omission  consisted  of  a  failure  to  enter  on  the  books 
of  the  Surrogate  adjournments  of  the  proceeding  had  from  time 
to  time,  it  was  held  that  the  proceedings  would  not  be  impaired 
where  it  was  proven  that  the  adjournments  were  in  fact  had. 
Rigney  v.  Coles,  6  Bosw.  479. 

Where  the  rights  of  infants  are  involved,  irregularities  in  the 
appointment  of  a  guardian  adlitem,  which  had  not  actually  af- 
fected the  rights  of  the  infant  will  not  be  held  fatal,  provided 
they  are  corrected  in  time.  See  Matter  of  Luce,  29  Hun,  145 ; 
Price  V.  Fenn,  3  Dem.  341.  But  where  the  appointment  of  the 
guardian  is  fatally  defective,  as  for  example  where  it  does  not 
appear  that  he  ever  knew  that  he  had  been  appointed  nor  had 
ever  consented  in  fact  to  act ;  and  on  the  contrary  appeared  for 
and  protected  the  interests  of  other  parties  in  the  proceedings, 
the  rights  of  the  infant  cannot  be  divested  or  affected  by  the 
proceedings.  StillweU  v.  Swa/rthout,  81  N.  Y.  109.  And  it  is 
provided  also  that : 

Where  the  records  of  the  surrogate's  court  have  been  here- 
tofore, or  are  hereafter,  removed  from  one  place  to  another, 
in  either  the  same  or  another  county,  and  twenty-fiye  years 
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have  elapsed  after  a  sale  or  other  disposition  of  real  property, 
or  of  an  interest  in  real  property,  as  prescribed  in  this  title, 
the  due  appointment  of  a  guardian  for  each  infant  party  to 
the  special  proceeding  must  be  presumed,  and  can  be  dis- 
proved only  by  affirmative  record  evidence  to  the  contrary. 
§  2785,  Code  Civil  Proc. 

This  section  sufiBciently  safeguards  the  rights  of  infants,  as 
it  allows  for  a  reasonable  period  in  which  any  infant  affected 
can  have  attained  his  majority  and  asserted  his  rights. 

§  37.  Disposition  of  the  proceeds  of  the  sale. 

Proceeds  to  be  paid  into  court ;  effect  thereof. 

The  proceeds  arising  from  a  mortgage,  lease  or  sale,  made 
as  prescribed  in  this  title  must  be  paid  into  the  surrogate's 
court  by  the  executor,  administrator  or  freeholder  receiving 
the  same.  For  that  purpose,  he  must  pay  them  to  the  county 
treasurer,  to  the  credit  of  the  special  proceeding,  to  be  re- 
tained by  him,  as  prescribed  in  section  twenty-five  hundred 
and  thirty-seven  of  this  act.  Upon  payment  being  so  made 
the  heirs  and  devisees  of  the  decedent,  and  their  assigns  and 
all  the  decedent's  remaining  real  property,  and  interest  in  real 
property,  held  under  a  contract  for  the  purchase  thereof,  are 
exonerated  from  the  debts  and  liens  established  by  the  de- 
cree and  ordered  to  be  paid,  or  established  and  ordered  to 
be  paid  as  prescribed  in  the  next  section  but  one,  as  far  as 
the  proceeds  so  paid  over  are  sufficient,  after  deducting  the 
costs  and  expenses  allowed  by  the  surrogate,  to  satisfy  those 
debts  or  liens.     §  3786,  Code  Civil  Proc. 

2  B.  S.  §  33,  and  part  of  §  35. 
The  provisions  of  section  2537  referred  to  are  as  follows  : 

Money  paid  into  court  and  securities  taken  ;  how  disposed  of. 

Where  a  statute  requires  the  payment  of  money  into  the 
surrogate's  court,  or  the  deposit  of  a  security,  for  the  pay- 
ment of  money,  with  the  surrogate,  the  same  must  be  paid 
to  or  deposited  with  the  county  treasurer  of  the  county,  to 
the  credit  of  the  fund,  or  of  the  estate,  or  of  the  special  pro- 
ceeding ;  unless  the  statute  contains  special  directions  for 
another  disposition  thereof. 

Each  security,  so  deposited  with  the  county  treasurer, 
must  be  held  and  disposed  of  by  him,  subject  to  the  direction  of 
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the  surrogate's  court ;  except  that  he  must,  unless  fttherwise 
BO  directed,  collect  the  principal  and  interest  secured  thereby. 
All  money  collected  by,  or  paid  to  the  county  treasurer,  as 
prescribed  in  this  section,  must  be  held,  managed,  invested, 
and  disposed  of  by  him,  in  like  manner  as  money  paid  into 
the  supreme  court  in  an  action  pending  therein. 

The  regulations,  contained  in  the  general  rules  of  practice, 
as  specified  in  section  744  of  this  act,  and  the  provisions  of 
title  third  of  chapter  eighth  of  this  act,  apply  to  money  paid 
to  and  securities  deposited  with  the  county  treasurer,  as  pre- 
scribed in  this  section ;  except  that  the  surrogate's  court  ex- 
ercises, with  respect  thereto,  or  with  respect  to  a  security,  in 
which  any  of  the  money  has  been  invested,  or  upon  which  it 
has  been  loaned,  the  power  and  authority  conferred  upon  the 
supreme  court  by  section  747  of  this  act.  §  2537,  Code 
Civil  Proc. 

This  requirement  as  to  payment  to  the  county  treasurer 
is  not  satisfied  by  a  payment  to  the  Surrogate  personally.  Mat- 
ter  of  Sackett,  38  Misc.  463,  465. 

The  executor,  administrator  or  freeholder  should  receive 
from  the  county  treasurer  a  formal  receipt  which  he  may  hold 
as  a  voucher ;  and  a  duplicate  of  which  he  should  present  to 
the  Surrogate  who  thereupon  will  make  a  formal  order  for  the 
notice  of  distribution  required  by  section  2787. 

The  order  may  be  substantially  in  the  following  form : 

SiuTogate's  Court 
Caption. 
Present : 

Hon. 

Surrogate. 
Order fornotice    1°  *^e  Matter  of  the  Estate  ) 

of  [ 

Deceased. ) 
The  proceeds  of  the  real  estate  of  de- 

ceased, sold  for  the  payment  of  the  debts  having 
been  brought  iuto  court. 

It  is  ordered  that  the  same  be  distributed  in 
this  court  on  the  day  of  18       at  ten 

o'clock  in  the  forenoon,  and  that  notice  thereof 
be  published    six  weeks,    successively,   in  the 

a  newspaper  printed  and  published  in 
in  said  county. 


under  §  2787. 
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This  order  having  been  entered  a  notice  of  distribution  must 
be  published  as  required  by  section  2787,  which  is  as  follows : 

Immediately  after  the  payment  into  court  of  the  proceeds 
of  a  mortgage,  lease,  or  sale,  as  prescribed  in  the  last  section, 
the  surrogate  must  cause  notice  of  the  time  and  place  of 
making  the  distribution,  to  be  published,  at  least  once  in  each 
of  the  six  weeks  immediately  preceding  the  same,  in  a  news- 
paper published  in  the  county  of  the  surrogate.  §  3787, 
Code  Civil  Proc. 

2  K.  S.,  the  remainder  of  §  35,  and  a  part  of  §  40. 

The  following  notice  complies  with  the  requirements  of  the 
statute : 

Surrogate. 

Notice   of    dig-        To  all  persons  interested  in  the  estate  of 

tribution     under    late  of  the  town  of  in  the  county  of  Catta- 

g  2787 

raugus,  deceased. 

Notice  is  hereby  given  that  the  surrogate  of 
said  county  will  proceed  to  distribute  the  pro- 
ceeds of  the  real  estate  of  the  above  named  de- 
ceased, sold  for  the  payment  of  his  debts,  at  his 
office  in  on  the         day  of  18       at 

o'clock  in  the  noon  of  that  day.  All  persons 
interested  in  the  same  may  attend  on  that  day  ; 
and  creditors  who  have  not  proved  their  claims 
may  attend  and  prove  them  before  said  surrogate. 

Dated,  18 

Surrogate. 

It  was  held.  Matter  of  Leona/rd,  27  Misc.  414,  that  publica- 
tion in  the  l^evv  York  Law  Journal  alone  was  not  sufficient 
compliance  with  this  section.  That  while  it  must  be  published 
therein,  as  the  substitute  for  the  "  state  paper  "  mentioned  in 
section  2536  of  the  Code,  and  under  the  Consolidation  Act,  sec- 
tion 2787  could  not  be  deemed  to  contemplate  the  same  journal. 

§  38.  Proving  further  debts  or  liens. — In  order  that,  if  pos- 
sible, every  debt  of  the  decedent  may  be  established  and  satis- 
fled  by  means  of  the  proceedings  the  Code  provides  that : 

At  the  time  and  place  designated  in  the  notice,  or  at  the 
time  and  place  to  which  the  hearing  is  adjourned,  the  suito- 
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gate  must  hear  the  allegations  and  proofs  of  the  creditors  or 
lienors,  and  of  the  persons  interested  in  the  estate,  or  in  the 
application  of  the  proceeds,  respecting  any  demands  against 
the  decedent  or  for  his  funeral  expenses,  then  presented, 
which  had  not  been  asUMished  or  rejected,  before  making  the 
decree.  The  provisions  of  this  title,  relating  to  contesting 
and  establishing  debts,  or  judgment  hens  and  as  to  payment 
of  judgment  liens,  and  preserving  the  evidence  thereof,  be- 
fore making  the  decree,  apply  to  the  proceedings  respecting 
any  demand  so  presented.  A. debt  or  judgment  lien,  which 
was  established  by  the  decree,  may  he  again  controverted,  upon 
the  hearing  provided  for  in  this  section,  upon  the  discovery 
of  new  evidence  impeaching  the  same,  and  upon  such  a  notice 
to  the  claimant,  as  the  surrogate  directs,  but  not  otherwise. 
§  3788,  Code  Civil  Proc. 

2R.  S.  107,  §§41  and  41. 

The  language  of  section  2788  empowers  the  Surrogate  to  hear 
and  determine  any  demands  against  the  decedent  or  for  his 
funeral  expenses  presented  at  the  time  and  place  designated  in 
this  notice  of  distribution.  The  limitation  being  in  the  words 
"  which  had  not  been  established  or  rejected  before  making  the 
decree,"  while  this  includes  debts  which  were  not  due  at  the 
time  the  proceeding  was  instituted  and  therefore  could  not  be 
proved  upon  the  first  hearing  [Estate  of  Wilcox,  11  Civ.  Proc. 
Rep.  115),  it  is  clear  from  the  wording  of  the  section  that  it  is 
not  limited  to  such  claims.  The  same  rules,  it  will  be  noted, 
obtains  with  regard  to  the  procedure  as  have  already  been  dis- 
cussed with  reference  to  the  first  hearing ;  and  it  is  also  impor- 
tant to  note  the  final  provision  of  the  section  permitting  a 
further  controversy  over  debts  already  established,  provided 
however  new  evidence  impeaching  the  same  shall  have  been 
discovered.  This  provision  of  section  2788  enables  any  creditor 
who  has  not  had  notice  of  the  proceeding,  by  inadvertence  or 
for  any  cause,  to  come  in,  prove  his  claim,  and  share  pro  rata 
with  the  other  creditors  in  the  distribution.  It  appears,  how- 
ever, that  if  the  petitioner  in  the  proceeding,  at  any  time  after 
the  proceeding  has  begun  and  before  it  has  passed  to  final  dis- 
tribution, discover  the  existence  of  a  creditor  or  of  a  person 
claiming  to  have  a  claim  or  lien  on  or  interest  in  the  premises 
specified  in  the  petition  may  upon  proof  of  such  fact  to  the 
Surrogate  secure  supplemental  citations  directed  to  such  per- 
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sons  citing  them  to  appear  and  show  cause  why  the  relief  prayed 
for  in  the  petition  shall  not  be  had,  and  upon  the  service  of  such 
supplemental  citations  such  claimants  may  come  in  and  become 
parties  to  the  proceeding.  This  practice  seems  to  have  been 
sanctioned  by  the  Court  of  Appeals.  Matter  of  Bingham,  127 
N.  Y.  296,  306.  It  is  there  intimated  that  such  citation  shall 
be  based  upon  proof,  and  that  an  order  vrould  be  regular  in 
such  a  case  to  amend  the  petition  so  as  to  make  the  newly  dis- 
covered creditor  or  claimaat  a  party  to  the  proceeding ;  and  if 
such  creditor  is  actually  served,  appears  and  files  an  answer, 
and  takes  part  in  the  proceedings,  the  Surrogate,  having  proper 
jurisdiction  of  the  proceeding,  has  power  as  against  such  cred- 
itor to  make  a  decree  as  effectually  as  if  he  had  been  an  orig- 
inal party. 

The  statute  with  regard  to  the  petition  (section  2752,  subd.  1) 
merely  requires  that  it  must  set  forth  "  as  nearly  as  the  peti- 
tioner can  upon  diligent  inquiry  ascertain  them,  the  unpaid 
debts  of  the  decedent  and  the  name  of  each  creditor  or  person 
claiming  to  be  a  creditor,  etc. 

The  manner  in  which  a  debt  already  established  may  be  im- 
peached is  by  means  of  an  aflBdavit  filed  by  the  contestant  set- 
ting forth  the  proceedings  already  had  and  the  amount  at  which 
the  claim  has  been  allowed ;  and  alleging  the  discovery  of  new 
evidence,  stating  briefly  its  nature  so  as  to  satisfy  the  Surro- 
gate that  the  applicant  ought  to  be  allowed  an  opportunity  of 
impeaching  the  established  claim.  And  upon  such  aflidavit  the 
Surrogate  will  make  an  order  reciting  the  facts  and  describing 
the  notice  to  be  given  the  claimant  whose  claim  is  sought  to  be 
controverted.  This  notice  it  is  perfectly  proper  to  give  in  the 
form  of  an  order  to  show  cause  based  upon  the  affidavit. 

§  39.  When  the  sale  of  unsold  property  may  be  directed. — 
The  provision  just  discussed,  whereby  additional  claims  may 
be  proved  and  established  upon  this  second  hearing,  makes  it 
possible  that  the  amount  of  debts  which  are  thus  ultimately  es- 
tablished may  exceed  the  amount  contemplated  when  the  decree 
of  sale  was  originally  made.  So  that,  for  example,  assuming 
the  debts  established  when  the  decree  of  sale  was  made  to  have 
been  $10,000,  and  the  Surrogate  accordingly  in  his  order  to 
have  directed  a  sale  only  of  so  much  of  the  property  affected 
as  would  suffice  to  discharge  such  $10,000  of  claims,  it  may 
happen  that,  upon  the  second  hearing,  additional  claims  to  the 
82 


1298  SUKKOGATES'   COURTS. 

amount  of  $5,000  shall  be  established,  in  which  event,  although 
there  is  real  property  sufficient  to  discharge  the  debts  origi- 
nally established,  in  the  absence  of  statutory  provision,  the  prov- 
ing of  the  additional  claims  would  require  all  the  creditors  to 
prorate,  and  would  defeat  the  ultimate  object  of  the  whole 
proceeding  which  is  by  a  payment  of  'the  claims  in  fuU  to  re- 
lieve and  exonerate  the  heirs  and  devisees  from  the  debts  and 
liens  established  by  the  decree.  For  of  course  such  exonera- 
tion is  only  to  the  extent  that  the  debts  or  hens  are  satisfied 
out  of  the  proceeds  of  the  sale.  See  section  2786.  Conse- 
quently it  is  provided,  with  this  contingency  in  view,  that  a  fur- 
ther order  of  sale  may  be  made  for  the  purpose  of  meeting  such 
additionally  proved  debts.  This  is  by  virtue  of  section  2789, 
which  is  as  follows : 

Where  the  decree  was  executed  with  respect  to  a  part  only 
of  the  real  property,  or  interests  in  real  property,  specified 
therein,  and  the  proceeds  of  the  sale  are  insufficient,  after  pay- 
ing the  costs  and  expenses  thereof,  to  satisfy  all  the  debts 
estabhshed  by  the  decree,  and  aU  judgment  liens  established 
and  decreed  to  be  paid  therefrom,  together  with  the  demands 
estabhshed  as  prescribed  in  the  last  section,  and  all  other 
sums  payable  out  of  the  same,  as  prescribed  in  this  title, 
the  surrogate  must  make  an  order,  as  prescribed  in  section 
twenty-seven  hundi'ed  and  sixty-eight  of  this  act,  directing 
the  execution  of  the  decree,  with  respect  to  the  remainder, 
or  so  much  thereof  as  is  necessary. 

The  proceedings  thereupon  and  subsequent  thereto  are  the 
same  as  upon  and  subsequent  to  the  first  order  for  the  exe- 
cution of  the  decree.     §  3789,  Code  Civil  Proc. 

§  40.  Proof  of  claims  to  surplus  moneys. 

Upon  the  hearing,  provided  for  in  the  last  section  but  one, 
or  upon  the  hearing  after  the  further  execution  of  the  decree, 
as  prescribed  in  the  last  section,  the  surrogate  must  also  hear 
the  allegations  and  proofs  of  any  person,  who  claims  a  right 
to  the  surplus  money,  or  any  part  thereof.  A  claim  so  made 
may  be  contested  by  any  other  person  making  a  like  claim. 
§  3790,  Code  Civil  Proc. 

L.  1870,  ch.  170,  §§  2  and  3, 
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These  surplus  moneys  are  referred  to  in  subdivision  10  of 
section  2793,  discussed  below,  to  which  the  heirs  and  devisees 
or  the  persons  claiming  under  them  are  entitled  after  payment 
of  all  the  debts  and  liens,  etc.,  provided  for  in  that  section,  it 
being  expressly  provided  therein  that  this  surplus  is  to  be  dis- 
tributed among  such  heirs  and  devisees  "  and  among  those  per- 
sons who  have  presented  and  proved  liens  upon  the  interest  of 
those  heirs  and  devisees  or  persons  claiming  under  them  vrhich 
were  cut  off  by  the  sale,  according  to  their  respective  rights  and 
priorities."  It  is  clear,  therefore,  reading  the  two  sections  to- 
gether that  a  claim  to  share  in  the  surplus  money  by  one 
having  a  lien  or  claim  against  the  share  of  one  of  the  heirs  or 
devisees  must  have  been  established  as  required  by  section 
2790  hefore  the  decree  of  distribution.  Where  execution  vfas 
issued  under  a  judgment  which  was  not  a  lien  at  the  time  of 
the  sale,  and  the  sheriff  presented  the  execution  to  the  Surro- 
gate, and  demanded  that  the  share  of  one  against  whom  the 
judgment  had  been  recovered  should  be  applied  upon  such 
execution,  the  Surrogate  held,  that  the  judgment  not  having 
been  a  lien  upon  the  premises  in  question  and  the  judgment 
creditor  not  having  an  interest  therefor  in  the  premises  sold, 
it  was  his  duty  to  pay  the  money  over  to  the  heir.  Davis  v. 
Davis,  i  Eedf.  355,  356.  In  this  case  the  county  judge  upon 
the  refusal  of  the  Surrogate  made  an  order  for  the  examination 
of  the  Surrogate  and  forbidding  him  to  dispose  of  the  fund 
belonging  to  the  heir  who  was  the  judgment  debtor.  The 
power  of  the  county  judge  to  direct  the  examination  of  the 
Surrogate  was  not  disputed  but  his  power  under  the  circum- 
stances to  restrain  the  disposal  of  the  fund  was  distinctly 
denied. 

In  Buohan  v.  Sumner,  2  Barb.  Ch.  Rep.  165,  the  Supreme 
Court  had  directed  the  docketingof  a  judgment  wwwc^to^mtic. 
It  was  held,  however,  that  the  surplus  moneys  paid  into  court 
after  a  judicial  sale  could  not  be  affected  by  the  exercise  of  this 
power.  A  similar  determination  was  made  by  Surrogate 
Bradford  in  Sears  v.  Mack's  Assignees,  2  Bradf.  394,  401. 

§  41.  Decree  of  distribution. — After  all  these  proceedings 
above  discussed  shall  have  been  duly  and  consecutively  had, 
the  right  of  all  the  creditors,  judgment  lienors  and  other  per- 
sons interested  to  share  in  the  proceeds  of  the  sale  must  be  de- 
termined by  the  Surrogate  and  a  decree  for  distribution  of  such 
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proceeds  made  and  entered.     The  provisions  of  the  Code  re- 
garding the  decree  and  the  order  of  distribution  are  as  follows : 

The  surrogate  must,  by  supplementary  decree,  made  and 
recorded  in  like  manner  as  the  first  decree,  determine  the 
rights  of  the  creditors,  judgment-lienors  and  other  persons 
interested,  to  share  in  the  proceeds,  and  direct  the  distribu- 
tion thereof  accordingly.  Where  the  rights  of  creditors  or 
judgment-lienors  are  established  and  their  claims  decreed  to 
be  paid,  and  there  is  a  surplus,  respecting  the  distribution  of 
which  a  contest  arises,  he  may  make  a  supplementary  decree, 
providing  for  the  payment  of  the  creditors  and  judgment- 
lienors  only;  and  reserving  all  questions,  as  to  the  distribu- 
tion of  the  surplus,  to  be  settled  by  a  second  supplementary 
decree. 

An  appeal  may  be  taken  from  either  of  the  supplementary 
decrees  by  any  person  aggrieved  thereby,  as  from  the  first 
decree  ;  except  that  it  is  not  necessary  or  proper  to  make  any 
creditor  or  judgment-lienor  a  party  to  an  appeal  from  the  sec- 
ond supplementary  decree.     §  21191,  Code  Civil  Proc. 

Each  supplementary  decree  must  fix  the  sums  to  be  paid 
or  invested,  as  prescribed  in  the  following  sections  of  this 
title,  as  far  as  they  can  be  then  fixed.  If  any  sum  cannot  be 
then  fixed,  it  may  be  fixed  by  the  order  of  the  surrogate  sub- 
sequently made. 

The  Surrogate  must  cause  a  certified  copy  of  each  supple- 
mentary decree,  and  of  each  order,  to  be  delivered  to  the 
county  treasurer,  who  must  distribute,  pay  over,  or  invest 
the  proceeds  in  his  hands,  as  dii'ected  thereby.  §  37913, 
Code  Civil  Proc. 

Distribution  ;  how  viade. 

Money  paid  into  the  suiTOgate's  court  as  prescribed  in  this 
title,  must  be  distributed  by  the  supplementary  decree  in  the 
following  order : 

1.  The  charges  and  expenses  of  the  mortgage,  lease  or  sale, 
and  of  the  publication  of  the  notice  of  distribution,  and  the 
other  actual  disbursements  attending  the  distribution,  must 
first  be  paid. 

2.  Where  an  interest  under  a  contract  for  the  purchase  of 
real  property  was  sold,  all  sums  of  money,  which  were  due  at 
the  time  of  the  sale,  pursuant  to  the  contract,  and  were  not 
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assumed  by  the  purchaser,  must  next  be  paid  out  of  the  pro- 
ceeds of  the  sale  of  that  interest. 

3.  Out  of  the  remainder  of  the  money  arising  upon  a  sale, 
the  claim  of  dower  of  the  decedent's  wife,  if  any,  whicli  has 
not  been  assigned  to  her  nmst  be  satisfied,  by  setting  apait, 
for  investment,  one-third  of  the  gross  proceeds  of  the  prop- 
erty, to  which  her  right  of  dower  attaches ;  unless,  within 
such  time,  and  upon  such  notice  to  her,  as  the  surrogate  deems 
reasonable,  she  presents  an  instrument  under  seal,  acknowl- 
edged or  proved  and  certified  in  like  manner  as  a  deed  to  be 
recorded  in  the  county,  whereby  she  consents  to  accept,  in 
lieu  of  her  dower,  a  sum,  to  be  ascertained  by  the  surrogate, 
equal  to  the  value  of  her  right  of  dower  in  the  gross  proceeds 
according  to  the  principles  applicable  to  life  annuities ;  and, 
if  she  present  such  an  instrument,  by  paying  to  her  such  a 
sum.  If  it  shall  appear  to  the  surrogate  that  the  decedent's 
widow  is  an  infant,  lunatic  or  otherwise  incompetent,  and  that 
a  general  guardian  or  committee  has  been  appointed,  upon 
proof  that  it  wiU  be  for  the  best  interest  and  advantage  of  the 
estate  of  such  infant,  lunatic  or  incompetent  widow,  the  sur- 
rogate must  authorize  and  direct  such  guardian  or  committee, 
in  the  name  of  such  infant,  lunatic  or  incompetent  widow, 
having  such  dower  right,  to  execute  an  instrument  under  seal, 
acknowledged  or  proved  and  certified  in  like  manner  as  a  deed 
to  be  recorded  in  the  county,  whereby  such  guardian  or  com- 
mittee shall  consent  to  accept  in  lieu  of  dower  a  sum  to  be 
ascertained  by  the  surrogate  as  above  provided,  according  to 
the  principles  applicable  in  life  annuities ;  and  upon  presenta- 
tion of  such  an  instrument  to  the  surrogate,  the  value  of  the 
right  of  dower  so  ascertained  by  him  shall  be  paid  to  such 
guardian  or  committee.  Such  instrument  shall  have  the  same 
force  and  effect  as  a  deed  or  instrument  executed  and  acknowl- 
edged by  a  competent  person. 

4.  Out  of  the  remainder  of  the  money,  arising  upon  a  mort- 
gage, lease  or  sale,  must  be  paid  the  costs  of  the  special  pro- 
ceedings awarded  to  the  petitioner  in  the  decree. 

5.  Out  of  the  remainder  of  the  money  must  be  paid  in  full 
or  to  such  extent  as  the  money  applicable  thereto  will  pay  the 
same,  and  according  to  their  respective  priorities,  all  judg- 
ment liens  established  and  ordered  paid  by  the  decree,  upon 
either  the  first  or  second  hearing,  and  which  were  not  disal- 
lowed or  held  invalid  by  either  of  such  decrees.  But  no  part 
of  such  moneys  arising  from  the  disposition  of  any  real  prop- 
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erty  of  decedent,  or  any  portion  thereof,  shall  be  applied  to- 
ward the  payment  of  any  judgment  lien  established  by  the 
decree,  except  where  such  proceeds  have  arisen  from  the  dis- 
position of  such  real  property,  or  a  portion  thereof,  upon 
which  said  judgment  lien  is  established  by  decree  as  existing 
at  the  decedent's  death. 

6.  Out  of  the  remainder  of  the  money  must  be  paid  the  sum, 
if  any,  which  has  been  found  to  be  due  to  the  executor  or  ad- 
ministrator, upon  a  judicial  settlement  of  his  account,  after 
applying  thereupon  the  proceeds  of  the  personal  property. 
But  this  subdivision  does  not  authorize  the  repayment,  to  an 
executor  or  administrator,  of  any  sum  paid  by  him  to  a  cred- 
itor of  the  decedent,  exceeding  the  proportion  which  that 
creditor  would  be  entitled  to  receive  from  the  estate  of  the 
decedent,  upon  the  distribution  of  all  the  assets  of  the  dece- 
dent, and  the  proceeds  of  property  disposed  of  as  prescribed 
in  this  title. 

7.  Out  of  the  remainder  of  the  money  must  be  paid,  in  full, 
the  reasonable  funeral  expenses  of  the  decedent,  to  the  per- 
sons whose  claims  therefor  were  established  and  recited  as 
debts,  in  the  first  decree,  and  were  not  rejected  upon  the 
second  hearing. 

8.  Out  of  the  remainder  of  the  money  must  be  paid,  in  full, 
the  other  debts,  which  were  established  and  recited  in  the  first 
decree,  and  were  not  rejected  upon  the  second  hearing  ;  or, 
if  there  is  not  enough  for  that  purpose,  they,  or  so  much 
thereof  as  the  money  applicable  thereto  wUl  pay,  must  be  paid 
in  the  order  prescribed  by  law  for  payment  of  a  decedent's 
debts  by  an  executor  or  administrator  out  of  the  personal  as- 
sets, without  giving  preference  to  rent,  or  to  a  specialty,  or 
to  any  demand  on  account  of  an  action  pending  thereupon ; 
and  paying  debts  not  yet  due,  upon  a  rebate  of  legal  interest. 

9.  Out  of  the  remainder  of  the  money  must  be  paid,  in  like 
manner,  the  debts  first  established  by  the  supplementary  de- 
cree, or  so  much  thereof  as  the  remainder  will  pay. 

10.  If  any  surplus  remains,  it  must  be  distributed  among 
the  heirs  and  devisees  of  the  decedent,  or  the  persons  claim- 
ing under  them,  and  among  those  persons  who  have  presented 
and  proved  liens  upon  the  interest  of  those  heirs  or  devisees, 
or  persons  claiming  under  them,  which  were  cut  off  by  the 
sale,  according  to  their  respective  rights  and  priorities,  as  es- 
tablished in  the  supplementary  decree.  But,  if  the  proceeds 
of  any  of  the  property  sold  have  been,  or  were  to  be,  conrerted 


DISPOSITION    OF   decedent's    REAL   PROPERTY,  fiTC.   1803 

into  pergonal  property,  pursuant  to  a  direction  contained  in 
the  decedent's  will,  the  surplus  proceeds  of  that  part  of  the 
property  must  be  paid  to  the  persons  entitled  thereto,  by  the 
terms  of  the  will.  Any  person  having  a  right  of  tenancy  by 
the  curtesy  in  such  surplus  may,  if  he  so  elects,  receive  there- 
from a  gross  sum  in  satisfaction  of  such  right.  §  3793, 
Code  Civil  Proc. 

2  K.  S.  106,  107,  112,  §  36,  as  amended  by  L,  1863,  ch.  400,  §§  37, 
38,  39,  43,  71  and  73  ;  L.  1837,  cb.  466,  §  40,  as  amended  by  L.  1874, 
oh.  267. 

See  discussion  in  Cook  v.  Woodard,  5  Dem.  97. 

§  42.  Order  of  distribution  further  discussed. — Section 
2793  is  explicit  and  clear  in  regard  to  most  of  its  provisions. 

Subdivision  1,  read  in  connection  with  section  2786,  ante, 
p.  1293,  requires  the  costs  and  expenses  to  be  allowed  by  the 
Surrogate.  Jfa^er  of  Jlfc<x(S«,  65  App.  Div.  460,  462.  These 
may  be  allowed  when  the  money  is  paid  in,  and  the  freeholder 
need  not  wait  until  the  time  of  distribution  under  section 
2793.  Hid.  In  this  case  the  court  disallowed  bills  for  hand- 
bills, etc.,  by  way  of  extra  advertising  not  sanctioned  by 
the  court  or  by  agreement  of  the  parties.  The  court  hinted 
that  moneys  paid  for  counsel  fees  would  be  allowed  only  on 
clear  proof  of  the  necessity  of  legal  services.  The  freeholder 
is  practically  merely  a  referee  to  sell. 

Subdivision  4  requires  some  special  discussion.  It  provides 
that  the  costs  of  the  special  proceedings  "  awarded  to  the  peti- 
tioner in  the  decree  "  are  to  be  paid.  No  costs  can  be  fixed  or 
adjusted  so  as  to  be  embraced  in  the  decree  directing  the  sale, 
mortgage  or  lease.  Long  v.  Olmstead,  3  Dem.  581.  They  are 
to  be  fixed  by  the  supplemental  decree.  And  it  has  been  held 
that  the  Surrogate  has  no  power  to  consider  and  determine  the 
question  as  to  whether  costs  should  be  awarded  to  the  petition- 
ers and  to  fix  their  amount  prior  to  the  time  of  the  deposit  of 
the  proceeds  of  the  sale  to  the  county  treasurer  and  the  making 
of  distribution.     Matter  of  Laird,  42  Hun,  136. 

The  language  of  section  2793,  subdivision  4,  is  the  "  costs  of 
the  special  proceedings  awarded  to  the  petitioner."  It  has  been 
held  in  the  first  place  that  this  excludes  any  contestant  although 
he  has  successfully  litigated  his  claim.  See  Long  v.  Olmstead, 
supra,  where  Surrogate  Coffin  remarks :  "  No  provision  is  found 
entitling  him  to  costs  out  of  the  proceeds.     It  would  seem  that 
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he  must  be  contented  with  the  joy  alone  which  a  successful 
achievement  inspires." 

There  is  no  mode  of  paying  such  costs  even  should  the  Sur- 
rogate award  them,  as  section  2793  is  explicit  and  comprehensive 
with  regard  to  the  disposition  of  the  vA-hole  fund.  It  has  been 
held  in. the  second  place  that  a  petitioning  creditor  who  has  in- 
stituted such  proceedings  is  not  entitled  to  costs.  Hid.,  at 
page  586.  This  is  by  virtue  of  the  language  of  sections  2563 
and  2564,  which  are  as  follows  : 

Allowance  upon  sale  of  real  property. 

Upon  the  disposition  of  real  property  of  a  decedent,  as  pre- 
scribed in  title  fifth  of  this  chapter,  the  executor,  adminis- 
trator, or  freeholder,  disposing  of  the  property,  must  he  al- 
lowed by  the  surrogate,  out  of  the  proceeds  of  the  sale  brought 
into  court,  his  expenses ;  and  he  may  be  allowed,  out  of  the 
proceeds,  a  reasonable  sum  for  his  own  services,  not  exceed- 
ing five  dollars  for  each  day,  actually  and  necessarily  occupied 
by  him  in  disposing  of  the  property  and  such  a  further  sum 
as  the  surrogate  thinks  reasonable,  for  the  necessary  services 
of  his  attorney  and  counsel  therein.  §  3563,  Code  Civil 
Proc. 

And  it  is  further  provided  : 

Upon  sale  of  real  property  no  commission  allowed. 
The  allowances,  specified  in  the  last  section,  are  in  lieu  of 
commissions.    §  3564,  Code  Civil  Proc. 

The  costs  of  the  executor,  administrator  or  freeholder,  are 
those  fixed  by  statute ;  but  the  words  "  a  reasonable  sum  "  give 
the  Surrogate  discretion  as  to  what  amount  shall  be  allowed. 
Matter  of  MoOee,  65  App.  Div.  460.  Thus,  where  the  sum  re- 
quested by  a  freeholder  for  his  own  services  and  those  of  his 
counsel  exhausted  the  fund  realized  upon  the  sale,  the  claim  was 
very  properly  rejected  as  unreasonable.  Matter  of  Mathewson, 
1  Connoly,  254.  See  as  to  amount  of  allowance  to  adminis- 
trator for  making  sale  under  former  statute,  Higbee  v.  West- 
lake,  14  ISr.  Y.  281. 

In  Rowing  v.  Moran,  5  Dem.  56,  60,  a  proceeding  has  been 
commenced  for  the  sale  of  decedent's  real  property  to  pay  his 
debts.    The  then  owner  of  the  property  affected  presented  an 
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application  stating  that  he  was  ready  to  pay  all  debts  estab- 
lished, with  interest,  and  asked  that  all  further  proceedings  be 
stayed  upon  his  making  this  payment  with  the  costs  and  ex- 
penses of  the  proceeding.  Surrogate  CoflBn  held  that  such  an 
application  was  proper  and  directed  the  entry  of  an  order  stay- 
ing ail  further  proceedings  upon  payment  of  such  claims  which 
had  been  established  together  with  the  costs,  expenses  and  liens 
of  the  proceeding  to  be  adjusted  on  notice.  In  such  a  case, 
which  is  an  unusual  one,  doubtless  the  court  would  have  power 
to  allow  costs  to  the  various  parties  to  the  proceedings  to  be 
paid  by  the  applicant  as  the  condition  for  the  discontinuance  of 
the  proceedings  and  would  not  be  limited  to  the  costs  defined 
by  the  statute.  For  the  application  of  the  occupant  of  the  prop- 
erty is  not  one  covered  by  the  statute  and  is  addressed  to  the 
incidental  power  of  the  Surrogate  and  appeals  to  his  discretion. 

In  Shute  V.  Shute,  5  Dem.  1,  6,  Surrogate  Coffin  under  sub- 
division 6  (then  subdivision  5),  of  section  2793  permitted  the 
administrator  to  be  reimbursed  moneys,  which  had  been  paid 
by  him  to  a  judgment  creditor,  as  costs  and  disbursements  re- 
covered by  said  creditor  in  establishing  his  claim  and  which 
payment  had  been  found  due  to  the  executor  upon  his  judicial 
account. 

In  Matter  of  Summers,  37  Misc.  575,  payment  of  the  face  of 
a  judgment  creditor's  claim  was  allowed,  but  not  referee's  fees 
or  disbursements  incurred  by  him. 

In  Smith  v.  Meakin,  2  Dem.  129,  it  was  held  that  subdi- 
vision 5  of  section  2793  referred  only  to  such  claims  or  debts 
of  the  decedent  as  would  authorize  the  court  to  order  a  sale 
of  the  real  estate  for  the  payment  of  the  same,  and  did  not  con- 
template the  payment  of  any  expenses  incurred  in  the  adminis- 
tration on  the  estate.  See  also  Matter  of  Summers,  supra,  as 
to  legal  expenses  of  the  administrator.  But  this  does  not 
seem  to  be  the  proper  rule  in  view  of  the  fact  that  under  sec- 
tion 2793  provision  is  made  for  applying  the  proceeds  of  a  sale 
for  other  purposes  for  which  the  property  could  not  be  decreed 
to  be  sold.  For  example,  under  subdivision  3,  part  of  the  pro- 
ceeds are  to  be  applied  to  the  payment  to  the  wife  of  one  third 
of  the  gross  proceeds  of  the  property  to  which  her  right  of 
dower  attaches,  to  secure  which  however,  the  proceeding  could 
not  in  the  first  instance  be  begun.  See  Shute  v.  Shute,  5  Dem. 
1,  where  Coffin,  Surr,  allowed  such  expenses  under  subdivision  6, 
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Entry     of  de- 
mandd  found  due. 


a9  having  been  allowed  the  representative  upon  his  account- 
ing. The  only  other  provision  in  this  title  regarding  the  allow.- 
ance  of  costs,  is  contained  in  section  2786  already  quoted,  which 
exonerates  the  heirs  and  devisees  from  the  debts  and  liens 
established  by  the  decree  as  far  as  the  proceeds  paid  over  to  the 
county  treasurer  are  sufficient  to  satisfy  the  debts  or  liens  "  aCter 
deducting  the  costs  and  expenses  allowed  by  the  Surrogate." 

§  43.  The  form  of  the  decree The  following  form  of  de- 
cree, with  the  preliminary  entry  of  demands  found  due,  is  sug- 
gested as  a  precedent : 

Surrogate's  Court 
Caption. 
Present : 

Hon. 

Surrogate. 
In  the   Matter  of   the  Distri- 
bution  of  the   Proceeds    of 
the  Sale  of  the  Real  Estate 
of 

Deceased. 
On  the  hearing  for  distribution  in  pursuance  of 
notice,  on  the  day  of  18       and  at  the 

times  and  places  to  which  such  hearing  was  ad- 
journed, and,  on  the  hearing  on  the  order  of  sale, 
the  following  demands  of  the  following  named 
persons  have  been  and  are  established  as  valid 
and  subsisting  demands  against  the  said 
deceased,  and  against  his  estate,  and  are  the  only 
claims  and  demands  establislied.  That  said  per- 
sons' names  are  mentioned  in  the  first  column  of 
the  following  list,  and  the  amount  due  to  each  in 
the  second  column,  opposite  each  name,  and  the 
amount  to  which  each  is  entitled  on  this  distribu- 
tion, this  day  ordered,  in  the  third  column  oppo- 
site each  name,  which  list  is  as  follows,  that  is  to 
say: 

Names.  Amount  hub.    Amount  entitled. 
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Decree  distrib- 
ntingr  proceeds  of 
sale.  Sec.  2793, 
Code  of  ClTil  Pro- 
cedure. 


Present: 


Surrogate's  Court 
Caption. 

Hon. 


Surrogate. 


In  the  Matter  of  the  Distri-1 

bution  of  the  Proceeds  of 

the  Sale  of  the  Real  Estate 

of 

Deceased.  ^ 

Notice  that  the  distribution  of  the  proceeds 
arising  from  the  sale  of  the  real  estate  in  this 
matter  would  be  made  on  the  day  of  18 
having  been  duly  published,  and  the  said  pro- 
ceeds having  been  paid  into  the  Surrogate's  Court, 
amounting  to  dollars,  and  cents. 

Now,  it  is  ordered  and  decreed,  that  the  said 
sum  of  money  so  paid  into  said  Surrogate's  Court, 
as  the  proceeds  arising  from  said  sale  be  paid 
and  distributed  in  the  following  order,  viz : 

1 .  That  there  be  paid  to  the  sum  of 

dollars  and  cents,  the  charges  and 

expenses  of  the  sale  the  publication  of  the 

notice  of  distribution,  and  the  other  actual  dis- 
bursement attending  the  distribution. 

2.  (§  2793,  subd.  2,  Code.) 


Provide  for  in- 
vestment to  sat- 
isfy dower  claim. 


3.  That  out  of  the  remainder  of  the  money 
arising  upon  said  sale  there  be  paid  to 
the  widow  of  said  deceased,  the  sum  of 
dollars  and  cents,  which  sum  she  has  con- 

sented, by  an  instrument  in  writing  under  seal, 
executed  and  acknowledged  by  her,  and  duly  cer- 
tified, to  accept  in  lieu  of  her  dower  in  the  prem- 
ises so  sold. 

{Or) 


4.  That  out  of  the  remainder  of  the  money 
there  be  paid  dollars  and  cents,  costs 

of  this  proceeding,  awarded  to  the  petitioner 
in  the  decree. 

6.  That  out  of  the  remainder  of  the  money 
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there  be  paid  the  sum  of        dollars  and 
cents,  which  has  been  found  due  to  the  executor 
upon  a  judicial  settlement  of  his  account, 
after  applying  thereupon  the  proceeds  of  the  per- 
sonal property. 

6.  That  out  of  the  remainder  of  the  money 
there  be  paid  to  the  sum  of  dollars 
and  cents  for  the  funeral  expenses  of  the 
decedent,  as  established  by  a  decree  heretofore 
made  herein. 

7.  That  out  of  the  remainder  of  the  money,  to 
wit :  dollars  and  cents,  there  be  dis- 
tributed among  the  creditors  of  the  deceased, 
whose  debts  have  been  established  and 
above  recorded,  in  the  proportion  as  set  opposite 
their  respective  names  in  the  right  hand  and  third 
column  above  recorded  ;  that  is  to  say,  each  to 
receive  the  amounts  set  opposite  their  respective 
names  in  the  third  column,  under  the  words 
"Amount  Entitled,"  as  the  share  of  each  on  this 
distribution. 

8.  That  out  of  the  remainder  of  said  money 


9.  That  the  surplus,  to  wit :  the  sum  of 
dollars  and  cents,  be  distributed  to  and 

among  the  heirs  of  said  decedent,  in  the 

amounts,  and  in  the  manner  following,  that  is  to 
say 


ANNUITY   TABLE. 
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Table  showing  the  Value  of  an  annuity  of  One  Dollar  on  a  Single 
Life,  according  to  the  Northampton  Table  of  Mortality,  at  Five 
per  Cent  Interest,  Referred  to  in  Supreme  Court  Rule  No.  70. 


No.  of  years 

No.  of  years 

No.  of  years 

No.  of  years 

Age. 

purchase 
the  nnnuity  is 

Age. 

purchase 
the  annuity  is 

Age. 

purchase 
the  annuity  is 

Age. 

purchase 
the  annuity  is 

worth. 

worth. 

worth. 

worth. 

1 

11.563 

31 

12.965 

61 

8.181 

91 

1.447 

2 

13.420 

32 

12.854 

62 

7.966 

93 

1.153 

3 

14.135 

33 

12.740 

63 

7.743 

93 

.818 

4 

14.613 

34 

12.623 

64 

7.514 

94 

.524 

5 

14.827 

35 

12.502 

65 

7.276 

95 

.238 

6 

15.041 

36 

12.377 

66 

7.034 

7 

15.166 

37 

13.249 

67 

6.787 

8 

15.226 

38 

12.116 

68 

6.536 

9 

15.210 

39 

11.979 

69 

6.281 

10 

15.139 

40 

11.837 

70 

6.023 

11 

15.043 

41 

11.695 

71 

5.764 

13 

14.937 

42 

11.551 

72 

5.504 

13 

14.826 

43 

11.407 

73 

5.345 

14 

14.710 

44 

11.358 

74 

4.990 

15 

14  588 

45 

11.105 

75 

4.744 

16 

14.460 

46 

10.947 

76 

4.511 

17 

14.334 

47 

10.784 

77 

4.377 

18 

14.217 

48 

10.616 

78 

4.035 

19 

14.108 

49 

10.443 

79 

3.776 

20 

14.007 

50 

10.269 

80 

3.515 

21 

13.917 

51 

10.097 

81 

3.263 

22 

13.833 

52 

9.925 

82 

3.020 

23 

13.746 

53 

9.748 

83 

2.797 

24 

13.658 

54 

9.567 

84 

3.627 

25 

13.567 

55 

9.383 

85 

2.471 

26 

13.473 

56 

9.193 

86 

2.328 

27 

13.377 

57 

8.999 

87 

2.193 

28 

13.278 

58 

8.801 

88 

2.080 

29 

13.177 

59 

8.599 

89 

1.924 

80 

18.072 

60 

8.392 

90 

1.733 
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§  4J:.  Computation  and  investment  of  widow's  interests. 

— Where  under  subdivision  3  of  section  2793,  dower  is  to  be 
computed  or  a  fund  invested  for  the  benefit  of  the  wife,  the 
method  of  computation  and  the  character  of  the  investment  are 
prescribed  by  the  following  sections  of  the  Code: 

Dower  in  lands  under  contract ;  how  computed. 

The  claim  of  dower  of  the  decedent's  wife,  in  real  property 
held  by  the  decedeut,  under  a  contract  for  the  purchase  thereof, 
which  must  be  satisfied,  as  prescribed  in  subdivision  third  of 
the  last  section,  extends  only  to  the  annual  interest,  during 
her  life,  upon  one  third  of  the  balance  remaining,  after  de- 
ducting from  tlie  money  arising  upon  the  sale,  all  sums  due 
from  the  decedent,  at  the  time  of  the  sale,  for  the  real  prop- 
erty so  contracted  and  sold.     §31'94,  Code  Civil  Proc. 

2  E.  S.  112,  §  72. 

Fund  set  apart  for  dower  ;  how  invested,  etc. 

The  surrogate  must  cause  a  sum  set  apart  for  a  widow's 
dower,  as  prescribed  in  the  last  two  sections,  to  be  invested 
by  the  county  treasurer,  under  the  direction  of  the  surrogate, 
in  the  public  securities  of  the  state,  or  of  the  United  States, 
or  in  permanent  mortgage  securities,  bearing  interest  paya- 
ble annually,  or  oftener.  The  interest,  or  other  income,  must 
be  paid  by  the  county  treasurer  to  the  vridow,  during  her  life. 
After  her  death,  the  county  treasurer,  under  the  direction  of 
the  surrogate's  court,  manifested  in  an  order  duly  entered, 
must  sell  the  public  securities,  or  collect  the  sums  loaned  upon 
mortgage,  and  distribute  the  proceeds,  less  the  cost  and  ex- 
penses, as  prescribed  in  the  last  section  but  one,  for  the  dis- 
tribution of  tlie  remainder  of  the  money,  after  satisfying  the 
claim  for  dower.    §  3 '7  95,  Code  Civil  Proc. 

2  K.  S.  106,  108,  §§  37  and  46. 

§  45.  Investment  of  infant's  share. 

Where  surplus  money  is  distributable  to  an  infant ;  or  where 
the  interest  in  the  property,  represented  by  it,  consisted  of  a 
precedent  estate,  and  a  i-emainder  or  reversion ;  the  decree 
must  provide,  as  the  judgment  of  the  supreme  court  would 
provide,  in  an  analogous  case,  for  the  investment  of  the 
money  in  the  pubhc  securities  of  tlie  state,  or  of  the  United 
States;  or  for  the  loan  thereof,  secured  by  bond,  and  by 
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mortgage  upon  unincumbered  real  property  within  the  state, 
worth  at  least,  exclusive  of  buildings  thereupon,  twice  the 
sum  lent;  and  for  the  payment  of  the  income,  until  the  ma- 
jority of  the  infant  or  the  determination  of  the  temporary 
interest ;  and  then,  for  the  payment  of  the  principal,  to  the 
person  or  persons  entitled  thereto.  Or  where  surplus  money 
is  distributable  to  an  infant,  the  decree  may,  in  the  discretion 
of  the  surrogate,  direct  that  the  same  be  paid  to  his  general 
guardian,  upon  the  latter  giving  such  additional  security,  if 
any,  as  the  surrogate  directs ;  or  if  it  is  one  hundred  dollars 
or  less,  that  it  be  deposited  by  the  county  treasurer  in  a  sav- 
ings bank  or  trust  company,  designated  by  the  surrogate,  and 
that  the  interest  or  income  thereof  be  applied  to  the  use  of 
the  infant  until  its  majority.  §  3796,  Code  Civil  Proc. 
L.  1850,  ch.  150,  §§  1  and  2. 

§  46.  The  effect  of  foreclosure  proceedings  on  lands  being 
disposed  of  to  pay  decedent's  debts. — It  is  very  clear  that  in 
the  absence  of  statutory  provision,  considerable  confusion  might 
be  occasioned  by  the  fact  that  the  propert}'  sought  to  be  dis- 
posed of  in  proceedings  under  this  title  of  the  Code  might  be 
subject  to  a  mortgage  past  due  and  liable  to  foreclosure.  It  is 
manifest  that  the  rights  of  the  mortgagee  in  respect  of  the 
property  upon  which  his  mortgage  is  alien  are  superior  to  those 
of  the  general  creditors  of  the  decedent  and  that  their  rights  to 
have  their  debts  paid  out  of  the  real  property  of  the  decedent 
in  certain  contingencies  cannot  in  any  respect  outweigh  the 
rights  of  the  holder  of  the  mortgage. 

Therefore  it  has  been  provided  by  sections  279Y,  2798  and 
2799: 

J^irst.  What  effect  an  action  to  foreclose  shall  have  upon  pro- 
ceedings for  the  disposition  of  decedent's  real  estate. 

Second.  In  what  cases  the  surplus  moneys  arising  on  fore- 
closure and  other  judicial  sales  shall  be  paid  into  the  Surro- 
gate's Court  for  distribution. 

Third.  How  the  surplus  on  foreclosure  so  paid  into  the  Sur- 
rogate's Court  is  to  be  distributed. 

These  sections  are  as  follows : 

The  commencement  or  pendency  of  an  action  or  special 
proceeding,  having  for  its  object  the  sale,  either  absolutely 
or  contingently,  of  property  liable  to  be  disposed  of  as  pre- 
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scribed  in  this  title ;  or  the  foreclosure  by  advertisement,  of 
a  mortgage  thereupon ;  or  any  proceeding  to  sell  such  prop- 
erty, taken  pursuant  to  a  judgment,  or  by  virtue  of  an  execu- 
tion, does  not  affect  any  of  the  proceedings  taken  as  pre- 
scribed by  this  title,  unless  the  surrogate  so  directs.  After 
making  a  decree  directing  a  mortgage,  lease,  or  sale,  the 
surrogate  may,  and,  in  a  proper  case,  he  must,  stay  the  order 
to  execute  the  decree,  with  respect  to  the  property  affected 
by  the  action,  or  special  proceeding,  or  by  the  proceedings 
then  pending,  until  the  determination  thereof,  or  the  further 
order  of  the  surrogate  with  respect  thereto.  If,  in  the  course 
thereof,  a  sale  of  any  of  the  property  has  been  made,  before 
making  the  decree  in  the  surrogate's  court,  the  decree  must 
provide  for  the  application  of  the  surplus  proceeds  belonging 
to  the  decedent's  estate.  If  such  a  sale  is  made  afterwards, 
the  directions  contained  in  the  decree,  relating  to  the  prop- 
erty sold,  are  deemed  to  relate  to  those  proceeds.  §  31 9 7, 
Code  Civil  Proc. 

The  form  of  the  order  directing  the  stay  may  be  substan- 
tially as  follows : 

Surrogate's  Court 
Caption. 
Present : 

Hon. 

Surrogate. 

Title.     I 

It  appearing  to  the  satisfaction  of  the  Surro- 
gate from  the  annexed  aflSdavit  of  verified 
the  day  of  that  there  is  pending  in  the 
Supreme  Court  in  the  State  of  New  York  in  and 
for  this  county  of  an  action  {or  special  pro- 
ceeding) having  for  its  object  the  sale  (under 
foreclosure,  or  otherwise  identify  the  action  or 
special  proceeding)  of  property  late  of  the  dece- 
dent above  named  and  which  property  is  liable  to 
be  disposed  of  in  the  above  entitled  proceeding 
in  this  court  for  the  payment  of  said  decedent's 
debts  and  funeral  expenses ;  and  it  further  ap- 
pearing to  the  Surrogate  that  said  pending  action 
(or  special  proceeding)  is  being  prosecuted  with 
due  diligence  and  that  it  is  to  the  advantage  of 
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the  creditors  of  said  decedent  and  the  persons 
interested  in  his  said  estate  that  the  above  entitled 
proceedings  in  this  court  should  be  stayed  pend- 
ing the  determination  of  said  action  (^or  special 
proceeding) 

Now  on  motion  of  attorney  for 

it  is 

Ordered  that  all  further  proceedings  herein  (or 
the  execution  of  the  decree  heretofore  made  here- 
in and  entered  on  the  day  of  18  )  be 
stayed  until  the  further  order  of  the  Surrogate 
with  respect  thereto  (or  until  the  determination 
of  said  action,  or  special  proceeding  as  the  case 
may  be) . 

Signature. 

It  will  be  noted  from  a  perusal  of  this  form  that  it  should 
appear  to  the  satisfaction  of  the  Surrogate  that  the  interest  of 
all  parties  will  be  promoted  by  such  a  stay.  It  is  evident  that 
there  may*well  be  cases  where  such  a  stay  would  be  prejudicial 
to  the  creditors,  as  where  the  property  is  in  such  a  condition 
that  the  proceedings  pending  in  the  Surrogate's  Court  can 
readily  proceed  to  a  sale  long  before  the  determination  of  the 
proceedings  in  the  Supreme  or  other  court,  and  also  where 
the  property  could  be  sold  to  advantage  subject  to  the  lien  of 
the  mortgage  and  substantially  the  whole  equity  realized  for 
the  benefit  of  the  creditors  and  persons  interested.  The  Sur- 
rogate is  given  a  discretion  the  exercise  of  which  will  be 
guided  by  the  circumstances  in  each  particular  case,  and  the 
proceedings  should  not  be  stayed  where  it  is  evident  that  to 
allow  the  foreclosure  sale  to  precede  the  sale  in  the  Surro- 
gate's Court  proceedings  would  be  to  sacrifice  the  property, 
as  where  the  estate  or  parties  interested  are  not  in  a  position 
to  pi'otect  themselves  upon  such  sale. 

In  an  early  case  {Bre&oort  v.  M^Jimsey,  1  Ed.  Ch.  551), 
Vice-Chancellor  McCoun,  discussing  such  a  case,  pointed  out 
that  proceedings  to  sell  real  property  for  the  purpose  of  rais- 
ing money  to  pay  debts,  was  a  power  vested  in  executors  and 
administrators  by  statute,  and  is  to  be  exercised  in  behalf  of 
creditors  only,  that  the  proceeds  are  not  left  in  the  hands  of 
the  representative  to  be  applied  or  distributed  in  the  course 
of  administration,  but  must  be  paid  to  the  Surrogate  in  whose 
83 
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hands  the  money  is  regarded  as  equitable  assets  for  the  pay- 
ment of  debts,  and  that  the  surplus  belonged  to  the  heir  or 
devisee.  And  consequently,  where  a  decree  of  foreclosure 
and  sale  of  the  same  premises  had  been  had  and  was  in  force, 
the  representative  would  be  restrained  by  perpetual  injunction 
from  prosecuting  his  proceeding  in  the  Surrogate's  Court.  He 
remarked:  "The  property  is  sold  to  as  good  an  advantage, 
and  the  probability  is  to  a  better  advantage,  as  to  price,  since 
there  is  as  much  confidence  in  a  mortgage  sale  under  the  decree 
of  this  court  as  in  a  sale  by  an  administrator."  /c?.,  page  554. 
And  he  indicated  the  usual  manner  in  which  equity  could  dis- 
pose of  the  surplus  moneys  to  the  creditors  or  other  persons 
interested  therein. 

The  facts  discussed  by  the  learned  vice-chancellor  are  those 
contemplated  in  the  enactment  of  these  sections  of  the  Code. 
See  opinion  in  fuU,  and  see  Wiltse  on  Mortgage  Foreclosures, 
§§  Y02,  745,  746,  and  cases  cited. 

§  47.  Paying  of  surplus,  arising  on  judicial  sales  in  other 
courts,  in  to  the  Surrogate. 

Where  real  property,  or  an  interest  in  real  property,  lia- 
ble to  be  disposed  of  as  prescribed  in  this  title  is  sold,  in 
an  action  or  a  special  proceeding  specified  in  the  last  sec- 
tion, to  satisfy  a  mortgage  or  other  lien  thereupon,  which 
accrued  during  the  decedent's  lifetime,  and  letters  testamen- 
tary or  letters  of  administration,  upon  the  decedent's  estate 
were,  within  four  years  before  the  sale,  issued  from  a  surro- 
gate's court  of  the  state  having  jurisdiction  to  grant  them ; 
the  surplus  money  must  be  paid  into  the  surrogate's  court 
from  which  the  letters  issued  pursuant  to  the  provisions  of 
section  twenty-five  hundred  and  thirty-seven  of  this  Code,  and 
the  receipt  of  the  county  treasurer  shall  be  a  suflScient  dis- 
charge to  the  person  paying  such  money.  If  the  sale  was 
made  pursuant  to  the  dii-ections  contained  in  a  judgment  or 
order  the  surplus  remaining  after  payment  of  all  the  liens  upon 
the  property,  chargeable  upon  the  proceeds,  which  existed  at 
the  time  of  the  decedent's  death,  must  be  so  paid.  If  the 
sale  was  made  in  any  other  manner,  the  surplus  exceeding  the 
hen  to  satisfy  which  the  property  was  sold,  and  the  costs  and 
expenses  must  within  thirty  days  after  the  receipt  of  the 
money  from  which  it  accrues,  be  so  paid  over  by  the  person 
receiving  that  money.     §  3798,  Code  Civil  Proc. 
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This  section  requires  payment  of  surplus  arising  on  fore- 
closures and  other  judicial  sales  into  the  Surrogate's  Court,  in 
oases  where  letters  testamentary  or  letters  of  administration 
upon  the  decedent's  estate  issued  within  four  years  before  the 
sale.  The  statute  originally  read  (see  Laws,  1871,  chap.  834, 
amending  L.  186T,  chap.  658) :  "  Four  years  previous  to  the  mak- 
ing of  the  sale  on  which  such  surplus  moneys  arise."  This 
was  held  to  refer  to  the  sale  itself  and  not  to  the  commence- 
ment of  the  proceedings  or  actions  in  which  the  sale  was  had. 
Thus,  where  more  than  four  years  had  elapsed  between  the  issu- 
ing of  the  letters  of  administration,  and  the  date  of  the  sale  but 
not  between  the  issuing  of  the  letters  of  administration  and  the 
bringing  of  the  foreclosure  action,  the  General  Term  in  the  First 
Department  held  that  the  legislature  has  in  view  the  act  of  sell- 
ing, so  that  by  the  words  "  making  the  sale  "the  legislature  in- 
tended to  fix  a  specific  time  from  which  to  reckon  back  the 
period  of  four  years.      White  y.  Poillon,  25  Hun,  69,  71. 

It  must  be  noted  in  the  second  place  that  the  provision  of 
section  2798  is  confined  to  cases  where  real  property  ....  is 
sold  .  .  .to  satisfy  a  mortgage  or  other  lien  thereupon  which 
accrued  during  the  decedenHs  lifetime. 

And  it  was  held  {German  Savings  Bank  v.  Sharer,  25  Hun, 
409),  that  this  was  not  such  a  sale  as  was  contemplated  by  the 
statute  as  it  thus  stood.  See  chap.  658  of  L.  1867,  as  amended 
by  chap.  170  of  L.  1870,  requiring  surplus  moneys  to  be  paid 
over  to  the  Surrogate. 

In  Matter  of  Stillwell,  68  Hun,  406,  the  General  Term  in  the 
First  Department,  O'Brien,  J.,  intimated  that  where  the  Surro- 
gate had  jurisdiction  of  the  subject-matter  and  of  parties  in  a 
proceeding  of  this  character,  and  similar  questions  to  those 
which  are  before  him  are  pending  in  another  forum  he  is  not 
obliged  to  delay  exercising  his  own  jurisdiction.  Id.,  at  p.  409. 
"  Where  there  are  concurrent  remedies  which  are  resorted  to 
by  different  parties,  the  judge  or  court  called  upon  to  deter- 
mine questions  then  before  them,  in  the  absence  of  any  good 
reason  for  not  exercising  jurisdiction,  should  not  delay  and 
await  the  result  of  an  action  or  proceeding  in  another  court." 

The  court  held  in  the  same  case,  the  point  having  been  raised 
that  sections  2797  and  2798  of  the  Code  were  unconstitutional 
and  void,  that  they  were  perfectly  constitutional,  in  that  "  the 
provisions  of  these  sections  are  not  mandatory."     But  upon  ap- 
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peal  to  the  Court  of  Appeals,  139  N.  Y.  337, 341,  it  was  held  that 
while  the  legislature  cannot  limit  or  abridge  the  general  juris- 
diction of  the  Supreme  Court  as  conferred  by  the  constitution, 
it  may  without  restricting  its  general  jurisdiction,  within  the 
meaning  of  the  constitution,  nevertheless  designate  where  sur- 
plus moneys  arising  from  the  sale  of  lands  in  foreclosure  or  par- 
tition actions,  where  the  owner  is  dead,  may  be  deposited.  And 
the  court  says,  O'Brien,  J. :  "  These  sections  of  the  Code  treat  the 
surplus  in  the  cases  there  specified,  in  the  same  way  as  the  pro- 
ceeds of  real  estate  sold  under  the  order  of  the  Surrogate.  They 
were  intended  to  save  the  expense  incident  to  the  distribution 
of  the  surplus  where  the  mortgagor  is  alive,  and  to  facilitate 
the  orderly  settlement  of  the  estates  of  deceased  persons.  .  .  . 
A  statute  that  provides  for  the  deposit  of  surplus  moneys,  aris- 
ing from  the  sale  of  the  lands  of  a  deceased  person,  in  the 
Surrogate's  Court,  having  jurisdiction  of  the  settlement  and 
distribution  of  his  estate,  and  providing  for  proceedings  in  that 
court  for  its  distribution  among  the  parties  entitled,  subject  to 
the  appellate  jurisdiction  of  -the  Supreme  Court,  upon  the  law 
and  the  facts,  does  not  violate  any  provision  of  the  constitution. 

It  has  been  heldiComey  v.  Clark,  23  N.  Y.  St.  Rep.  402)  that 
where  the  surplus  fund  had  not  been  paid  into  the  Surrogate's 
Court  and  the  persons  interested  had  appeared  in  the  surplus 
proceedings  in  the  Supreme  Court,  that  it  was  then  too  late  for  a 
creditor  whose  claim  had  been  rejected  in  these  proceedings  to 
move  that  the  surplus  be  paid  into  the  Surrogate's  Court.  The 
object  of  this  payment  into  the  Surrogate's  Court  where  the 
sale  is  made  within  four  years  from  the  issuing  of  letters,  is 
the  protection  of  the  decedent's  general  creditors ;  and  it  is  to 
be  noted  that  the  Code  does  not  provide  that  this  payment  into 
the  Surrogate's  Court  i^  only  where  proceedings  have  been  or 
shall  be  duly  commenced  in  the  Surrogate's  Court  under  sec- 
tions 2750  and  2751. 

The  language  of  section  2798  is  "  \vhere  real  property  or  an 
interest  in  real  property  liable  to  he  disposed  of  as  prescribed  in 
this  tMe  is  sold,"  etc.  This  means,  that  where  the  condition  ex- 
ists which  would  justify  the  beginning  of  proceedings  for  the 
disposition  of  decedent's  real  estate  to  pay  debts  and  funeral 
expenses,  and  the  sale  in  the  other  judicatory  is  made  within 
the  time  limited  by  the  section,  tiien  the  Surrogate  becomes  the 
proper  depositary  and  distributor  of  the  surplus  funds.     This, 
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is  still  more  clear  from  the  language  of  section  2799,  which  dis- 
tinctly contemplates  by  its  second  paragraph  the  very  case 
where  a  petition  for  the  disposition  of  property  is  not  pending, 
or  has  not  been  presented,  as  well  as  a  case  where  such  a  pro- 
ceeding is  pending  but  has  not  gone  to  a  decree,  and  in  such  a 
case  the  rights  and  priorities  of  the  persons  interested  must  be 
established  and  a  decree  for  the  disposition  must  be  made  "  as 
if  it  was  the  proceeds  of  real  property  sold  "  under  the  Surro- 
gate's decree.  §  2799,  Code  Civ.  Proc.  See  Matter  of  Cal- 
laghan,  69  Hun,  161,  164. 

If  the  property  sold  under  foreclosure  was  property  devised 
subject  to  a  valid  and  imperative  power  of  sale  for  the  payment 
of  debts  and  funeral  expenses,  the  surplus  should  not  be  paid 
into  the  Surrogate's  Court.     Matter  of  Coutant,  24  Misc.  350. 

§  48.  Distribution  of  surplus. 

"Where  money  is  paid  into  a  surrogate's  court,  as  prescribed 
in  the  last  section,  and  a  petition  for  the  disposition  of  prop- 
erty, as  prescribed  in  this  title,  is  pending  before  him ;  or  is 
presented  at  any  time  before  the  distribution  of  the  money ; 
the  money  must  be  distributed  as  if  it  was  the  proceeds 
of  the  decedent's  real  property,  sold  pursuant  to  the 
decree. 

If  such  a  petition  is  not  pending  or  presented,  or  if  a  decree 
for  the  disposition  of  the  decedent's  property  is  not  made 
thereupon,  a  verified  petition,  praying  for  a  decree,  directing 
the  distribution  of  the  money  among  the  persons  entitled 
thereto,  may  be  presented  by  any  of  those  persons. 

Each  person,  who  would  be  entitled  to  share  in  the  distri- 
bution of  the  proceeds  of  a  sale,  must  be  cited  to  show  cause, 
why  such  a  decree  should  not  be  made.  Service  of  the  cita- 
tion may  be  made  upon  all  the  persons  designated  therein,  by 
pubHshing  the  same  in  two  newspapers  designated  as  pre- 
scribed in  article  first  of  title  second  of  this  chapter,  at  least 
once  in  each  of  the  four  successive  weeks  immediately  preced- 
ing the  return  day  thereof ;  except  that  personal  service  must 
be  made  upon  the  husband,  wife,  heirs,  and  devisees  of  the 
decedent,  and  also  upon  every  other  person  claiming  under 
them,  or  either  of  them,  who  resides  in  this  state. 

Upon  the  return  of  the  citation,  the  rights  and  priorities  of 
the  persons  interested  must  be  established,  and  a  decree  for 
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distribution  must  be  made,  as  if  it  was  the  proceeds  or  real 
property  sold.    §  1^799,  Code  Civil  Proc. 

L.  1867,  ch.  658,  §  2,  as  amended  by  L.  1870,  oh.  170,  and  L.  1881, 
ch.  535. 

The  provisions  of  this  section  are  explicit  and  must  be  ex- 
actly followed.     See  Matter  of  Solomon,  4  Kedf.  509. 

The  executor  is  not  entitled  to  receive  and  distribute  this 
surplus.     Matter  of  Oedney,  33  Misc.  360. 

§  48a.  Direction  by  Supreme  Court. — A  provision  in  the 
Supreme  Court  judgment  that  the  proceeds  be  deposited  in 
the  Surrogate's  Court  is  sufficient  authority  for  the  Surrogate's 
proceeding  to  distribute  the  same.  Ibid. ;  S.  G.  33  Misc.  166. 
It  seems  some  such  direction  in  the  judgment  or  by  subsequent 
order  is  a  prerequisite  to  the  Surrogate's  citing.  Ihid.  Such 
judgment  is  also  conclusive  as  to  the  rights  of  and  amounts 
due  to  the  creditors.     Ihid. 

Where  moneys  are  paid  by  judgment  of  the  Supreme  Court 
in  partition  into  court  because  three  years  have  not  elapsed 
since  the  issuance  of  letters,  that  court  under  section  1538  of 
the  Code  has  the  right  to  the  final  distribution  of  the  fund  and 
there  is  no  longer  provision  for  directing  its  payment  into  the 
Surrogate's  Court  for  distribution  as  if  it  were  proceeds  of  land 
sold  under  his  decree.     Matter  of  Dusenhury,  34  Misc.  666. 

Under  the  same  section  the  only  duty  of  the  Surrogate  in 
the  premises  is  to  furnish  a  certificate  vrhen  the  three  years 
have  elapsed  of  that  fact  and  of  the  further  fact  that  no  pro- 
ceedings for  the  mortgage,  lease  or  sale  of  the  real  property 
of  said  decedent  for  the  payment  of  his  debts  or  funeral  ex- 
penses or  both  is  pending.  ISTo  payment  can  be  made  out  of 
this  fund  so  deposited  until  this  certificate  is  obtained.  There- 
fore if  such  a  proceeding  be  pending  in  the  Surrogate's  Court 
duly  commenced  and  prosecuted,  the  Surrogate  may  progress 
the  matter  to  decree  and  to  that  end  determine  the  liens  of 
the  creditors  against  the  decedent's  moneys  so  deposited,  rep- 
resenting as  they  do,  part  of  his  real  estate. 

Section  2797  provides  that  if  in  the  course  of  an  action  in 
another  court  a  sale  of  the  property  is  made  before  the  Surro- 
gate's decree  is  reached,  that  decree  must  provide  for  the  ap- 
plication of  the  surplus  proceeds  belonging  to  the  decedent's 
estate.    This,  of  course,  he  cannot  do,  that  is  to  say,  he  cannot 
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tell  what  is  the  surplus  proceeds  until  he  has  adjudicated  what 
are  the  claims  against  the  said  property  to  be  first  satisfied. 

The  forms  to  be  used  in  such  a  case  can  readily  be  adapted 
from  the  ordinary  forms  as  above,  where  all  the  proceedings 
have  been  had  in  the  Surrogate's  Court. 

§  49.  Miscellaneous  provisions. 

Securities  and  leases;  surrogate's  duty  respecting  the  same. 

Except  as  otherwise  specially  prescribed  in  this  title,  a  se- 
curity taken  or  an  investment  made,  pursuant  to  any  provi- 
sion thereof,  must  be  taken  or  made  in  the  name  of  the 
county  treasurer,  adding  his  ofHcial  title,  and  his  successors  in 
oflBce.  Each  security  so  taken,  and  all  the  papers  connected 
therewith,  or  with  such  an  investment,  and  each  lease,  taken 
as  prescribed  in  this  title,  must  be  immediately  delivered  to 
the  surrogate  for  his  approval ;  and,  when  approved  by  him, 
must  be  delivered  to  the  county  treasurer,  who  must,  from 
time  to  time,  collect  the  money  due  thereupon,  and  apply  it, 
under  the  direction  of  the  surrogate,  as  prescribed  by  law  for 
tjiat  purpose,  or  for  the  application  of  the  money  represented 
by  the  security.     §  3800,  Code  Civil  Proc. 

2  R.  S.  107,  §§  44  and  45,  and  part  of  §37;  L.  1850,  oh.  150,  part 
of  §2. 

Restitution,  for  assets  subsequently  discovered. 

Where  a  decree  has  been  made  for  the  application  of  the 
proceeds  of  real  property  to  the  payment  of  the  decedent's 
debts,  or  funeral  expenses,  or  judgment  liens  established  and 
ordered  paid,  as  prescribed  in  this  title,  and  assets,  which 
should  have  been  applied  thereto,  are  aftenvard  discovered ; 
or,  for  any  other  reason,  money  or  other  personal  property 
of  the  decedent,  which  should  have  been  applied  thereto, 
afterward  comes  to  the  hands  of  the  executor,  administrator, 
legatee  or  next  of  kin,  the  heir,  devisee,  or  other  person  ag- 
grieved may  maintain  an  action  to  procure  reimbursement 
therefrom.    §  3801,  Code  Civil  Proc. 


Part  VII. 
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CHAPTEK  I. 

TESTAMENTAET  TRUSTEES. 

§  1.  What  is  a  testamentary  trustee  ? — The  expression  "  tes- 
tamentary trustee  "  includes  every  person,  except  an  executor, 
an  administrator  with  the  will  annexed,  or  a  guardian,  who  is 
designated  by  a  will  or  by  any  competent  authority  to  execute 
a  trust  created  by  a  will.  §  2514,  Code  Civ.  Proc.  subd.  6. 
And  it  includes  such  an  executor  or  administrator  where  he  is 
acting  in  the  execution  of  a  trust  created  by  the  will  which  is 
separable  from  his  functions  as  executor  or  administrator.  Id. 
The  functions  are  quite  separate.  For  example  as  to  their  joint 
and  several  duties,  it  is  said  in  Egbert  v.  McGuire,  36  Misc. 
245  :  "  The  rule  is  that  where  the  administration  of  a  trust  is 
vested  in  cotrustees  they  all  form  but  one,  as  trustees,  and 
must  execute  the  duties  of  their  office  jointly.  Tiff.  &  Bui. 
Trusts,  539  ;  Sinclair  v.  Jackson,  8  Cow.  543.  The  power  of 
trustees  is  equal  and  -undivided.  They  cannot,  like  executors, 
act  separately  ;  all  must  join  in  sales,  conveyances  or  other 
disposition  of  trust  property.  Hill,  Trustees  (4th  Am.  ed.), 
*305  ;  Perry,  Trusts  (5th  ed.),  §  411 ;  Sinclair  v.  JacTcson,  supra  ; 
Ridgeley  v.  Johnson,  11  Barb.  527.  Where,  therefore,  one  only 
of  two  trustees  signs  a  lease,  it  is  void  as  against  the  trustees 
or  any  one  claiming  under  them.  Earle  v.  McGoldricTc,  15 
Misc.  Eep.  136 ;  Hill,  Trustees  (5th  Am.  ed.),  *305 ;  Anon  v. 
Gelpcke,  5  Hun,  245,  255.  In  Busse  v.  SchencTc,  12  Daly,  12, 
the  court  said  :  '  Trustees  have  different  powers  and  authori- 
ties from  executors.  One  executor  may  act  alone  in  the  ad- 
ministration of  the  estate,  and  his  acts  will.be  binding  upon 
the  estate.  Trustees,  however,  must  act  jointly.  They  can 
make  no  contracts  in  regard  to  the  estate ;  they  cannot  change 
(1320) 
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the  position  of  the  estate,  and  they  can  do  nothing  except  by 
united  action.'  Of  course,  there  are  exceptions  to  this  rule  as 
to  manj''  others.  Thus,  the  necessities  of  the  case  may  require 
that  one  of  the  trustees  have  the  authority  in  an  emergency  to 
act  without  waiting  for  consultation  with  his  cotrustee ;  as, 
if  a  leak  in  a  roof  occurs,  or  any  sudden  emergency  should  arise 
which  requires  immediate  action.  It  was,  therefore,  held  that, 
where  one  of  two  trustees  was  in  Europe,  the  one  remaining 
here  might  lawfully  execute  a  satisfaction  piece  of  a  mortgage. 
People  ex  rel.  Adams  v.  Sigel,  46  How.  Pr.  151." 

The  theory  of  implied  power  in  one  trustee,  where  the  other 
goes  abroad  and  absents  himself,  is  that  the  trustee  who  with- 
draws from  the  country  impliedly  leaves  the  trust  in  the  man- 
agement and  control  of  the  trustee  who  remains  in  charge,  and 
his  power  becomes  commensurate  with  then  existing  conditions. 
Necessitas  facit  licitum  quod  alias  non  est  licitum.  But  where 
the  absent  trustee  leaves  an  attorney  here  empowered  to  act 
for  him,  and  this  is  known  to  the  cotrustee,  such  implied  power 
does  not  exist.  This  distinction  of  functions  is  important. 
For  example,  it  is  held  that  where  A  and  B  were  executors  of 
and  trustees  under  the  will  of  C,  a  release  to  them  as  executors 
merely  did  not  release  them  as  trustees.  Doritz  v.  Doritz, 
40  App.  Div.  236  ;  Matter  of  Taggard,  138  N.  Y.  610.  So  a 
release  to  "  Maximilian  Toch,  individually  and  as  trustee  "  was 
held  by  Fitzgerald,  Surr.,  not  to  release  him  as  administrator 
c.  t.  a.  See  as  to  functions  of  each,  CBrien  v.  Jackson,  42  App. 
Div.  171,  173. 

The  question  as  to  when  and  how  the  duties  of  a  trustee  are 
separable  from  those  of  an  executor  or  administrator  with  the 
will  annexed  (it  has  been  stated)  is  not  so  easy  of  solution,  as 
that  of  when  and  how  they  are  not  separable.  See  Matter  of 
GlarJe,  5  Eedf.  466,  468.  See  for  instances  of  the  latter :  Val- 
entine v.  Valentine,  2  Barb.  Ch.  430  ;  Stagg  v.  Jackson,  1  IST.  Y. 
206  ;  Clark  v.  Clark,  8  Paige,  152  ;  Hood  N.Hood,  85  K  Y. 
561. 

The  case  of  Hood  v.  Hood,  supra,  affords  a  good  illustration 
of  a  case  where  functions  of  executor  were  not  so  separable. 

In  this  last  case,  the  testator,  after  providing  for  the  payment 
of  some  general  legacies,  devised  and  bequeathed  the  residue  of 
his  estate,  real  and  personal,  to  his  executors,  in  trust,  to  sell 
the  real  estate,  and  collect  and  realize-  the  personal  estate,  to 
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divide  the  proceeds  into  shares,  and  invest  for  the  benefit  of 
his  widow  and  children.  One  of  the  executors,  being  a  resident 
of  the  State  of  New  Jersey,  gave  a  bond  with  sureties  for  the 
faithful  discharge  of  his  duties,  as  required  by  law.  In  an  ac- 
tion on  the  bond,  to  recover  moneys  alleged  to  have  been  wasted 
by  the  executor,  the  sureties  sought  to  escape  liability  on  the 
ground  that  the  devastamt  was  committed  by  him  when  acting 
as  trustee,  while  they  were  sureties  for  him  as  executor,  only. 
The  Court  of  Appeals,  following  Stagg  v.  Jaokson,  and  other 
cases,  held  that,  under  the  will,  the  whole  estate,  under  the  doc- 
trine of  equitable  conversion,  was  legal  assets,  and  hence  the 
liability  of  the  sureties  continued  throughout,  as  he  was  account- 
able only  as  executor.  In  all  such  cases,  although  a  trust,  or 
power  in  trust,  is  created,  the  trustee,  or  donee  of  the  power, 
acts,  and  is  liable  for  the  fund,  only  in  his  capacity  as  executor. 

In  Matter  of  Clark,  supra,  Surrogate  Coffin  indicated  the 
character  of  a  case  where  the  two  offices  of  trustee  and  executor 
are  separable.     He  says  (at  page  470) : 

"  For  instance,  a  testator,  possessed  of  a  large  personal  estate 
and  seized  of  several  parcels  of  real  estate,  might  direct  the  con- 
version of  all,  save  one  parcel  of  the  realty,  into  personalty,  so 
that  it  should  become  legal  assets ;  and,  as  to  that  parcel,  create 
a  trust  in  the  executor  to  receive  the  rents  and  profits,  and  apply 
them,  under  subdivision  3  of  section  55,  of  the  article  on  Uses 
and  Trusts.  In  such  a  case,  as  the  law  formerly  stood,  he  could 
have  rendered  his  account,  as  to  the  legal  assets,  to  the  Surro- 
gate, and  as  to  the  rents,  issues  and  profits,  to  the  chancellor 
only.     Hence,  in  such  a  case,  the  offices  are  separable." 

This  question  of  separability  of  trust  duties  and  the  ordinary 
duties  of  an  executor,  often  arises  where  an  executor  dies,  upon 
whom  trust  duties  were  laid  under  the  will  and  an  administra- 
tor with  the  will  annexed  is  appointed.  Such  an  administrator 
has  no  power  to  execute  trusts  relative  to  the  decedent's  real 
estate  but  succeeds  only  to  the  ordinary  powers  of  administra- 
tion and  can  only  execute  such  powers  of  sale  under  the  will 
as  are  imperative  in  their  terms.  See  Mott  v.  Ackerman,  92 
N.  Y.  539.  See  discussion  in  chapter  2  of  Part  I Y.  Horsfield 
V.  Black,  40  App.  Div.  264,  267. 

Where  the  will  creates  an  active  express  trust  annexed  to  the 
office  of  executor,  and  the  executor  dies  leaving  the  trust  unexe- 
cuted, a  case  may  be  presented  for  the  appointment  of  two  dig- 
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tinct  oflBcers,  the  one  to  administer  the  estate  as  administrator 
with  the  will  annexed  and  the  other  to  execute  the  trust  as  suc- 
cessor trustee.  See  Matter  of  Application  of  Hecht,  71  Hun,  62. 
"  The  administrator  with  the  will  annexed  takes  the  power  of  the 
executor  named,  where  the  power  or  trust  appears  to  be  annexed 
to  the  office,  unless  a  personal  confidence  in  the  discretion  of  the 
person  named  is  plainly  expressed  or  implied."  1  Thomas  on 
Estates  Created  by  Will,  719,  discussing  Badn  v.  Mattison,  54 
N.  Y.  663,  Dunning  v.  Ocean  Nat.  Bank,  61  N.  Y.  497,  Hall  v. 
HaU,  78  N.  Y.  535,  539,  and  other  cases. 

Where  a  will  appoints  executors  and  also  devolves  upon  one 
or  more  of  such  executors  the  execution  of  certain  trusts,  it 
must  be  borne  in  mind  that  by  qualifying  as  executors,  the  per- 
sons named  as  trustees  do  not  necessarily  accept  the  trust  nor 
will  the  fact  that  they  do  not  qualify  as  executors  prevent  them 
from  accepting  and  executing  the  trust.  See  Green  v.  Oreen, 
4  Eedf.  357,  359,  citing  Judson  v.  Gibbons,  5  Wend.  224 ;  Wil- 
liams V.  Conrad,  30  Barb.  524 ;  Fish  v.  Coster,  28  Hun,  64. 
But  an  executor  is  not  deemed '  to  hold  a  fund  as  trustee  until 
the  fund  has  been  legally  ascertained,  identified  and  set  apart 
from  the  general  estate.  There  must  be  a  definite  entry  by 
the  trustee  upon  his  separate  functions  in  that  capacity.  Matter 
of  Williams,  26  Misc.  636,  646,  citing  Matter  of  Hood,  98  N.  Y. 
369 ;  Cluff  V.  Day,  124  N.  Y.  203 ;  Matter  of  Underhill,  35 
App.  Div.  434 ;  Johnson  v.  Lawre,  95  N.  Y.  165.  But  the 
acceptance  of  the  office  of  executor  without  any  disclaimer 
of  the  trust  will  usually  be  regarded  as  an  acceptance  of 
the  accompanying  trust.  Oreen  v.  Oreen,  supra,  citing  3 
Redf.  on  Wills,  430,  and  cases  cited.  The  presumption  thus 
arising,  however,  may  be  overcome  by  proof  that  the  executor 
declined  the  trust.  One  may  disclaim  a  trust  as  effectually  by 
words  or  acts  without  deeds,  as  by  deeds.  Ibid.  But  unless 
and  until  a  testamentary  trustee  distinctly  repudiates  the  trust, 
to  the  actual  knowledge  of  the  beneficiary,  no  statute  runs 
against  the  beneficiary's  right  to  call  him  to  an  accounting. 
Matter  of  Martin,  27  Misc.  416.  But  if  the  testamentary 
trustee  disclaim  or  refuse  the  trust  it  seems  the  Surrogate 
may  not  fill  the  vacancy.  His  power  is  express ;  to  appoint 
a  successor  in  place  of  one  "so  removed"  (section  2472), 
i.  e.,  removed  by  him.  The  Supreme  Court  may  appoint  a 
a  person  "  to  execute  a  trust  created  by  a  will."    See  section 
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2818.  This  distinction  between  an  executor  and  a  testa- 
mentary trustee  is  thus  important.  Title  6  of  chapter  18  of  the 
Code  of  Civil  Procedure  contains  certain  provisions  exclusively 
in  relation  to  testamentary  trustees  to  which  resort  must  be 
had  in  the  cases  thereby  covered  to  the  exclusion  of  the  re- 
medial practice  afforded  in  cases  of  executors.  Thus,  where 
certain  beneficiaries  under  a  will  made  an  application  for  a 
payment  on  account  of  income,  citing  the  executors  of  the 
will  as  such,  and  proceeding  under  section  2717,  et  seq.,  of 
the  Code,  Surrogate  Kansom  dismissed  the  proceeding  on  the 
ground  that  by  the  language  of  the  will  the  respondents  were 
plainly  constituted  testamentary  trustees  of  the  particular  fund, 
the  income  of  which  the  beneficiaries  claimed,  and  that  this  be- 
ing so,  the  application  must  be  brought  under  sections  2804 
and  2805  of  the  Code  and  the  respondents  should  have  been 
cited  in  their  capacity  as  testamentary  trustees.  See  Matter  of 
Byrnes,  2  Connoly,  522.  And  he  remarked  in  this  connection  : 
"  To  constitute  a  testamentary  trustee,  it  is  necessary  that  some 
express  trust  be  created  by  the  will.  Merely  calling  them  tes- 
tamentary trustees  does  not  make  them  such."  Matter  of  Ham- 
ley,  104  N.  Y.  250.  See  also  1  Thomas  on  Law  of  Estates 
Created  by  Will,  Express  Trusts.  See  also  Eeal  Property 
Laws,  Laws  1896,  chapter  547,  sections  70  to  93. 

Every  executor  and  every  guardian  is,  in  a  general  sense,  a 
trustee,  for  he  deals  with  the  property  of  others  confided  to  his 
care.  But  he  is  not  a  trustee  in  the  sense  in  which  that  term  is 
used  in  courts  of  equity  and  in  the  statutes.  Wood  v.  Brown, 
34  ISr.  Y.  337 ;   Cleveland  v.   Whiton,  31  Barb.  544. 

§  2.  Surrogate's  jurisdiction  over  testamentary  trustees. — 
The  powers  of  Surrogates  did  not  originally  extend  to  jurisdic- 
tion over  testamentary  trustees.  Matter  of  Hawley,  104  N.  Y. 
250,  263,  citing  Savage  v.  Olmstead,  2  Redf.  478,  483 ;  Furniss 
V.  Furniss,  ihid.  497.  And  under  the  Revised  Statutes  the  Sur- 
rogate had  no  jurisdiction  to  settle  the  accounts  of  testamentary 
trustees.  The  powers  at  present  enjoyed  by  Surrogates  in  this 
respect  depend  upon  particular  statutes.  The  first  statute  giv- 
ing power  to  Surrogates  to  settle  accounts  of  testamentary  trus- 
tees was  the  act  of  1850  (Laws,  1850,  chap.  292),  which 
amended  the  Revised  Statutes  (2  R.  S.  210,  §  1,  subd.  3),  so 
as  to  provide  that  any  trustee  appointed  by  any  last  will  and 
testament  or  appointed  by  competent  authority. to  execute  any 
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trust  created  by  any  last  will  and  testament,  might  from  time 
to  time  render  and  finally  settle  their  accounts  beforie  the  Sur- 
rogate of  the  county  in  which  the  will  was  proved. 

This  act  was  amended  by  chapter  115  of  the  Laws  of  1866, 
by  inserting  a  provision  that  on  all  such  accountings  by  trus- 
tees, the  Surrogate  should  allow  to  the  trustee  or  trustees  the 
same  commissions  as  were  allowed  by  law  to  executors  and  ad- 
ministrators. 

The  present  statutory  provisions  are  contained  in  title  6  of 
chap.  18,  being  sees.  2802  to  2820,  both  inclusive.  The  gen- 
eral rule  must  be  borne  in  mind  that  a  Surrogate  takes  no  in- 
cidental powers  or  constructive  authority  by  implication  which 
are  not  expressly  given  by  the  statute.  See  Wood  v.  Brown,  34 
K  Y.  337,  343;  Craig  v.  Craig,  3  Barb.  Oh.  76;  I?ire  Woods- 
worth,  2  Barb.  Ch.  351 ;  In  re  Andrews,  1  Johns.  Ch.  99 ;  Bulhey 
V.  Van  Wyck,  5  Paige,  536 ;  Matter  of  Hawley,  104  N.  Y.  250, 
268. 

In  addition  the  Surrogate  is  given  power  by  subdivision  3  of 
sec.  2472,  to  direct  and  control  the  conduct,  and  settle  the  ac- 
counts of  testamentary  trustees,  to  remove  trustees,  and  to  ap- 
point a  successor  in  place  of  a  testamentary  trustee  so  removed. 
But  he  cannot  coerce  the  discretion  of  the  trustee.  Matter  of 
Foster,  30  Misc.  573. 

While  our  courts  may  hold  valid  trust's  intended  to  be  exe- 
cuted in  a  foreign  country  yet  the  presumption  is  that  in  de- 
fault of  the  testator's  nominee  serving,  the  courts  of  that 
country  will  assume  jurisdiction,  appoint  a  trustee,  and  control 
his  conduct.     Kurzman  v.  Lowy,  23  Misc.  380. 

Title  6  of  chap.  18  of  the  Code,  which  is  about  to  be  dis- 
cussed, contains  the  provisions  specifically  governing  the  pro^ 
cedure  upon  the  exercise  by  the  Surrogate  of  these  powers. 

§3.  Same  subject. — By  §2802  discussed  below  the  testa- 
mentary trustee  may  invoke  the  jurisdiction  of  the  Surrogate 
for  the  purpose  of  filing  an  intermediate,  annual  or  final  ac- 
count. 

By  section  2803  the  Surrogate  is  given  power  to  compel  the 
filing  of  an  intermediate  account.  Accounting  of  Jackson, 
16  Weekly  Dig.  345.  And  by  a  subsequent  section,  section 
2807,  he  may  compel  a  judicial  settlement  of  the  account  of 
a  testamentary  trustee.  The  first  of  these  sections  is  as 
follows : 


1326  StTKROGATBS'   COtTBTS. 

Intermediate  accounting  ;  ivhen  compulsory. 

Upon  the  petition  of  a  person  interested,  absolutely  Or  Con- 
tingently, in  the  estate  or  fund  in  the  hands  of  a  testamen- 
tary trustee,  or  in  the  application  thereof,  or  of  the  income 
or  other  proceeds  thereof,  the  surrogate  may,  in  his  discre- 
tion, make,  at  any  time,  an  order  requiring  a  testamentary 
trustee  to  render  an  intermediate  account.  §  3803,  Code 
Civil  Proc. 

See  L.  1866,  oh.  115;  L.  1867,  ch.  782;  L.  1871,  ch.  482. 

The  distinction  between  the  powers  given  by  these  two  sec- 
tions is  an  important  one.  Section  2514,  Code  Civil  Procedure, 
by  subdivision  9,  defines  an  intermediate  account  as  "  an  ac- 
count filed  in  the  Surrogate's  office,  for  the  purpose  of  dis- 
closing the  acts  of  the  person  accounting,  and  the  condition  of 
the  estate  or  fund  in  his  hands  and  not  made  the  subject  of  a 
judicial  settlement^ 

The  expression  "  judicial  settlement "  (see  section  2514,  sub- 
division 8)  where  it  is  applied  to  an  account  signifies  "  a  decree 
of  a  Surrogate's  Court,  whereby  the  account  is  made  conclu- 
sive upon  the  parties  to  the  special  proceeding,  either  for  all 
purposes  or  for  certain  purposes  specified  in  the  statute." 

Thus,  it  is  clear  that  an  intermediate  account  is  one  made 
during  the  execution  of  the  trust.  Upon  such  an  account  no 
decree  is  required,  and  the  Surrogate  has  no  jurisdiction  to 
make  any.  Matter  of  Hawley,  36  Hun,  258,  262,  reversed  in 
another  particular  in  100  N.  Y.  206.  Intermediate  accounts 
are  "  intended  merely  as  landmarks  along  the  line  of  the  execu- 
tion of  the  trust  and  are  solely  for  the  benefit  of  the  trustee." 
But  judicial  settlements  of  accounts  are  had  upon  notice  to  all 
parties  interested  and  contemplate  a  trial,  a  judicial  determina- 
tion and  a  judgment,  and  they  are  conclusive  upon  aU  who  have 
notice.  Ibid.  This  power  to  compel  an  intermediate  account 
is  not  contingent  upon  allegations  of  fraud  or  misconduct  on 
the  part  of  the  trustee.  A  person  interested  absolutely  or  con- 
tingently in  the  estate  or  fund  in  the  hands  of  a  testamentary 
trustee,  or  interested  in  the  application  thereof,  or  of  the  income 
or  other  proceeds  thereof,  has  a  right  even  though  the  trustee 
is  acting  in  good  faith  and  is  exercising  the  discretion  vested 
in  him  wisely  and  properly,  to  call  upon  him  from  time  to  time 
to  disclose  the  nature  and  character  of  the  property  in  his  hands 
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constituting  the  trust  fund,  to  show  its  value,  the  income  de- 
rived therefrom,  and  the  expenses  which  the  trustee  is  incur- 
ring in  its  management,  for  the  purpose  of  being  able  to  watch 
over  and  look  after  his  interest.  Hancox  v.  Wall,  28  Hun, 
214,  218.  The  Surrogate  may,  in  his  discretion,  grant  or  deny 
him  such  disclosure. 

In  Matter  of  McQarter,  94  JST.  Y.  558,  561,  the  Court  of  Ap- 
peals emphasizes  this  right  of  a  person  interested  in  the  trust 
fund,  and  held  a  petition  to  be  sufficient  which  set  out  the  facts 
that  the  petitioner  was  a  person  interested  in  the  trust,  alleged 
that  he  was  by  the  terras  of  the  will  entitled  to  the  interest  aris- 
ing from  the  trust  fund,  that  it  was  so  invested  as  to  yield  an 
annual  income  of  which  at  least  $337.75  was  in  the  hands  of 
the  trustee  and  that  he  refused  to  pay  it  over  to  the  petitioner, 
and  that  more  than  one  year  had  elapsed  since  the  probate  of 
the  wHl,  and  that  there  had  been  no  judicial  settlement  of  the 
account  of  the  trustee.  These  allegations  (in  the  absence  of 
the  dispute  of  the  validity  or  legality  of  the  claim  herein  below 
discussed)  were  held  to  be  ample  to  justify  the  Surrogate  in 
hearing  allegations  and  taking  proofs  and  in  making  the  usual 
decree. 

§  4.  Tolnntary  intermediate  accounts. — Title  6  contains 
separate  provisions  as  to  accountings  by  testamentary  trustees 
in  Surrogates'  Courts.  The  general  procedure  upon  account- 
ings is  treated  in  Part  VIII  of  this  work.  These  special  pro- 
visions are  properly  to  be  set  out  in  this  connection,  however, 
while  the  procedure  and  forms  can  be  applied  and  adapted 
from  the  discussion  in  Part  VIII. 

Section  2802  of  the  Code  is  as  follows : 

Intermediate  accounting  ;  when  voluntary ;  general  pro- 
vision. 

Any  trustee  created  by  any  last  will  and  testament,  or  ap- 
pointed by  any  competent  authority  to  execute  any  trust 
created  by  such  last  will  and  testament,  may  at  any  time  file 
an  intermediate  account,  and  may  also  annually  render  and 
finally  judicially  settle  his  accounts  before  the  surrogate  of 
the  county  having  jurisdiction  of  the  estate  or  ti'ust,  in  the 
manner  provided  by  law  for  the  final  judicial  settlement  of 
the  accounts  of  executors  and  administrators ;  and  may  for 
that  purpose  obtain  and  serve  in  the  same  manner  the  neces- 
sary citations  requiring  all  persons  interested  to  attend  such 
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final  settlement ;  and  the  decree  of  the  surrogate  on  such  final 
settlement  may  be  appealed  from  in  the  manner  provided  for 
an  appeal  from  a  decree  of  a  surrogate's  court  on  the  final 
settlement  of  the  accounts  of  an  executor  or  administrator, 
and  the  like  proceedings  shall  be  had  on  such  appeal. 

In  all  such  annual  accountings  of  such  trustees,  the  surro- 
gate before  whom  such  accounting  may  be  had  shall  allow  to 
the  trustee  or  trustees  the  same  compensation  for  his  or  their 
services,  by  way  of  commission,  as  are  allowed  by  law  to  exec- 
utors and  administrators,  besides  their  just  and  reasonable 
expenses  therein  ;  and  also  the  additional  allowance  provided 
for  in  section  2562  of  this  act.  The  decree  of  the  surrogate 
on  such  fiual  annual  settlement  of  an  account  provided  for 
in  this  section,  or  the  final  determination,  decree  or  judgment 
of  the  appellate  tribunal  iu  case  of  appeal,  shall  have  the 
same  force  and  effect  as  the  decree  or  judgment  of  any 
other  court  of  competent  jurisdiction  on  the  final  settlement 
of  such  accounts,  and  of  the  matters  relating  to  such  trust 
which  shall  have  been  embraced  in  such  accounts,  or  litigated 
or  determined  on  such  settlement.  §  3803,  Code  Civil 
Proc. 

§  5.  How  testamentary  trustee  may  invoke  the  Surrogate's 
jurisdiction. — Section  2802  emphasizes  the  extent  of  the  Sur- 
rogate's power  over  testamentary  trustees.  By  virtue  of  title.6 
of  chapter  18,  as  vrell  as  of  sections  2472  and  2481,  he  now  has 
jurisdiction  over  their  accounts,  to  hear  and  determine  all  issues 
arising  on  their  account,  to  accept  their  resignation,  to  remove 
them  for  misconduct,  to  appoint  a  successor,  and  has  in  short 
in  these  matters  all  the  powers  of  a  court  of  equity.  Oladding 
V.  Follett,  2  Dem.  58,  65.  Section  2802  by  its  final  paragraph 
makes  the  decree  of  the  Surrogate  of  the  same  force  and  effect 
as  the  decree  or  judgment  of  any  other  court  of  competent 
jurisdiction  upon  the  final  settlement  of  the  account,  and  of 
all.  matters  relating  to  the  trust  which  have  been  embraced  in 
such  an  account,  or  litigated  or  determined  on  such  settlement. 
Moreover,  section  2802  gives  the  Surrogate  the  same  powers  or 
authority  in  reference  to  testamentary  trustees  as  he  has  in 
regard  to  executors  or  administrators.  Matter  of  Roosevelt,  5 
Redf.  603 ;  Van  Sinderen  v.  Lawrence,  50  Hun,  272.  But  this 
section  does  not  divest  the  Supreme  Court  as  a  court  of  equity 
of  its  concurrent  jurisdiction  {Matter  of  Valentine,  3  Dem.  563, 
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discussing  Laws,  1882,  chap.  185,  and  Laws,  1884,  chap.  408,  i.  e., 
§  2818  of  the  Code),  although  the  court  will  not  exercise  its 
jurisdiction  when  similar  proceedings  are  pending  before  the 
Surrogate's  Court.  See  Cass  v.  Cass,  41  JS".  Y.  St.  Eep.  36. 
This  jurisdiction  also  is  confined  to  testamentary  trustees  and 
does  not  extend  the  Surrogate's  right  to  call  to  an  account 
trustees  of  real  estate  created  by  deed.  See  MoSorley  v.  Leary, 
4  Sandf.  Ch.  414. 

"Where  a  trustee  makes  a  voluntary  annual  settlement  of  his 
account  in  order  properly  to  distribute  the  income  of  the  estate 
held  in  trust  or  for  the  payment  of  annuities,  it  is  proper  and 
lawful  to  make  annual  rests  to  determine  the  balance  in  the 
hands  of  the  trustee  chargeable  with  interest,  or  to  determine 
whether  he  has  paid  over  the  whole  income  as  well  as  for  the 
purpose  of  allowing  commissions  upon  such  annual  income. 

Where  the  execution  of  the  trust  necessarily  will  extend  over 
a  long  period  of  years,  it  would  be  unreasonable  to  deprive  the 
trustee  of  his  commissions  until  the  end  of  such  period.  No 
sound  reason  exists  why  a  trustee  should  not  be  entitled  to  re- 
ceive the  commissions  on  the  income  of  an  estate  which  he  an- 
nually pays  over  and  accounts  for,  or  why  his  compensation 
should  be  deferred  until  the  final  settlement  of  the  same.  Beard 
V.  Beard,  140  N.  Y.  260,  265. 

§  6.  The  estate  of  a  testamentary  trustee. — A  testamentary 
trustee  takes  title  to  the  trust  estate  by  the  instrument  creating 
the  trust.  lie  takes  this  title  the  same  as  though  his  legal  title 
had  been  conveyed  to  him  by  a  deed.  T.  G.  T.  Co.  v.  (7.,  B.  & 
Q.  E.  E.  Co.,  123  E".  Y.  37.  In  this  respect  his  title  differs 
from  that  of  an  executor,  and,  therefore,  in  the  case  of  a  foreign 
testamentary  trustee  this  difiference  is  very  important.  An 
executor  merely  acts  by  force  of  the  probate  of  the  will  and 
derives  his  authority  from  the  letters.  So  a  foreign  executor 
or  administrator  who  seeks  to  enforce  his  rights  and  remedies 
in  this  State  must  take  out  ancillary  letters.  A  testamentary 
trustee  needs  no  ancillary  appointment  here  but  may  sue  in 
the  courts  by  virtue  of  his  office.  Ihid. ;  English  v.  Mclti- 
tyre,  29  App.  Div.  439,  446 ;  Bloodgood  v.  Mass.  Benefit  Life 
Assn.,  19  Misc.  460,  462. 

Where  testamentary  trustees  are  created  by  a  will,  it  is  good 
practice  even  where  the  executors  are  the  persons  named  as 
trustees,  as  soon  as  their  duties  as  executors  cease,  that  their 
84 
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accounts  in  respect  of  such  trust  property  should  be  fully  and 
finally  closed  and  a  fixed  and  certain  sum  or  the  distinct  and 
very  securities  specified  in  the  will  should  be  set  apart  to  be  held 
by  them  in  their  new  capacity  as  testamentary  trustees.  Such 
a  practice  will  prevent  serious  confusion  in  many  cases  and 
where  the  of&ces  of  trustee  and  executor  are  wholly  distinct 
and  separable,  the  right  to  commissions  in  the  several  capacities 
(see  Ward  v.  Ford,  4  Eedf .  34 ;  Hall  v.  Campbell,  1  Dem.  419 ; 
Meeker  v.  CroMford,  5  Eedf.  450,  cases  cited  and  note)  can  be 
determined  by  the  courts  with  more  certainty,  and  free  from 
the  element  of  doubt  and  confusion  introduced  by  a  blending 
of  the  functions  of  the  two  without  accounting  or  setting  apart 
of  the  trust  fund.  See  Bacon  v.  Bacon,  4  Dem.  6,  13,  and 
cases  discussed  in  opinion. 

§  7.  Compelling  testamentary  trustee  to  carry  out  provi- 
sions  of  a  will. 

Petition  to  compel  payment  of  debt,  legacy,  etc. 

"Where  a  person  is  entitled,  by  the  terms  of  the  will,  to  the 
payment  of  money,  or  the  delivery  of  personal  property,  by  a 
testamentary  trustee,  he  may  present  to  the  surrogate's  court 
a  written  petition,  duly  verified,  setting  forth  the  facts  which 
entitle  him  to  the  payment  or  delivery,  and  praying  for  a  de- 
cree, directing  payment  or  delivery  accordingly  ;  and  that  the 
testamentary  trustee  may  be  cited  to  show  cause,  why  such  a 
decree  should  not  be  made.  If  the  petitioner  is  so  entitled, 
only  upon  the  happening  of  a  contingency,  or  after  the  expi- 
ration of  a  certain  time,  he  must  show  in  his  petition,  that 
his  right  to  the  money  or  other  property  has  become  absolute. 
Upon  the  presentation  of  the  petition,  the  surrogate  must 
issue  a  citation  accordingly.    §  3804,  Code  Civil  Proc. 

If  the  petitioner  is  defeated  in  his  application,  the  Surrogate 
may  award  the  trustee  costs  under  section  2561.  Matter  of 
McCormick,  40  App.  Div.  73. 

This  section  substantially  adapts  present  section  2722  to  pro- 
ceedings against  a  testamentary  trustee,  and  makes  generally 
applicable  the  rules  already  laid  down  in  the  discussion  of  that 
section. 

The  allegations  made  prerequisite  to  the  sufficiency  of  a  peti- 
tion under  section  2804  are  as  follows : 
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(a)  That  petitioner  is  entitled  by  the  terms  of  the  given  will 
to  payment  of  money  or  the  delivery  of  personal  property'. 

(J)  That  respondent  is  the  testamentary  trustee  under  said 
■will  charged  with  the  duty  of  making  such  payment  or  de- 
livery. 

(c)  That  the  petitioner  is  entitled  to  such  payment  absolutely, 
(1)  either  by  the  terms  of  the  will,  or,  (2)  by  reason  of  the 
happening  of  the  contingency  or  expiration  of  the  time  indicated 
in  the  will. 

The  remark  above  made  that  the  provisions  of  section  2722 
(former  number  2717)  are  adapted  to  proceedings  against  tes- 
tamentary trustees,  must  not  be  taken  as  in  any  way  interfering 
with  the  general  rule,  that  in  proceedings  against  testamentary 
trustees  the  remedial  practice  provided  by  the  Code  must  be 
exclusively  resorted  to.  Thus,  where  an  executor  was  also  tes- 
tamentary trustee,  and  an  application  was  made  to  the  Surro- 
gate by  a  beneficiary  to  compel  the  performance  of  an  act  which 
was  incumbent  upon  him  as  a  trustee  and  not  as  an  executor, 
the  proceedings  were  dismissed  because  he  was  cited  under  sec- 
tion 2717,  now  section  2722,  the  proper  proceeding  being  under 
sections  2804  and  2805.  See  Estate  of  Burns,  26  Abb.  N.  C. 
380. 

Section  2804  limits  the  right  to  make  this  application  to  a 
person  entitled  by  the  terms  of  the  will.  This  has  been  held 
to  exclude  the  assignee  of  such  a  person.  See  Matter  of  Rogers, 
2  Connoly,  639  ;  Tilden  v.  Dows,  3  Dem.  240, 241.  Thus,  where 
a  person  entitled  under  the  will,  transferred  a  part  of  his  share 
to  others  and  the  duration  of  the  trust  having  expired  the  as- 
signee applied  for  a  decree  directing  the  trustees  "  to  render  a 
final  account  of  their  proceedings  and  pay  to  your  petitioner 
said  share,"  etc..  Surrogate  Coffin  held  {Rogers  Looomotwe  ds 
Machine  Works  v.  Rogers,  16  N.  Y.  Supp.  197)  that  these  two 
proceedings,  the  first  under  sections  2807  and  2809,  to  have  a 
judicial  settlement  of  the  account  of  the  testamentary  trustee, 
and  the  other  under  section  2804  for  the  compulsory  payment  by 
the  trustee  to  a  person  entitled  by  the  terms  of  the  will,  were 
proceedings  which  could  not  well  and  never  should  be  joined. 
That  as  assignee,  the  petitioner  was  not  entitled  to  bring  the 
one  proceeding,  and  accordingly  in  so  far  the  petitioner  prayed 
for  relief  under  section  2804,  he  dismissed  the  proceeding. 
With  regard  to  the  accounting  prayed  for  he  held  the  petitioner 
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entitled  as  being  within  the  definition  of  section  2809  "  any 
person  beneficially  interested  in  the  execution  of  any  of  the 
trusts." 

But  where  a  petitioner  alleged  that  she  was  entitled  to  half 
the  income  derived  from  the  testator's  residuary  estate  and 
prayed  that  the  trustees  under  the  will  might  be  directed  to 
pay  her  $1,500  on  account  thereof  and  the  petition  asked  that 
the  trustees  might  be  cited  to  show  cause  why  a  decree  should 
not  be  made  for  such  payment  and  why  the  petitioner  should 
not  have  such  other  and  further  relief  in  the  premises  as  to  the 
court  should  seem  proper ;  and  the  trustees  filed  duly  verified 
answers  in  writing  suflicient  to  show  that  it  was  doubtful 
whether  the  petitioner's  claim  was  valid  and  legal,  it  was  held 
{Matter  of  O'Dell,  52  Hun,  88,  89)  that  such  answers  under 
section  2805  of  the  Code  of  Civil  Procedure  required  the  Sur- 
rogate to  dismiss  the  petition  in  so  far  as  the  application  for  the 
$1,500  was  concerned ;  but  the  General  Term  of  the  First  De- 
partment upheld  the  action  of  the  Surrogate  of  New  York 
county  in  adding  to  the  order  dismissing  the  application,  a  di- 
rection based  upon  the  prayer  for  "  other  and  further  relief  " 
that  the  trustees  should  file  an  intermediate  account  showing 
in  detail  their  receipts  and  expenditures  in  the  execution  of 
their  trust. 

This  proceeding  morever  may  not  be  brought  against  a  tes- 
tamentary trustee  who  has  been  discharged,  so  as  to  enable  the 
Surrogate  to  direct  such  trustee  to  pay  over  to  the  petitioner 
the  income  of  the  trust  received  by  him  prior  to  his  removal. 
MooT'ehouse  v.  Hutchinson,  4  Dem.  362. 

While  it  appears  that  only  the  petitioning  beneficiary  can 
obtain  relief  in  the  proceeding,  all  the  beneficiaries  must  be 
cited.  Matter  of  Foster,  30  Misc.  573.  But  it  would  seem  that 
a  beneficiary  could  in  lieu  of  being  cited  apply  for  leave  to  in- 
tervene and  petition  on  such  intervention  for  the  requisite  relief. 

The  form  of  the  petition  may  readily  be  adapted  from  that 
under  section  2722  to  compel  payment  by  an  executor  of  a  leg- 
acy or  any  other  pecuniary  provision  under  a  will,  bearing  in 
mind  the  necessary  allegations  above  emphasized. 

Where  an  application  is  made  by  a  beneficiary  of  a  trust  fund 
to  compel  trustees  to  apply  the  income  of  the  fund  to  the  sup- 
port, maintenance  and  education  of  the  applicant,  it  may  be 
necessary  for  the  Surrogate  to  construe  the  trust  and  determine 
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whether  or  not  the  request  of  the  applicant  is  one  which  the 
trustee  is  bound  to  comply  with.  Thus,  where  trustees  were 
directed  by  the  will  to  apply  the  income  of  the  trust  fund  to 
the  support,  maintenance  and  education  of  an  infant,  and  the 
infant  having  married  made  demand  for  the  whole  of  the  in- 
come, the  Surrogate  of  Kings  County  held  that  it  was  proper 
upon  such  an  application  to  take  into  consideration  the  amount 
of  the  income,  the  circumstances  under  which  the  infant  was 
being  supported  and  maintained,  and  the  requirements  of  the 
infant  under  such  circumstances.  Matter  of  McCormick,  22 
Misc.  309,  313.  The  general  principle  involved  was  very  fully 
and  ably  discussed  by  Surrogate  Jenks  in  Gladding  v.  Follett, 
2  Dem.  58,  which  was  affirmed  by  the  General  Term,  30  Hun, 
219,  and  by  the  Court  of  Appeals,  95  IST.  Y.  652.  This  case  is 
authority  for  the  rule  that,  where  a  trust  is  created  to  collect 
income  and  use  the  same  for  the  education  and  support  of  a 
beneficiary  during  minority,  the  duty  of  applying  the  income 
arising  from  the  fund  is  imperative,  notwithstanding  a  direction 
by  the  testator  that  the  income  of  the  fund  should  be  used 
"for  the  education  and  support  of  the  beneficiary  in  the  dis- 
cretion of  the  trustees;"  but  it  is  not  authority  for  the  rule 
that  the  whole  of  such  annual  income  must  be  of  necessity  ap- 
plied to  and  expended  upon  the  support  and  maiatenance  of 
an  infant ;  and  it  would  seem  that  the  courts  should  exercise  a 
shrewd  discretion  and  scrutinize  the  application  with  care  where 
the  infant  has  married  and  the  application  is  plainly  inspired 
by  the  husband  of  such  infant. 

A  general  guardian  may  apply  for  an  order  directing  the 
trustees  under  sections  2804  and  2805,  to  apply  the  trust  income 
or  a  reasonable  part  thereof,  to  the  maintenance  and  education 
of  his  ward  under  the  terms  of  the  will.  Matter  of  Scherrer, 
24  Misc.  351.  But  he  cannot,  in  the  same  proceeding,  be  re- 
paid advances  for  past  support  of  his  infant.     IMd. 

§  8.  Proceedings  upon  return  of  citation. 

Upon  the  return  of  a  citation,  issued  as  prescribed  in  the 
last  section,  if  the  testamentary  trustee  files  a  written  answer, 
duly  verified,  setting  forth  facts,  which  show  that  it  is  doubt- 
ful whether  the  petitioner's  claim  is  valid  and  legal,  and  deny- 
ing its  validity  or  legality,  absolutely  or  upon  his  information 
and  belief,  a  decree  must  be  made,  dismissing  the  petition, 
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without  prejudice  to  an  action  in  behalf  of  the  petitioner  for 
an  accounting ;  otherwise,  the  surrogate  must  hear  the  alle- 
gations and  proofs  of  the  parties,  and  must  make  such  a  de- 
cree in  the  premises,  as  justice  requires.  In  a  proper  case, 
the  decree  may  require  the  testamentary  trustee,  who  is  un- 
able to  deliver  personal  property  to  which  the  petitioner  is 
entitled,  to  pay  the  value  thereof.  §  3805,  Code  Civil 
Proc. 

See  §  2718  and  §  2720. 

The  verified  answer  must  set  forth  facts  which  show  that  it 
is  doubtful  whether  the  petitioner's  claim  is  valid  and  legal,  and 
must  also  deny  the  validity  and  legality  of  the  claim.  See  Mat- 
ter  of  Muller,  25  App.  Div.  269  ;  Hurlburtv.  Burant,  88  N.  Y. 
121 ;  Matter  of  Macaulay,  94  N.  Y.  574  ;  Matter  of  Miller,  70 
Hun,  61.  Where  the  assignment  of  a  beneficiary's  interest  in 
a  trust  is  invalid  under  section  76  of  the  Real  Property  Law, 
the  allegation  in  the  trustee's  answer  that  such  assignment  has 
been  made,  does  not  deny  the  validity  of  the  petitioner's  claim, 
nor  warrant  dismissing  the  petition.  Matter  of  Foster,  37  Misc. 
581.  This  rule  of  inalienability  applies  by  analogy  to  trusts  of 
personalty.  Mills  v.  Husson,  140  N.  Y.  99,  105 ;  Cochrame  v. 
Schell,  140  N.  Y.  516. 

Where  it  appeared  that  payment  had  been  made  to  the  peti- 
tioner, which  had  been  held  to  have  been  improperly  made,  and 
it  also  appeared  that  the  question  of  propriety  of  these  pay- 
ments was  being  litigated,  it  was  held,  that  while  the  substance 
of  the  allegations  in  the  answer  was  that  there  was  nothing 
owing  to  the  petitioner,  yet  as  the  executor  did  not  in  so  many 
words  deny  the  validity  or  legality  of  the  petitioner's  claim  and 
no  facts  were  shown  rendering  it  doubtful  that  the  claim  of 
the  petitioner  to  the  specific  sum  applied  for  was  valid  and  legal, 
the  proceeding  would  not  be  dismissed  and  the  application 
would  be  granted.  Matter  of  Muller,  supra,  affirmed  on  opin- 
ion of  Arnold,  Surr. 

In  Matter  of  the  Estate  of  Elizabeth  McCa/rter,  94  N.  Y.  558, 
the  Court  of  Appeals  held  that  an  answer  by  a  testamentary 
trustee  to  a  petition  under  these  sections  merely  alleging  that 
the  petitioner  had  deprived  himself  of  any  right  in  the  fund  by 
assignment  of  the  same  and  setting  up  in  bar  an  action  pending 
in  the  Supreme  Court  in  which  the  trustee  was  plaintiff,  and 
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said  beneficiary  and  others  defendants,  for  the  purpose  of  set- 
tling conflicting  claims  to  the  fund,  was  not  an  answer  denying 
the  validity  or  legality  of  the  petitioner's  claim.  And  the  court 
further  held  that  even  if  it  had  been  shown  that  such  an  action 
was  pending  and  that  it  was  necessary,  its  pendency  was  of  no 
importance  in  the  absence  of  that  denial  which  the  Code  re- 
quires by  section  2805.  And  the  court  cites  Hurlburt  v.  Durant, 
88  N.  T.  121,  and  Fiester  v.  Shepa/rd,  92  N.  Y.  251,  giving  con- 
struction to  the  statute  relating  to  the  liability  of  executors 
under  similar  circumstances.  And  the  court  held,  therefore, 
that  there  was  no  ground  on  which  the  Surrogate  could  refuse 
to  entertain  the  proceedings,  and  that  his  order  made  therein, 
that  the  trustee  should  file  an  account,  could  not  be  said  to  be 
one  which  justice  did  not  require.  See  section  2805.  And  so 
an  answer  by  testamentar}'^  trustees  to  the  effect  that  they  have 
no  knowledge  or  information  sufficient  to  form  a  belief  as  to 
whether  the  petitioner's  claim  is  valid  and  legal  does  not  require 
the  dismissal  of  the  application  under  section  2805.  Moorehouse 
V.  Hutchinson,  4  Dem.  362. 

§  9.  Bringing  all  parties  likely  to  be  affected  by  the  de- 
cree prayed  for  before  the  court -Where  an  application  is 

made  to  compel  an  executor  or  administrator  to  pay  over  money 
or  property,  it  will  be  recalled  that  it  is  part  of  the  petitioner's 
burden  to  show  that  the  application  of  money  in  the  represen- 
tative's hands  to  the  payment  or  satisfaction  of  his  claim  may 
be  made  without  injuriously  affecting  the  rights  of  others  en- 
titled to  priority  or  equality  of  payment  or  satisfaction.  Sec- 
tion 2722,  second  subdivision  2. 

In  proceedings  wherein  a  testamentary  trustee  is  the  respond- 
ent, the  Code  provides  a  different  procedure  by  which  any  per- 
son likely  to  be  affected  by  the  granting  of  the  petitioner's 
application  maj^  be  brought  in  by  citation  or  supplemental  cita- 
tion at  any  stage  of  the  proceeding,  whether  upon  the  presen- 
tation of  the  petition,  the  return  of  the  citation,  or  the  hearing. 
The  provision  is  as  follows : 

Where  it  appears,  upon  the  presentation  of  a  petition  as 
prescribed  in  the  last  section  but  one,  that  a  decree,  made 
pursuant  to  the  prayer  thereof,  might  affect  the  rights  of  other 
persons,  with  respect  to  the  estate  or  fund  held  by  the  testa- 
mentary trustee,  the  citation  must  also  be  directed  to.  those 
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persons.  Where  that  fact  appears,  upon  the  return  of  the 
citation,  or  upon  the  hearing,  and  it  also  appears  presump- 
tively that  the  petitioner  is  entitled  to  a  decree,  all  the  per- 
sons, whose  rights  may  be  so  affected,  must  be  brought  in 
by  a  supplemental  citation,  before  a  decree  is  made.  §  2806, 
Code  Civil  Proc. 

But  where  a  proceeding  has  been  abandoned  by  consent,  it 
cannot  subsequently  be  brought  to  a  hearing  by  a  party  seek- 
ing to  intervene,  nor  can  such  a  party,  whether  creditor  or  per- 
son interested,  intervene  for  that  purpose.  Matter  of  Wood,  6 
Dem.  345. 

§  10.  Compelling  judicial  settlement  of  account  of  tes- 
tamentary trustee. — Surrogates  have  full  power  to  settle 
the  accounts  of  testamentary  trustees.  Code  Civ.  Proc.  §§ 
2492,  subd.  3,2814,  2818;  Conant  v.  Wright,  22  App.  Div. 
216. 

This  power  of  a  Surrogate  to  settle  the  accounts  of  testa- 
mentary trustees,  must  be  exercised  in  the  manner  prescribed 
by  the  Code.  These  provisions  are  contained  in  sections  2807 
to  2813,  both  inclusive. 

When  surrogate  may  com/pel  judicial  settlement. 

In  either  of  the  following  cases,  the  surrogate's  court  may, 
from  time  to  time,  compel  a  judicial  settlement  of  the  account 
of  a  testamentary  trustee : 

1.  "Where  one  year  has  expired,  since  the  will  was  admitted 
to  probate. 

2.  Where  the  trustee  has  been  removed,  or,  for  any  other 
reason,  his  powers  have  ceased. 

3.  Where  the  trusts,  or  one  or  more  distinct  and  separate 
trusts,  created  by  the  terms  of  the  will,  have  been  executed, 
or  are  ready  to  be  executed ;  so  that  the  persons  beneficially 
interested  are,  by  the  terms  of  the  will,  or  by  operation  of 
law,  entitled  to  receive  any  money  or  other  personal  property 
from  the  trustee.    §  380T,  Code  Civil  Proc. 

Under  this  section  it  has  been  held  that  the  Surrogate's  juris- 
diction extends  over  a  trustee  appointed  by  the  Supreme  Court 
to  execute  the  trusts  created  by  a  will  in  lieu  of  the  original 
testamentary  trustee.     See  In  re  Pitcher,  4  Law  Bull.   32, 
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and  §  2514,  C.  C.  P.  subd.  6.     This  practice  is,  however,  un- 
usual. 

Where  there  are  several  distinct  trusts  the  trustees  may  be 
made  to  account  as  to  any  one  or  all  of  the  separate  trusts. 
Matter  of  Willets,  112  N.  Y.  289. 

WTio  may  apply  therefor. 

A  petition,  praying  for  a  judicial  settlement,  as  prescribed 
in  the  last  section,  and  that  the  testamentary  trustee  may  be 
cited  to  show  cause,  why  he  should  not  render  and  settle  his 
account,  may  be  presented : 

by  any  person  beneficially  interested  in  the  execution  of 
any  of  the  trusts ; 

or  by  any  person  in  behalf  of  an  infant  so  beneficially  in- 
terested ; 

or  by  a  surety  in  the  bond  of  the  testamentary  trustee, 
given  as  prescribed  in  this  title,  or  by  the  legal  representa- 
tive of  such  a  surety. 

Upon  the  presentation  of  the  petition,  the  surrogate  must 
issue  a  citation  accordingly,  unless  the  account  of  the  testamen- 
tary trustee  has  been  judicially  settled,  withia  a  year  before 
the  petition  is  presented ;  in  which  case,  the  surrogate  maj', 
in  his  discretion,  entertain,  or  decHne  to  entertain,  the  peti- 
tion.    §  3808,  Code  Civil  Proc. 

The  provision  that "  any  person,  in  behalf  of  an  infant "  may 
apply  for  the  accounting  does  not  require  the  appointment  of  a 
special  guardian  until  the  proceeding  acquires  permanency. 

P rooeedings  upon  return  of  citation. 

Sections  2727  and  2728  of  this  act  apply  to  the  proceedings 
upon  a  citation,  issued  as  prescribed  in  the  last  section,  and 
to  the  testamentary  trustee  to  whom  the  citation  is  directed. 
§  3809,  Code  Civil  Proc. 

See  Part  VIII  (Accountings). 

If  under  §§  2727  and  2728  the  trustee  himself  upon  the  return 
day  applies  for  a  voluntary  accounting,  the  first  proceeding  dies 
and  there  is  then  no  occasion  for  appointing  a  guardian  in  that 
proceeding. 

If  the  trustee  fails  to  do  so  and  appears  to  show  cause  why 
he  should  not  be  required  to  account,  then  the  Surrogate  will 
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give  the  infant  opportunity  to  be  heard  by  general  or  special 
guardian.     Mattet^  of  Wood,  5  Dem.  345,  349. 

Judicial  settlement  on  petition  of  trustee. 

"When  one  year  has  expired  since  the  probate  of  the  will,  or 
when  the  trusts,  or  one  or  more  distinct  and  separate  trusts, 
created  by  the  will,  have  been,  or  are  ready  to  be,  fully  exe- 
cuted, a  testamentary  trustee  may  present  to  the  surrogate's 
court  a  petition,  duly  verified,  setting  forth  the  facts,  and 
praying  that  his  account  may  be  judicially  settled ;  and  that 
aU  the  persons  who  are  entitled,  absolutely  or  contingently, 
by  the  terms  of  the  wiU,  or  by  operation  of  law,  to  share  in 
the  fund,  or  in  the  proceeds  of  property  held  by  the  petitioner, 
as  a  part  of  his  trust,  may  be  cited  to  attend  the  settlement. 
Thereupon  the  surrogate  must  issue  a  citation  accordingly. 
Sections  2729,  2730,  and  2731  of  this  act  apply  to  the  pro- 
ceedings upon  the  return  of  a  citation,  issued  as  prescribed 
in  this  section,  and  to  the  testamentary  trustee  whose  account 
is  to  be  settled.  Any  person,  although  not  named  in  the  cita- 
tion, who  is  beneficially  interested  in  the  estate  or  fund  which 
came  to  the  petitioner's  hands,  or  in  the  proceeds  thereof,  is 
entitled  to  appear  upon  the  hearing,  and  thus  make  himself  a 
party  to  the  special  proceeding.  §  3810,  Code  Civil 
Proc. 

It  is  clear  from  an  examination  of  the  Code  that  the  sections 
(2729,  2730  and  2731)  referred  to  are  the  sections  now  con- 
solidated in  section  2728.  For  it  is  the  identical  language  of 
section  2810  as  it  stood  in  1892.  The  other  sections  were  con- 
solidated in  1893.  It  has  been  held  that  these  sections,  read 
together,  limit  the  right  to  voluntarily  intervene  in  proceedings 
under  section  2810.  Persons  not  named  in  the  citation  may 
appear  "  upon  the  hearing."     Matter  of  Wood,  5  Dem.  345. 

§  11.  Certain  provisions  of  title  fourth  made  applicable. 

Sections  2734  to  2737,  both  inclusive,  sections  2739  to  2741, 
both  inclusive,  and  sections  2743,  2744,  and  2746  of  this  act, 
apply  to  and  regulate  the  like  matters,  where  a  testamentary 
trustee  accounts,  as  prescribed  in  this  title ;  except  as  other- 
wise prescribed  in  the  next  two  sections.  To  each  account, 
filed  as  prescribed  in  this  title,  must  be  annexed  an  afladavit, 
in  the  form  prescribed  in  section  2733  of  this  act,  for  the  affi- 
davit to  be  annexed  to  the  account  of  an  executor  or  admin- 


TESTAMENTARY   TRUSTEES.  1339 

Istrator ;  except  that  the  expression, ' '  the  ti-ust  created  by  the 
■will,"  with  such  other  description  of  the  trust,  as  is  necessary 
to  identify  it,  must  be  substituted  in  place  of  the  words, 
"the  estate  of  the  decedent."  §  S811,  Code  Civil 
Proc. 

For  forms  see  Part  VIII  on  "  Accountings." 

§  12.  Surrogate's  powers  upon  settling  the  account. 

Upon  a  judicial  settlement  of  the  account  of  a  testamentary 
trustee,  a  controversy  which  arises,  respecting  the  right,  of  a 
party  to  share  in  the  money  or  other  personal  property  to  be 
paid,  distributed,  or  delivered  over,  must  be  determined  in 
the  same  manner  as  other  issues  are  determined.  If  such  a 
controversy  remains  undetermined,  after  the  determination  of 
aU  other  questions  upon  which  the  disti'ibution  of  the  fund, 
or  the  deUvery  of  the  personal  property  depends,  the  decree 
must  direct  that  a  sum,  suflScient  to  satisfy  the  claim  in  con- 
troversy, or  the  proportion  to  which  it  is  entitled,  together 
with  the  probable  amount  of  the  interest  and  costs,  and,  if 
the  case  so  requires,  that  the  personal  property  in  controversy, 
be  retained  in  the  hands  of  the  accounting  party ;  or  that  the 
money  be  deposited  in  a  safe  bank  or  trust  company,  subject 
to  the  surrogate's  order,  for  the  purpose  of  being  apphed  to 
the  payment  of  the  claim,  when  it  is  due,  recovered,  or  settled ; 
and  that  so  much  thereof,  as  is  not  needed  for  that  purpose, 
be  afterwards  distributed  according  to  law.  §  J38 1 3,  Code 
Civil  Proc. 

The  Surrogate  cannot  inquire  into  the  validity  of  an  assign- 
ment of  interest  by  one  originally  interested  in  the  estate.  For 
the  purposes  of  the  accounting  and  his  decree,  the  Surrogate 
must  treat  the  assignment  as  valid,  unless  it  is  void  by  statute 
{Matter  of  Foster,  37  Misc.  581),  and  recognize  the  assignee  as 
the  person  to  whom  payment  should  be  directed  to  be  made. 
Young  v.  Purdy,  4  Dem.  455,  462,  citing  Stilwell  v.  Carpenter, 
59  N.  Y.  414 ;  Bevan  v.  Cooper,  72  id.  317;  McJVidty  v.  ffurd, 
72  id.  518;  Boiighton  v.  Flint,  74  id.  476;  Sheridan  v.  The 
Mayor,  68  id.  30.  But  no  authority  has  been  conferred  upon 
the  Surrogate  to  enter  upon  the  hearing  and  determination  of 
any  collateral  or  incidental  disputes,  such  as  those  involving  the 
right  or  title  of  any  claimants  to  an  interest  in  the  estate.  Van 
Sinderen  v.  Lawrence,  50  Hun,  272,  274. 
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The  sections,  made  applicable  by  reference,  do  no  more  than 
to  regulate  the  power  of  the  Surrogate,  and  prescribe  the  man- 
ner in  which  the  proceedings  are  to  be  taken,  the  hearing  to  be 
had,  and  the  disposition  or  distribution  of  the  funds  to  be  made. 
IMd.  The  language  of  section  2812  does  not  confer  extraor- 
dinary  powers.  The  controversy  "  must  be  determined  in  the 
same  manner  as  other  issues,"  that  is  to  say  by  actions,  and  thus 
not  before  the  Surrogate.  If  an  action  is  brought  and  is  pending 
undetermined  when  the  Surrogate  is  ready  to  make  his  decree, 
then  a  proportion  may  be  retained  to  abide  the  event,  under  sec- 
tion 2812.  But  if  no  action  is  pending  the  Surrogate  himself 
may  not  issue  the  dispute  and  must  recognize  the  one  prirna  facie 
entitled.  See  opinion  of  Daniels,  J.,  in  Van  Svnderen  v.  Law- 
rence, sv/pra. 

The  Surrogate,  if  necessary,  may  pass  on  such  questions 
as  whether  provision  in  the  will  for  the  widow  is  in  lieu  of 
dower,  Matter  of  Gordon,  68  App.  Div.  388.  Dower  is  never 
deemed  excluded  merely  because  of  a  provision  in  the  will  un- 
less the  intent  of  testator  is  clear,  either  from  express  words  or 
by  necessary  implication.  Konvalinha  v.  Schlegel,  104  N.  Y. 
125.  In  this  case  the  court  held  that  it  would  not  infer  the 
intent  to  make  the  widow  elect,  merely  from  the  extent  of  the 
provision  made  for  her,  or  that  she  was  devisee  for  life,  or  in 
fee,  or  because  of  the  apparent  injustice  of  her  having  both 
dower  and  the  provision.  Closs  v.  Eldert,  30  App.  Div.  338 ; 
Kirnbel  v.  Kimhel,  14  App.  Div.  570  ;  Fuller  v.  Yates,  8  Paige, 
325.  To  compel  election  there  should  be  a  clear  incompati- 
bility, arising  on  the  face  of  the  will,  between  the  claim  of 
dower  and  the  claim  for  the  provision  of  the  will.  Konva- 
linka  v.  Schlegel,  supra,  and  cases  cited  at  p.  130. 

"Where  justice  requires,  the  Supreme  Court  can  restrain  the 
proceedings  in  the  Surrogate's  Court  by  injunction  until  the 
issue  raised  as  to  title  to  the  fund,  or  to  part  of  it,  is  settled. 
See  Matter  of  Wagner,  52  Hun,  23,  28,  aff'd  119  N.  Y.  28 ;  Van 
Svnderen  v.  Lawrence,  supra;  Pettigrew  v.  Foshay,  12  Hun, 
486. 

§  13.  Effect  of  decree. 

A  decree,  made  upon  a  judicial  settlement  of  the  account 
of  a  testamentary  trustee,  as  prescribed  in  this  title,  or  tlae 
judgment  rendered  upon  an  appeal  from  such  a  decree,  has 
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the  same  force,  as  a-  judgment  of  the  supreme  court  to  the 
same  effect,  as  against  each  party  who  was  duly  cited  or  ap- 
peared, and  every  person  who  would  be  bound  by  such  a 
judgment,  rendered  in  an  action  between  the  same  parties. 
§  2813,  Code  Civil  Proc. 

§  14.  Resignation  of  trust. 

A  testamentary  trustee  may,  at  any  time,  present  to  the 
surrogate's  court  a  written  petition,  duly  verified,  praying  that 
his  account  may  be  judicially  settled  ;  that  a  decree  may  there- 
upon be  made,  allowing  him  to  resign  his  trust,  and  discharg- 
ing him  accordingly ;  and  that  all  persons  who  are  entitled, 
absolutely  or  contingently,  by  the  terms  of  the  will  or  by 
operation  of  law,  to  share  in  the  fund  or  estate,  or  the  pro- 
ceeds of  any  property  held  by  the  petitioner  as  a  part  of  his 
trust,  may  be  cited  to  show  cause,  why  such  a  decree  should 
not  be  made. 

The  petition  must  set  forth  the  facts  upon  which  the  ap- 
plication is  founded ;  and  it  must,  in  all  other  respects,  con- 
form to  a  petition  presented  for  a  judicial  settlement  of  the 
account  of  a  testamentary  trustee,  as  prescribed  in  this  title. 

The  surrogate  may,  in  his  discretion,  entertain  or  decline 
to  entertain  the  petition.  If  he  entertains  it  the  proceedings 
must  be,  in  aU  respects,  the  same  as  upon  a  petition  for  a 
judicial  settlement  of  the  petitioner's  account,  except  that, 
upon  the  hearing,  the  surrogate  must  first  determine,  whether 
suflBcient  reasons  exist  for  granting  the  prayer  of  the  peti- 
tion ;  and,  if  he  determines  that  they  exist,  he  must  make  an 
order  accordingly,  and  allowing  the  petitioner  to  account,  for 
the  purpose  of  being  discharged. 

Upon  the  petitioner's  fully  accounting,  and  paying  all  money 
belonging  to  the  trust,  and  delivering  all  books,  papers,  and 
other  property  of  the  trust,  in  his  hands,  either  into  the  surro- 
gate's court,  or  as  the  surrogate  directs,  a  decree  may  be 
made,  accepting  his  resignation,  and  discharging  him  accord- 
ingly.   §  3814,  Code  Civil  Proc. 

See  L.  1870,  ch.  359,  §  3. 

The  application  for  leave  to  resign  involves  preliminarily  a 
willingness  to  account  for  and  deliver  up  the  property  confided 
to  the  trustee.  Matter  of  Olmstead,  24  App.  Div.  190.  And 
not  only  that,  but  the  law  contemplates  that  the  actual  surrender 
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of  the  trust  property  for  which  he  is  found  accountable,  shall  be 
complete  before  the  decree  is  made.  Ibid.  Consequently,  if, 
by  reason  of  litigation  or  for  other  cause,  the  property  is  not  in 
shape  to  be  turned  over,  the  decree  should  be  denied,  or  its  en- 
try deferred,  until  such  cause  is  removed. 
The  petition  should  be  substantially  as  follovfs : 


Petition  for 
leave  to  resign  a 
testamentary 
t  r  u  St,  under 
§2814,  Code 
Civil  Procedure. 


Note.    See  para- 
graph 2  of  §  2814. 


Note.  See  text 
below  as  to  what 
is  and  what  is  not 
"sulfioient  rear 
son." 

Note.  See  Estate 
of  Phillips,  2  Law 
Bull.  45. 


Surrogate's  Court, 
County  of 

Title.    I 

The  petition  of        of        respectfully  shows : 

I.  Your  petitioner  is  a  testamentary  trustee, 
under  the  last  will  and  testament  of  late  of 

deceased  {state  whether  petitioner  is  the 
original  trustee,  or  is  a  successor  trustee,  in  which 
case  recite  death,  or  removal  of  original  trustee, 
and  petitioner's  appointment  hy  the  Supreme 
Court,  or  Surrogate). 

II.  Here  allege  the  facts  in  relation  to  the  trust 
created  hy  the  will,  and  the  extent  to  which  it  has 
been  executed.     {Note.) 

III.  Here  allege  prior  accountings,  if  any,  by 
the  trustee,  and  recite  any  directions  made  hy  the 
Surrogate  upon  such  accountings  and  allege  com- 
pliance therewith. 

IV.  And  your  petitioner  further  shows  that  he 
is  about  to  depart  from  the  United  States  and  to 
reside  abroad  for  a  number  of  years,  and  it  will 
be  impracticable  for  him  to  properly  attend  to  the 
duties  of  the  above  trust  while  so  out  of  the 
United  States  {or  state  other  sufficient  reasons)  ; 
{Note)  (and  the  persons  beneficially  interested  in 
the  trust  are  all  of  full  age,  and  their  consents, 
duly  acknowledged,  to  your  petitioner's  resigna- 
tion and  discharge  are  filed  herewith).     {Note.) 

V.  And  your  petitioner  accordingly  desires  to 
render  his  account  of  all  his  proceedings  as  trus- 
tee under  the  last  will  and  testament  of  said 
deceased,  and  to  pay  over  such  moneys  and  de- 
liver over  such  property  constituting  such  trust 
as  he  may  upon   such   accounting   be  lawfully 
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charged  with,  to  the  person  by  law  entitled  to  be 
paid  or  to  receive  the  same. 

VL  'I'hat  all  the  persons  who  are  entitled,  ab- 
solutely or  contingently,  by  the  terms  of  the  will, 
or  by  operation  of  law,  to  share  in  the  fund  or 
estate  or  the  proceeds  of  any  property  held  by  the 
petitioner  as  a  part  of  his  trust  are  : 


Name. 


Description.  I  Resimng  at. 


Wherefore  your  petitioner  prays  that  his  ac- 
count be  judicially  settled,  that  a  decree  may 
thereupon  be  made  allowing  your  petitioner  to  re- 
sign his  trust  and  discharging  him  accoidingly, 
and  that  the  said  and  and         may  be 

cited  to  attend  such  settlement  and  to  show  cause 
why  such  a  decree  should  not  be  made. 

Dated        the        day  of        18 

Signature. 
(Verification.) 

The  courts  have  been  disinclined  to  accept  resignations  of 
trusts  created  by  will,  and  the  words  "  the  Surrogate  must  first 
determine  whether  sufficient  reasons  exist  for  granting  the 
prayer  of  the  petition  "  have  been  somewhat  strictly  observed. 

Leave  to  resign  was  refused  upon  a  petition  alleging  that  the 
trustee  was  "too  busy  with  her  own  private  matters  and  no 
longer  desires  to  be  busied"  with  her  trust.  Baier  v.  Baier, 
4  Dera.  162. 

In  this  case  the  cestuis  que  trusUvt  opposed  the  application, 
and  in  such  cases  the  Surrogate  will  emphasize  the  rule  as  to 
"  sufficient  reason." 

The  mere  fact  that  the  testator  contemplated  the  removal  or 
resignation  of  one  or  more  trustees  appointed  by  his  will  does 
not  lessen  this  burden  of  showing  sufficient  reason.  Cruger  v. 
Halliday,  11  Paige,  314. 

In  Tilden  v.  Fiske,  4  Dem.  3.57,  it  appeared  that  the  petitioning 
trustee  had  been  actively  discharging  the  trust  for  sixteen  years ; 
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that  the  trust  was  nearly  executed ;  that  he  was  going  abroad 
to  Uve,  and  could  not  longer  devote  himself  to  it,  and  that  his 
resignation  would  not  be  likely  to  embarrass  the  further  execu- 
tion of  the  trust.  Held,  that  sufficient  reasons  existed  under 
section  2814. 

So  where  a  trustee  who  had  never  actively  assumed  the  duties 
of  the  trust,  all  of  which  had  been  discharged  by  his  co-trustees, 
Calvin,  Surr.,  acting  under  chap.  359,  L.  1870,  §  3,  discharged  the 
trustee  on  the  ground  the  estate  would  not  be  jeopardized  by 
his  removal,  and  he  seemed  "to  be  unnecessary  to  its  secu- 
rity." 

Where  a  trustee  has  accepted  a  trust  and  a  legacy  given  upon 
condition  he  should  execute  it,  his  reasons  for  resigning  must 
be  clear  and  convincing.  Craig  v.  Craig,  3  Barb.  Ch.  76.  The 
application  for  leave  to  resign  not  being  an  incident  of  the  trust, 
the  trustee  must  pay  his  own  counsel  fee  in  the  proceeding. 
Matter  of  Fr6ygam,g,  3  Law  Bull.  60.  A  resignation  of  a  testa- 
mentary trustee  for  "  suificient  reasons  "  does  not  disentitle  him 
to  his  lawful  commissions.  Matter  of  Allen,  96  N.  Y.  327,  331. 
^eejpost,  p.  1481.  But  the  granting  of  compensation  in  such 
case  is  within  the  court's  discretion  and  cannot  be  claimed  as 
of  course,  as  if  the  trusts  had  been  fully  executed.  Ihid.,  and 
see  Matter  of  Baker,  35  Hun,  272. 

The  words  "  lawful  commissions  "  above  used  in  connection 
with  the  voluntarily  retiring  testamentary  trustee,  of  course 
means  such   commissions  as  the  court  may  properly  grant. 

The  Allen  case,  however,  is  one  in  which  the  record  shows 
that  the  General  Term  denied  the  resigning  trustee  the  one- 
half  commissions  on  ih.Q principal,  but  granted  full  commissions 
on  income  receimed  and  paid  out.  The  reason  underlying  this 
decision  is  that  a  succession  of  resigning  trustees  might  seri- 
ously deplete  the  estate. 

In  Johnson  v.  Bell  (not  reported).  Judge  Bishoff  made  a 
decree  of  the  same  kind  on  the  ground  that  whatever  the  dis- 
cretion of  the  court  as  to  allowing  commissions  on  income,  yet 
^vhere  the  trustee  puts  the  estate  to  expense  by  proceedings  in 
the  way  of  resignation,  the  court  has  no  discretion  to  give  com- 
mission on  the  corpus,  and  in  case  of  resignation  the  elementary 
condition  of  the  acceptance  should  be  that  the  trustee  should 
forego  such  commissions. 

Such  a  rule,  of  course,  is  in  the  interest  of  the  beneficiaries, 
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however  inequitable  its  enforcement  may  seem  as  against  one 
■who  in  good,  faith  proposes  his  resignation  in  order  that  the 
trust  may  be  more  faithfully  administered  by  someone  else. 
As  a  matter  of  fact,  in  practice,  such  commissions  are  fre- 
quently allowed. 
§  15.  Petition  for  security  from  testamentary  trustee. 

Any  person,  beneficially  interested  in  the  execution  of  the 
trust,  may  present  to  the  surrogate's  court  a  written  petition, 
duly  verified,  setting  forth,  either  upon  his  knowledge,  or 
upon  his  information  and  beUef ,  any  fact,  respecting  a  tes- 
tamentary trustee,  the  existence  of  which,  if  it  was  interposed 
as  an  objection  to  granting  letters  testamentary  to  a  person 
named  as  executor  in  a  wUl,  would  make  it  necessary  for  such 
a  person  to  give  security,  in  order  to  entitle  himself  to  let- 
ters ;  and  praying  for  a  decree,  directing  the  testamentary 
trustee  to  give  security  for  the  performance  of  his  trust ;  and 
that  he  may  be  cited  to  show  cause,  why  such  a  decree  should 
not  be  made.  Upon  the  presentation  of  such  a  petition,  the 
surrogate  must  issue  a  citation  accordingly.  Upon  the  return 
of  the  citation,  a  decree,  requiring  the  testamentary  trustee 
to  give  such  security,  may  be  made,  in  a  case  where  a  person 
so  named  as  executor  can  entitle  himself  to  letters  testamen- 
tary, only  by  giving  a  bond;  but  not  otherwise.  §  2815, 
Code  Civil  Proc. 

The  first  paragraph  of  this  section  refers  to  section  2638,  dis- 
cussed in  Part  IV,  chap.  1,  and  makes  applicable  the  deci- 
sions collated  in  that  connection,  q.  v.  This  section  covers  both 
sole  trustees  and  cotrustees.  "Where  there  are  several  trustees, 
the  application  under  this  section  may  be  made  as  to  any  one, 
and  he  must  satisfy  the  Surrogate  of  his  qualifications  irrespec- 
tive of  those  of  his  cotrustees.  Matter  of  Sears,  5  Dem.  497. 
Their  solvency  and  responsibility  will  not  extend  to  relieving 
him  of  the  burden  of  giving  a  bond. 

Section  2815  moreover  has  been  held  to  apply  only  to  the 
trustees  named  in  the  will.  Matter  of  Whitehead,  3  Dem.  227, 
232.  As  to  other  trustees,  i.  e.,  those  appointed  to  succeed  a 
removed  or  resigned  trustee,  Eollins,  Surr.,  held  that  of  them 
bonds  could  be  required  by  a  Surrogate  whenever  necessary. 
Ihid.  See  opinion.  Moreover,  it  has  been  held  that  sec- 
tion 2815  is  not  the  sole  authority  whereunder  security  may 
85 


1346  surrogates'  cotiets. 

be  required  of  a  testamentary  trustee.  Where  such  a  trustee 
applied  to  have  a  decree  upon  accounting  opened  and  modified 
so  as  to  have  certain  property  delivered  to  him  as  trustee,  it 
was  held  proper  to  require  security  of  him  on  granting  the  ap- 
plication.    Kelsey  v.  Van  Cairip,  3  Dem.  530. 

The  security,  given  as  prescribed  in  the  last  section,  must 
be  a  bond  to  the  same  effect,  and  in  the  same  form  as  an 
executor's  bond.  Each  provision  of  this  chapter,  applicable 
to  the  bond  of  an  executor,  or  to  the  rights,  duties,  and  lia- 
bilities of  the  parties  thereto,  or  any  of  them,  including  the 
release  of  the  sureties,  and  the  giving  of  a  new  bond,  apply 
to  the  bond  so  given,  and  to  the  parties  thereto.  §  2816, 
Code  Civil  Proc. 

§  16.  Removal  of  testamentary  trustee. 

In  either  of  the  following  cases,  a  person  beneficially  inter- 
ested in  the  execution  of  the  trust,  may  present  to  the  surro- 
gate's court  a  written  petition,  duly  verified,  setting  forth  the 
facts,  and  praying  for  a  decree  removing  a  testamentary  trus- 
tee from  his  trust ;  and  that  he  may  be  cited  to  show  cause, 
why  such  a  decree  should  not  be  made  : 

1.  Where,  if  he  was  named  in  a  wjll  as  executor,  letters 
testamentary  would  not  be  issued  to  him,  by  reason  of  his 
personal  disqualification  or  incompetency. 

2.  Where,  by  reason  of  his  having  wasted  or  improperly 
applied  the  money  or  other  property  in  his  charge,  or  invested 
money  in  securities  unauthorized  by  law,  or  otherwise  im- 
providently  managed  or  injured  the  property  committed  to 
his  charge,  or  by  reason  of  other  misconduct  in  the  execution 
of  his  trust,  or  dishonesty,  drunkenness,  improvidence,  or 
want  of  understanding,  he  is  unfit  for  the  due  execution  of 
his  trust. 

3.  Where  he  has  failed  to  give  a  bond,  as  required  by  a 
decree,  made  as  prescribed  in  the  last  two  sections ;  or  has 
willfully  refused,  or  without  good  cause  neglected,  to  obey  a 
direction  of  the  surrogate,  contained  in  any  other  decree,  or 
in  an  order,  made  as  prescribed  in  this  title  ;  or  any  provision 
of  law,  relating  to  the  discharge  of  his  duty.  §  381 7, 
Code  Civil  Proc. 

2  K.  S.  736,  §  70. 
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This  section  assimilates  the  practice  in  regard  to  testamentary 
trustees  to  that  in  cases  of  executors  under  section  2685,  q.  v., 
ante.  It  recognizes  the  status  of  the  trustee  as  one  in  whom 
the  testator  placed  a  personal  confidence,  and  the  same  prin- 
ciples obtain,  as  with  executors,  in  applying  the  rules  as  to  what 
constitutes  disqualification,  improvidence,  etc.  As  to  the  third 
subdivision  of  the  section,  however,  the  disregard  of  a  valid 
order  or  decree  or  provision  of  law,  the  test  is  as  to  the  order 
or  decree  that  it  must  have  been  "  made  as  presci'ibed  in  this 
title,"  and  as  to  the  "  provision  of  law  "  it  must  relate  to  the 
discharge  of  the  trustee's  duty. 

When  the  trustee  is  also  an  executor,'  his  removal  as  trustee 
does  not  of  itself  terminate  his  executorship  {Deraismes  v.  Dun- 
ham,  .22  Hun,  86),  even  where  the  removal  as  trustee  is  on  the 
ground  of  incompetency  due  to  lunacy.  Matter  of  Wadsworth, 
2  Barb.  Ch.  381. 

Before  the  Code  it  was  held,  where  the  cestuis  que  trustent 
were  of  full  age,  and  objected  to  the  incumbent  trustee,  not 
upon  any  of  the  statutory  grounds  but  on  purely  personal 
grounds,  that  the  court  would  endeavor  to  be  guided  by  their 
desire  and  preference.  Ex pa/rte  Morgcm,  66  N.  Y.  618,  aflf'g 
63  Barb.  621.  In  this  case  the  trustee  was  not  accused  of  any 
wrongdoing,  and  had  discharged  his  trust  theretofore  with 
fidelity. 

The  correctness  of  this  decision  is  doubted  except  in  cases 
where  the  trustee  is  a  successor  trustee.  One  whom  the  tes- 
tator has  personally  selected  and  designated  should  not  be  set 
aside  at  the  mere  wish  of  the  beneficiary.  Where  it  does  not 
appear  that  he  is  not  properly  caring  for  the  property  in  his 
hands,  or  that  he  is  in  any  way  imperiling  the  estate  or  sacrific- 
ing its  interests,  no  ground  is  furnished  for  removing  an  acting 
trustee  under  a  will.  Baldwin  v.  PaUn,  24  Misc.  170,  176, 
and  cases  cited. 

The  allegations  of  a  petition  for  a  removal  of  a  testamentary 
trustee  must  be  explicit,  and  must  bring  the  case  within  the 
Code  provisions.  Allegations  on  infortnation  and  belief  are  in- 
sufficient. Ferris  v.  Ferris,  2  Dem.  336. 
5  §  17.  Same  subjects. — The  chief  object  the  court  keeps  in 
view  is  the  safety  of  the  trust.  Misuse  of  funds  or  improper 
investments  endanger  the  trust  property.  But  so  also  it  is  held, 
do  hostile  and  unfriendly  relations  between  a  trustee  and  his 
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cotrustees  {Deraismes  v.  Dunham,  22  Hun,  86),  if  they  are  irrec- 
oncilable, and  make  the  execution  of  the  trust  impracticable, 
but  not  if  they  amount  to  mere  ill-feeling.  Russak  v.  Tobias, 
12  Civ.  Proc.  390. 

For  cases  on  removal  of  testamentary  trustees  see : 

Fraudulent  misuse  of  funds.  Rooley  v.  Oieve,  82  N.  Y.  625  ; 
Matter  of  Smith,  7  N.  Y.  Supp.  327 ;  Fx  jparte  Wiggins,  29 
Hun,  271 ;  Matter  of  Mallon,  38  Misc.  27. 

Improvidence.     Matter  of  Cady,  103  N.  Y.  678  ;  1  Silv.  220. 

Incompetency.    Matter  of  Cohn,  78  JST.  Y.  248. 

Insolvency.     Ex  parte  Paddock,  6  How.  Pr.  215. 

Improper  investments.  Matter  of  O'Hara,  62  Hun,  531 ; 
MatUr  of  Wotton,  59  App.  Div.  584. 

Disregard  of  the  trust.  Hatton  v.  McFaddon,  15  N.  Y.  St. 
Kep.  124 ;  Matter  of  Hamemeyer,  3  App.  Div.  519 ;  Matter  of 
McKeon,  37  Misc.  658. 

So  the  passive  acquiescence  or  negligent  indifference  of  a 
trustee  as  to  his  co-trustees'  misuse  of  the  trust  moneys  is  good 
ground  for  his  removal.  Matter  of  Mallon,  supra.  So  also 
dissensions  between  co-trustees  to  such  an  extent  as  to  imperil 
the  trust,  or  obstruct  proper  administration  is  proper  ground 
for  removing  the  offending  trustee.  Deraismes  v.  Dunham, 
22  Hun,  86 ;  Quackenloss  v.  Southwick,  41  N.  Y.  117 ;  Oliver 
V.  Frishie,  3  Dem.  122. 

The  Appellate  Division  may  review  the  Surrogate's  action 
in  removing  a  testamentary  trustee  ;  but  no  appeal  will  lie  to 
the  Court  of  Appeals  if  they  affirm  his  action,  in  cases  where 
there  is  evidence  to  sustain  his  decision.  Matter  of  McGilli- 
vray,  138  N.  Y.  308. 

§  17a.  Investments  by  trustee. — The  substantive  law  as  to 
what  investments  a  testamentary  trustee  may  properly  make 
is  carefully  stated,  and  the  cases  discussed  and  digested  in  Mr. 
Thomas's  treatise  on  the  "  Law  of  Estates  Created  by  "Will." 
See  vol.  I,  p.  741,  et  seq.,  and  references. 

It  is  also  exhaustively  covered  in  the  American  &  English 
Enc.  of  Law.  For  the  purposes  of  a  work  on  practice,  it  may 
be  sufficient  to  summarize  concisely  the  rules : 

The  ultimate  consideration  is  the  safety  of  the  trust.  The 
will  may  either  give  to  the  trustee  specific  securities  with  di- 
rections to  hold  the  same  or  the  proceeds  thereof,  or  it  may 
direct  executors  to  pay  a  sum  of  money  over  to  themselves  or 
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another  in  trust  to  invest  and  keep  invested.  "Where  the  will 
is  silent  on  the  subject  of  the  character  of  investments  to  be 
made  by  the  trustee,  he  vi'ill  be  limited  to  so-called  statutory 
investments  and  any  other  kind  of  securities  such  as  stocks  in 
private  corporations  or  of  quasi  public  corporations  will  be 
treated  as  made  at  his  peril  and  a  violation  of  his  trust.  The 
leading  case  in  this  State  is  King  v.  Talbot,  40  N.  Y.  76.  From 
time  to  time  the  legislature  adds  to  the  list  of  securities  in 
which  savings  banks  and  the  representatives  of  estates  of  de- 
cedents or  of  infants  may  invest  trust  funds.  Municipal  or 
railroad  securities  so  having  passed  the  scrutiny  of  the  legis- 
lature are  considered  to  come  within  the  legislative  intent  as 
to  what  is  required  in  the  way  of  prudent  investments. 

Generally  speaking,  government  or  state  securities  or  bond 
and  mortgage  on  unincumbered  real  estate  affords  the  range  of 
safe  investments  for  trustees.  Savings  banks  are  supposed  to 
be  limited  to  50^  mortgage  loans  on  real  estate.  Trustees  are 
usually  safe  in  making  loans  to  the  extent  of  %d%  of  a  bona  fide 
appraised  valuation  of  the  property  offered  as  security. 

Cautious  and  prudent  trustees  usually  secure  such  an  ap- 
praisal from  a  competent  real  estate  expert  before  accept- 
ing the  loan.  Reasonable  fees,  usually  $10  for  each  ap- 
praisal, when  paid  b}'  the  trustee  and  not  by  the  borrower  are 
so  clearly  in  the  interest  of  the  trust  that  they  ought  to  be 
allowed  as  reasonable  disbursements  of  a  trustee  upon  his  ac- 
counting. 

§  nh.  Same  subject— Directions  given  by  will. — In  view 
of  the  personal  relationship  of  the  person  acting  under  the  will 
to  the  decedent,  involving  his  knowledge  of  such  person  and 
his  confidence  in  his  judgment  and  discretion,  the  courts  will 
sustain  investments  made  by  such  trustee  where  the  will  gave 
such  trustee,  either  explicitly  or  by  reasonable  implication,  the 
discretion  to  go  beyond  the  range  of  the  ordinarj'^  trustee  se- 
curities. Testators  often  provide  for  this  in  order  to  provide 
a  net  income  larger  than  would  result  where  the  trustee  is  so 
confined. 

Thus  where  the  trustee  was  directed  to  keep  the  securities 
of  a  trust  estate  "  invested  in  good,  sound,  dividend-paying 
securities,"  and  was  given  power  to  "  invest  and  reinvest  the 
trust  estate  at  his  own  discretion,"  it  was  very  properly  held 
that  he  might  continue  to  hold  the  securities  found  by  him  as 
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the  investments  deliberately  chosen  by  the  testator,  and  that 
when  he  had  occasion  to  sell  the  same,  that  he  might  reinvest 
in  those  of  a  similar  character  and  subject  always  to  the  exer- 
cise of  prudent  discretion  and  good  business  judgment.  Dunch- 
lee  V.  Butler,  30  Misc.  58,  citing  Thompson  v.  Brown,  4 
Johns.  Ch.  619  ;  Brown  v.  Cam;pbell,  1  Hopk.  Ch.  233  ;  Lawton 
V.  Laioion,  36  App.  Div.  389.     Eussell,  J.,  observes : 

"  The  testator  selects  for  his  trustee  and  executor  a  person 
in  whose  business  judgment  he  has  entire  confidence.  He, 
therefoi-e,  knows,  so  far  as  anyone  can  know,  that  any  discre- 
tion intrusted  to  such  a  person  will  be  properly  used.  He 
"would  not  ask  that  a  stricter  rule  should  obtain  than  he  exer- 
cised for  himself,  where  the  investments  are  simply  designated 
for  dividend-paying  capacity,  as  well  as  security,  and  there  is 
no  implication  or  expectation  of  the  estate  being  otherwise  in- 
volved or  concerned  in  business  transactions.  The  testator 
undoubtedly  desired  a  fair  rate  of  income  for  the  beneficiaries, 
and  Avell  knew  that  the  highest  class  of  court  securities  could  ■ 
afford  but  a  small  yearly  return. 

"  The  language  used  by  this  testator,  considered  with  his  own 
conduct  in  the  manner  of  investments,  affords  a  conclusive  in- 
terpretation as  to  his  intent,  and,  therefore,  under  the  proper 
construction  of  the  will,  the  executor  and  trustee  may  retain 
the  safe  investments  now  in  his  hands,  and  as  a  necessary  co- 
rollary may  reinvest,  as  necessity  compels,  in  similar  securities, 
using  always  the  fair  business  discretion  which  thelaw  requires." 

In  the  Lawton  case  above  cited,  the  court  held  that  similar 
discretion  so  to  retain  securities  left  by  the  testator  was  given 
by  a  provision  directing  him  to  "  convert  the  whole  of  my  es- 
tate into  money  provided  an  equitable  distribution  cannot 
otherwise  be  made,"  and  by  the  further  provision  in  directing 
him  to  hold  the  share  of  minor  children  and  keep  the  same  in- 
vested in  such  securities  as  to  the  said  executor  shall  seem  best. 
In  this  case  a  loss  resulted  on  certain  securities  which  could 
not  be  sold  for  the  amount  which  had  been  paid  for  them, 
and  the  court  held  that  as  he  had  acted  with  care  and  prudence 
he  should  not  be  held  liable  for  such  loss. 

It  must  be  borne  in  mind  that  trustees  are  expected  to  Tceep 
the  funds  of  the  estate  properly  invested,  and  if  they  allow 
money  to  lie  idle,  the  burden  is  on  them  upon  their  accounting 
to  justify  the  non-investment.     Otherwise  they  will  be  liable 
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for  the  interest  which  the  fund  might  have  earned  if  properly 
invested.  Six  months,  it  seems,  is  the  maximum  period  usually 
allowed  for  funds  so  to  lie  idle.  Lent  v.  Howard,  89  N.  Y.  169. 
It  was  held  in  Matter  of  Maxwell,  1  Conn.  230,  that  uninvested 
money  may  properly  be  deposited  b}'^  a  trustee  in  a  bank  of 
good  repute ;  of  course  in  his  name  as  trustee  and  separate 
from  his  private  funds.  In  Matter  of  Knight,  21  Abb.  N. 
C.  388,  the  trustee  was  held  liable  for  moneys  lost  through  de- 
posit in  a  bank  I^Jiat  failed.  The  deposit  of  idle  money  should 
preferably  be  in  a  trust  company  which  allows  interest  on  such 
deposits. 

Excepting  in  a  case  where  the  trustee  has  such  discretion,  as 
was  given,  for  example,  in  the  case  of  Duncklee  v.  Butler,  and 
takes  securities  in  which  the  testator  himself  made  investment, 
it  is  unwise  to  invest  in  securities  which  place  the  fund  repre- 
sented thereby  bej'ond  the  jurisdiction  of  the  court.  Ormiston 
V.  Oloott,  84  N.  Y.  339.  To  justify  such  investments  requires 
either  ample  discretion  given  by  will  or  exceptional  circum- 
stances to  be  shown  to  the  satisfaction  of  the  court.  It  may 
be  observed,  generally,  that  such  investments  are  made  at  the 
trustee's  peril. 

Mr.  Loring  in  his  "  Trustees'  Handbook,"  page  97,  sum- 
marizes the  rule  in  King  v.  Talhot,  b}''  saying :  "  The  ideal  man 
would  invest  in  real  estate,  bonds  of  individuals  secured  bv 
first  mortgages  on  real  estate,  first  mortgage  bonds  of  corpora- 
tions and  principal  securities."  Bonds  of  a  railroad  corporation 
should  be  scrutinized  with  care  as  the  securities  underlying 
them  may  be  a  mere  franchise,  or  their  tracks,  or  assets  liable 
to  deterioration.     See  Judd  v.  Warner,  2  Dem.  104. 

§  17c.  Erecting  separate  trusts. — Ordinarily,  it  is  the  duty 
of  a  trustee  of  several  trusts  to  keep  them  separate  and  sepa- 
rately invested.  The  object  of  this  general  rule  is  that  each 
beneficiary  may  be  able  to  trace  the  administration  of  the 
trust  in  which  he  is  interested  from  the  moment  of  its  erection 
to  the  time  of  the  accounting.  Nevertheless,  the  courts,  where 
no  loss  occurs  and  where  it  can  be  done  profitably  and  safely, 
will  approve  the  investment  of  the  funds  as  a  unit  where  a 
number  of  trusts  created  by  the  same  will  are  confided  to  the 
same  trustee  or  trustees.  Matter  of  Johnson,  57  App.  Div. 
494,  508. 

As  was  said  in  Blake  v.  BlaU,  30  Hun,  469,  471 :  "  The  ac- 
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tual  division  of  the  estate  into  five  parts  is  not  necessary  to 
initiate  the  trust.  It  was  for  the  mutual  benefit  of  all  that  the 
estate  was  kept  together,  and  no  one  objected  at  the  settle- 
ments that  there  was  no  actual  division.  Legally  it  is  divided. 
The  shares  are  separate,  and  each  gets  his  proper  income  there- 
from." 

And  in  Schermerhorn  v.  Cotting,  131  N".  Y.  48,  the  courts 
say  (at  p.  61) :  "  Income  and  principal  given  in  equal  shares 
out  of  one  fund  kept  in  solido  for  mere  convenience  of  invest- 
ment may  be  severed  and  independent  trusts  created  for  the 
several  beneficiaries,  and  thus  the  shares  and  interests  will  be 
several  even  though  the  fund  remain  undivided." 

§  lid.  Sinking  fund.— Where  securities  are  properly  bought, 
at  a  premium  above  par  value,  and  by  reason  of  the  long  con- 
tinuance of  the  trust  and  the  approaching  maturity  of  the 
security,  the  price  depreciates  for  the  reason  that  at  maturity 
only  the  face  of  the  security  is  collectible,  it  is  important  to 
know  whether  the  trustee  should  set  apart  a  "  sinking  fund  " 
to  offset  such  depreciation.  This  may  frequently  prove  a 
material  inquiry  by  reason  of  the  claims  of  those  entitled  to 
income  to  receive  the  same  without  diminution,  for  the  sinking 
fund  is  primarily  intended  for  the  protection  of  the  remainder- 
men. 

In  Me.Louth  v.  Hunt,  154  N.  Y.  179,  the  Court  of  Appeals 
in  an  elaborate  opinion  appeared  to  discountenance  any  such 
inroad  upon  the  income  in  any  case  where  the  intention  of  the 
testator  is  clear  that  his  beneficiaries  from  year  to  year  should 
enjoy  the  same.  See  opinion  at  p.  191,  et  seq.  The  court 
balances  the  benefit  of  the  remainder-men  and  that  of  the  life 
tenant  and  observes  that  while  securities  commanding  a  premium 
may  depreciate  in  selling  value,  so  also  may  they  appreciate. 

In  Matter  of  HoTjt,  160  JST.  Y.  607,  the  court  reiterated  the 
view  that  the  intention  of  the  testator,  if  discernible  from  the 
will,   should   control,  and    the   court   remarks   significantly : 

"  It  seems  quite  impossible,  in  giving  to  the  language  of  the 
fourth  subdivision  of  the  will  its  plain  and  ordinary  meaning, 
to  spell  out  an  intention  on  the  part  of  the  testator  to  provide 
a  sinking  fund  to  be  deducted  from  the  income  in  order  to 
make  good  the  premium  paid  in  purchasing  the  securities." 

In  MoLouth  V.  Hunt,  J  udge  O'Brien  summarizes  the  law  as 
follows : 
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"Notwithstanding  the  conflict  of  authority  to  which  I 
have  just  referred,  there  is  one  principle  or  rule  applicable  to 
this  case,  with  respect  to  whicli  the  parties  are  all  at  agree- 
ment, and  that  is  that  the  questions  are  not  to  be  determined 
by  any  arbitrary  rule,  but  by  ascertaining,  when  that  can  be 
done,  the  meaning  and  intention  of  the  testatrix,  to  be  derived 
from  the  language  employed  in  the  creation  of  the  trust,  from 
the  relations  of  the  parties  to  each  other,  their  condition  and 
all  the  surrounding  facts  and  circumstances  of  the  case."  See 
also  Matter  of  Johnson^  suj>ra. 

§  18.  Successor — Trustees — Appointment  by  Surrogate. 

Where  a  sole  testamentary  trustee  dies,  or  becomes  a  luna- 
tic, or  is,  by  a  decree  of  the  surrogate's  court,  removed  or  al- 
lowed to  resign,  and  the  trust  has  not  been  fully  executed, 
the  same  court  may  appoint  his  successor ;  unless  such  an  ap- 
pointment would  contravene  the  express  terms  of  the  wUl. 
Where  one  of  two  or  more  testamentary  trustees  dies  or  be- 
comes a  lunatic,  or  is  by  decree  of  the  surrogate's  court  re- 
moved or  allowed  to  resign,  a  successor  shall  not  be  appointed 
except  where  such  appointment  is  necessary  in  order  to  com- 
ply with  the  express  terms  of  the  wiU,  or  unless  the  same 
court,  or  the  supreme  court,  shall  be  of  the  opinion  that  the 
appointment  of  a  successor  would  be  for  the  benefit  of  the 
cestui  que  trust.  Unless  and  until  a  successor  is  appointed, 
the  remaining  trustee  or  trustees  may  proceed  and  execute 
the  trust,  as  fuUy  as  if  such  trustee  or  trustees  had  not  died, 
become  a  lunatic,  been  removed  or  resigned.  Where  a  decree 
removing  a  trustee  or  discharging  him  upon  his  resignation, 
does  not  designate  his  successor ;  or  the  person  designated 
therein  does  not  qualify;  the  successor  must  be  appointed 
and  must  qualify,  as  prescribed  by  law  for  the  appointment 
and  qualification  of  an  administrator  with  the  wiU  annexed. 
§  3818,  Code  Civil  Proc. 

The  commissioners  originally  confined  the  Surrogate's  power 
to  appoint  a  successor  to  a  trustee  to  cases  where  the  trustee 
had  been  removed  or  permitted  to  resign.  Tompkins  v  Mose- 
maii,5  Eedf.  402,  404.  But  the  section  now  provides  for  all 
the  four  cases  of  death,  insanity,  removal  or  resignation,  as  well 
where  there  is  a  sole  testamentary  trustee  as  where  there  are 
several. 
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Previous  to  the  Eevised  Statutes,  where  a  trustee  died  the 
trust  property,  if  real  estate,  passed  to  the  heir  or  devisee ; 
and  if  personal,  it  went  by  operation  of  law  to  the  executor 
or  administrator  of  the  trustee  charged  with  the  trust,  who 
held  it  in  the  same  character  in  which  the  decedent  held  it. 
Be  Peijster  v.  Ferrers,  11  Paige,  13, 14. 

By  §  68, 1  E.  S.  73(>,  it  was  provided  that,  where  the  surviv- 
ing trustee  of  an  express  trust  died,  the  trust  should  not  descend 
to  his  heirs,  nor  pass  to  his  personal  representatives,  but  that 
the  trust, if  still  unexecuted,  should  vest  in  the  Court  of  Chan- 
cery, to  be  executed  by  some  person  to  be  appointed  for  the  pur- 
pose.    Matter  of  Valentine,  3  Dem.  563. 

By  the  Code  of  1880  power  was  conferred  upon  Surrogates' 
Courts  to  appoint  successors,  and  after  the  Code  went  into  effect 
(L.  1882,  chap.  185),  the  legislature  substantially  re-enacted  the 
pi  ovisions  of  section  68,  supra,  under  the  title  "  An  act  in  rela- 
tion to  trustees  of  personal  estates."  This  act,  however,  it  was 
held,  related  solely  to  the  case  where  one  who  was  a  trustee,  as 
distinguished  from  an  executor,  died,  leaving  the  trust  unexe- 
cuted. Matter  of  Post,  9  N.  Y.  Supp.  449.  But  doubt  having 
arisen  as  to  the  effect  of  this  act  upon  the  powers  of  the  Surro- 
gates, section  2818  was  re-enacted  with  amendments  in  18S4 
(chap.  408)  in  its  present  form.  The  present  status  is  to  give  the 
Surrogate's  Court  and  the  Supreme  Court  concurrent  power. 
Where  the  vacancy  is  the  result  of  proceedings  in  the  Surrogate's 
Court,  looking  to  the  removal  or  resignation  of  a  testamentary 
trustee,  it  is  unlikely  that  the  Supreme  Court  would  assume  juris- 
diction to  appoint  the  successor.  See  Royce  v.  Adams,  123  N.  Y. 
403, 405,  and  cases  cited. 

The  power  to  appoint  a  successor  is  discretionary^,  and  dis- 
cretionary orders  of  the  Surrogate  will  be  reversed  only  for 
abuse  of  discretion.  BusseWs  Estate,  19  N.  Y.  Supp.  743  ; 
Matter  of  Hecht,  71  Hun,  62.  It  is  the  proper  practice  to  cite 
upon  the  application  for  the  appointment  of  a  new  trustee  all 
the  persons  beneficially  interested.  Matter  of  Valentine,  3  Dem. 
563  ;  Millhanle  v.  Crane,  25  How.  193.  The  executor  of  a  de- 
ceased trustee  has  no  such  interest  ex  officio. 

In  selecting  a  successor,  the  Surrogate  will  consult  the  de- 
sires of  the  cestuis  que  trusient,  if  of  age,  the  condition  and 
character  of  the  trust  estate,  and  has  the  right  to  require  the 
new  trustee  to  give  bonds  for  the  faithful  performance  of  the 


TESTAMENTARY   TRUSTEES.  1355 

trust  duties.  Matter  of  Whitehead,  3  Dem.  227 ;  Estate  of 
Brick,  9  Civ.  Proc.  Rep.  397 ;  Edate  of  Gilhert,  3  N.  Y.  St. 
Rep.  208  ;  RussaJc  v.  Tobias,  12  Civ.  Proc.  Rep.  390.  He 
ought  not  to  appoint  the  beneficiary  {Rogers  v.  Rogers,  111 
JST.  Y.  228  ;  Woodward  v.  James,  115  N.  Y.  346),  laut  such 
appointment  does  not  necessarily  defeat  the  trust.  liankine  v. 
Metsger,  69  App.  Div.  264,  269.  If  the  trustee  of  a  power  is 
disqualified,  it  has  been  held  proper  in  certain  cases  to  appoint 
the  beneficiary  to  execute  it.  People  v.  Donahue,  70  Hun, 
317;  Rogers  v.  Rogers,  supra.  The  Surrogate  is  limited  by 
the  wording  of  section  2818  to  cases  where  the  "  express  terms 
of  the  will "  require  the  contemplated  action.  Although  the 
trust  was  one  devolving  upon  the  executor  as  a  part  of  his 
duties  as  executor,  upon  his  death  the  trust  cannot  devolve 
upon  an  administrator  with  the  will  annexed,  but  must 
devolve  upon  a  successor  trustee.  See  chap.  II,  Part  IV,  on 
administration  with  the  will  annexed  ;  Matter  of  Ilecht,  71  Hun, 
62,  66 ;  Matter  of  Warning,  99  JST.  Y.  115. 

The  provisions  of  the  personal  property  law,  being  chapter 
47  of  the  General  Laws  (chapter  417  of  the  Laws  of  1897), 
must  be  borne  in  mind.  Section  8  of  that  law  provides  that 
"  On  the  death  of  the  surviving  trustee  of  an  express  trust  the 
trust  estate  does  not  pass  to  his  next  of  kin  or  personal  repre- 
sentatives, but  if  the  trust  be  unexecuted  it  vests  in  the  Su- 
preme Court  and  shall  be  executed  by  some  person  appointed 
by  the  court  whom  the  court  may  invest  with  all  or  any  of 
the  power  and  duties  of  the  original  trustee.  The  beneficiary 
of  the  trust  shall  have  such  notice  as  the  court  may  direct  for 
the  application  for  the  appointment  of  such  person."  Such 
person  so  appointed  to  execute  the  trust  is  entitled  to  compen- 
sation in  the  discretion  of  the  court,  not  exceeding  executor's 
commissions.  This  is  so,  by  amendment  of  1902,  and  covers 
trusts  of  realty  and  personalty.  Prior  to  such  amendment, 
the  courts  could  allow  regular  salary  to  the  person  so  appointed, 
who  was  in  effect  its  agent  in  the  execution  of  the  trust. 

Section  2606  of  the  Code  of  Civil  Procedure  contains  provi- 
sions for  accounting  by  the  executor  or  administrator  of  a  de- 
ceased testamentary  trustee,  both  voluntary  and  compulsory. 

This  will  be  found  to  be  discussed  in  Part  VIII,  post,  where 
the  general  topic  of  accountings  and  the  procedure  upon  ac- 
countings is  discussed  in  more  detail. 
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§  19.  Proceedings  where  testamentary  trustee  is  also  ex- 
ecutor or  administrator. 

Where  the  same  person  is  a  testamentary  trustee,  and  also 
the  executor  of  the  will,  or  an  administrator  upon  the  same 
estate,  proceedings  taken  by  or  against  him,  as  prescribed  in 
this  title,  do  not  affect  him  as  executor  or  administrator,  or 
the  creditors  of,  or  persons  interested  in,  the  general  estate, 
except  in  one  of  the  following  cases : 

1.  Where  he  presents  a  petition,  praying  for  the  revocation 
of  his  letters,  he  may  also,  in  the  same  petition,  set  forth  the 
facts,  upon  showing  which  he  would  be  allowed  to  resign  as 
testamentary  trustee ;  and  may  thereupon  pray  for  a  decree 
allowing  him  so  to  resign,  and  for  a  citation  accordingly. 

2.  Where  a  person  presents  a  petition,  praying  for  the 
revocation  of  letters  issued  to  an  executor  or  administrator ; 
and  any  of  the  facts  set  forth  in  the  petition  are  made,  by 
the  provisions  of  this  title,  sufficient  to  entitle  the  same  person 
to  present  a  petition,  praying  for  the  removal  of  a  testamen- 
tary trustee ;  the  petitioner  may  pray  for  a  decree,  removing 
the  person  complained  of  in  both  capacities,  and  for  a  cita- 
tion accordingly. 

In  either  case,  proceedings  upon  the  petition  for  the  resig- 
nation or  removal,  as  the  case  requires,  of  the  testamentary 
trustee,  and  for  the  judicial  settlement  of  his  account,  may 
be  taken,  as  prescribed  in  this  title,  in  connection  with,  or 
separately  from,  the  like  proceedings  upon  the  petition  for  the 
revocation  of  the  letters,  as  the  surrogate  directs.  §  3819, 
Code  Civil  Proc. 

§  20.  Right  to  commissions  where  testamentary  trustee  is 
also  executor  or  administrator.— (See ^os^,  p.  1490,  discussion 
of  double  commissions  on  accounting.)  Apart  from  the  ques- 
tion of  the  double  status  of  persons  who  are  both  executors  and 
trustees,  in  proceedings  taken  by  or  against  them,  covered  by 
section  2819,  the  question  frequently  arises  whether  there  is 
such  a  separation  of  functions  as  to  entitle  the  incumbent  to 
commissions  in  both  capacities.  In  Matter  of  Eoosevelt,  5  Redf. 
601,  Rollins,  Surr.,  discussed  the  law  at  length.  The  trustees, 
who  were  also  the  executors  under  the  will,  had  set  apart  the 
trust  property,  divested  themselves  as  executors  of  it  by  mak- 
ing formal  assignments  thereof  under  the  separate  trusts  to 
themselves  as  trustees.    As  executors  their  accounts  were  set- 
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tied  and  full  commissions  awarded  them  on  the  property  so 
turned  over. 

Upon  the  accounting  as  trustees  their  claim  to  trustee  com- 
missions upon  the  capital  fund  was  asserted  and  objected  to. 
It  was  held  that  the  case  turned  upon  the  separation  of  func- 
tions. So  long  as  the  characters  of  executor  and  trustee  are 
coexistent,  only  one  commission  could  rightfully  be  paid  ;  but 
when  there  has  been  a  separation  of  duties,  and  the  duties  have 
been  performed  in  the  two  capacities,  separate  commissions 
were  properly  to  be  allowed.  See  also  Ilurlhurt  v.  Durante  88 
N.  Y.  121,  127 ;  Drake  v.  Price,  5  N.  Y.  430 ;  Hall  v.  Hall, 
78  N.  Y.  536,  539 ;  Cram  v.  Cram,  2  Eedf.  244 ;  In  re  Pike, 
ibid.  255  ;    Wood  v.  Ford,  4  id.  34 ;  In  re  Carman,  3  id.  46. 

A  separation  of  functions  marked  by  an  executor's  account- 
ing and  a  Surrogate's  decree,  is  the  most  satisfactory  in  its  ef- 
fect. It  leaves  no  room  for  doubt.  But  it  is  not  the  only  way. 
Hurlburt  v.  Diirant,  supra.  The  separation  may  be  deter- 
mined by  the  court  upon  the  facts  and  without  f.he  interposi- 
tion of  such  judicial  proceedings.  There  are  two  inquiries,  the 
one,  did  the  testator  design  a  separation  of  functions  and  du- 
ties ?  the  other,  has  such  separation  actually  taken  place  ?  Mat- 
ter of  Roosevelt,  supra,  p.  621. 

§  21.  Application  of  this  title. 

The  provisions  of  this  title  apply  to  a  trust  created  by  the 
will  of  a  resident  of  the  state,  or  relating  to  real  property, 
situated  within  the  state,  without  regard  to  the  residence  of 
the  trustee,  or  the  time  of  the  execution  of  the  will.  §  3830, 
Code  Civil  Proc. 

§  22.  General  observations  as  to  administration  of  the 

trust. — Where  there  are  two  or  more  testamentary  trustees, 
and  they  disagree  as  to  the  trust  property,  respecting  its  cus- 
tody, provision  is  made  for  submission  of  the  controversy  to 
the  Surrogate.     In  such  a  case 

The  surrogate  may,  upon  the  application  of  either  of  them, 
or  of  a  creditor  or  person  interested  in  the  estate,  and  proof, 
by  affidavit,  of  the  facts,  make  an  order,  requiring  tliem  to 
show  cause,  why  the  surrogate  should  not  give  directions  in 
the  premises. 

Upon  the  return  of  the  order,  the  surrogate  may,  in  his 
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discretion,  make  an  order,  directing  ttiat  any  property  of  the 
estate  or  fund  be  deposited  in  a  safe  place,  in  tlie  joint  cus- 
tod  of  ...  .  testamentary  trustees,  or  subject  to  their  joint 
order ;  or  that  the  money  of  the  estate  be  deposited  in  a  spec- 
ified safe,  bank,  or  trust  company,  to  their  joint  credit,  and 
to  be  drawn  out  upon  their  joint  order.  Disobedience  to 
such  a  direction  may  be  punished  as  a  contempt  of  the  court. 
§  3603,  Code  Civil  Proc. 

The  Surrogate  has  under  this  section  discretionary  power 
{In  Matter  of  Iloagland,  51  App.  Div.  347),  and  his  direction 
for  joint  deposit  and  custody  of  a  fund  will  be  upheld  even 
though  the  dissenting  trustee  claims  the  property  in  question 
to  be  his  own.     See  opinion. 


CHAPTER  II. 


GUARDIANS. 


§  1.  Definitions. — A  guardian  is  one  upon  whom,  by  opera- 
tion of  law,  or  by  appointment  made  by  will,  or  deed,  or  a 
court  having  jurisdiction,  is  devolved  the  duty  of  caring  for 
the  person  or  property,  or  both,  of  a  minor. 

A  guardian  may  be  a  guardian  in  socage,  a  general  guard- 
ian, a  temporary  guardian,  or  a  guardian  by  will  or  deed. 
Special  guardians  or  guardians  ad  litem,  have  been  treated  of 
under  the  head  of  Parties,  ante. 

Where  a  minor,  for  whom  a  general  guardian  of  the  prop- 
erty has  not  been  appointed,  shall  acquire  real  property,  the 
guardianship  of  his  property,  with  the  rights,  powers  and 
duties  of  a  guardian  in  socage,  belongs : 

1.  To  the  father ; 

2.  If  there  be  no  father,  to  the  mother ; 

3.  If  there  be  no  father  or  mother,  to  the  nearest  and  eldest 
relative  of  full  age,  not  under  any  legal  incapacity ;  and  as  be- 
tween relatives  of  the  same  degree  of  consanguinity,  males 
shall  be  preferred.  The  Domestic  Relations  Law,  art.  V,  §  50, 
L.  1896,  chap.  272. 

But  the  rights  and  authority  of  every  such  guardian  shall  be 
superseded  by  a  testamentary  or  other  guardian  appointed 
in  pursuance  of  the  same  act.     Id. 

%  2.  The  parents'  rights  of  guardianship. — "  A  married 
woman  is  the  joint  guardian  of  her  children  with  her  husband, 
with  equal  powers,  rights  and  duties  in  regard  to  them." 
L.  1896,  chap.  272,  §  51,  vol.  1,  p.  223. 

"  Upon  the  death  of  either  father  or  mother,  the  surviving 
parent,  whether  of  full  age  or  a  minor,  of  a  child  likely  to  be 
born,  or  of  any  living  child,  under  the  age  of  twenty-one 
years  and  unmarried,  may,  by  deed  or  last  will,  duly  executed, 
dispose  of  the  custody  and  tuition  of  such  child  during  its 
minority  or  for  any  less  time,  to  any  person  or  persons."     Id. 

The  duties  of  a  parent,  guardian,  or  guardian  in  socage,  are 

(1359) 
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defined  by  the  same  statute,  as  being  the  same  as  those  of  a  gen- 
eral guardian.     Such  duties  and  liabilities  are  as  follows : 

(a)  He  "  shall  safely  keep  the  property  of  his  ward  that 
shall  come  into  his  custody ; "  (b)  he  "  shall  not  make  or  suffer 
any  waste,  sale  or  destruction  of  such  property  or  inheritance ; " 
(c)  but  "  shall  keep  in  repair  and  maintain  the  houses,  gar- 
dens and  other  appurtenances  to  the  lands  of  his  ward,  by  and 
■with  the  issues  and  profits  thereof,  or  with  such  other  moneys 
belonging  to  his  ward  as  shall  be  in  his  possession ; "  (d)  he 
"  shall  deliver  the  same  to  his  ward,  when  he  comes  to  full  age, 
in  at  least  as  good  condition  as  such  guardian  received  the  same, 
inevitable  decay  and  injury  alone  excepted  ; "  {e)  he  "  shall  an- 
swer to  his  ward  for  the  issues  and  profits  of  the  real  estate, 
received  by  him,  by  a  lawful  account.  "     Jd.  §  53. 

The  penalty  of  waste,  sale,  or  destruction  of  the  ward's  inher- 
itance is  the  loss  of  custody  of  the  ward  and  of  the  property, 
and  of  treble  damages  (id.  §  53),  if  it-  should  appear  that  he 
acted  negligently,  or  in  bad  faith.  See  Kullman  v.  Cox,  26 
App.  Div.  158.  When  a  father  to  whom  a  guardian  has  been 
directed  to  pay  the  ward's  net  income,  subsequently  is  appointed 
guardian  himself,  this  does  not  supersede  the  decree  under  which 
he  was  entitled  to  apply  the  child's  income  for  her  support  or 
maintenance,  nor  will  he  be  held  to  as  strict  accountability  in 
regard  to  vouchers  for  his  disbursements  if  his  use  of  the  in- 
come was  legal  and  conformable  to  such  decree.  When  the 
ward  is  a  female,  and  marries  lawfully  during  her  minority,  it 
terminates  the  guardian's  rights  as  to  her  person,  but  not  as  to 
her  property.     Id.  §  54. 

§  3.  Guardians  in  socage. — Such  a  guardian  will  be  recog- 
nized in  the  courts.  Of  course,  there  must  be  real  propert}'^,  an 
estate  of  inheritance,  vested  in  the  minor,  to  create  this  relation- 
ship. Whitlock  V.  Whitlock,  1  Dem.  160  ;  Houghton  v.  Watson,  1 
Dera.  299,  301.  But  if  it  exists,  the  guardian  may  make  proper 
leases  (Tliacher  v.  Henderson,  63  Barb.  271),  and  in  his  own  name 
(tV7.) ;  but  only  for  the  guardianship  terra  {Putman  v.  Ritchie,  6 
Paige,  390) ,  he  may  sue  in  ejectment  for  his  ward's  lands.  Mat- 
ter of  Hynes,  105  N.  Y.  506  ;  Holmes  v.  Seeley,  17  Wend.  75  ; 
Byrne  v.  VanHulsen,  5  Johns.  66.  But  under  the  prohibition 
of  the  statute  he  cannot  alien  the  lands,  and  his  contract  so  to 
do  has  no  validity  or  binding  force,  unless  by  virtue  of  peculiar 
circumstances  he  has  specifically  been  given  the  right.     Thacher 
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V.  Henderson,  supra.  For  the  reason  above  stated,  he  will  have 
no  right,  as  such  guardian,  to  claim  or  receive  a  legacy  left  to 
his  ward.  Houghton  v.  Watson,  supra  ;  Williams  v.  Storrs,  6 
Johns.  Ch.  353.  A  general  guardian  must  in  such  a  case  be  ap- 
pointed. The  father  or  mother  cannot  virtute parentis,  demand 
the  moneys  due  the  child.     Id. 

The  appointment  of  a  general  guardian  terminates  the  rights 
of  a  guardian  in  socage.  Otis  v.  Thompson,  Hill  &  D.  Supp. 
131;  L.  1896,  chap.  272,  §  50. 

§  4.  General  guardians. — General  guardians  may  be  ap- 
pointed, in  the  first  place,  by  will  or  deed,  and  when  so  ap- 
pointed, the  act  above  quoted  from  requires  (§  51)  that  the 
person  appointed  shall  not  exercise  the  power  or  authority  of 
a  guardian  until  the  will  is  duly  probated,  or  the  deed  executed 
and  recorded  as  required  by  section  2851  of  the  Code,  to  the 
discussion  of  which  below,  reference  can  be  made. 

§  5.  Guardians  appointed  by  Surrogate's  Court. — la  addi- 
tion to  the  mode  of  appointment  referred  to,  the  Surrogate's 
Court  has  now  power  to  appoint  guardians  of  the  person  or 
property  or  both  {In  re  Herheck,  16  Abb.  Pr.  N.  S.  214)  of 
minors  residing  or  having  property  within  the  Surrogate's 
County.  This  is  by  virtue  of  the  following  provisions  of  the 
Code. 

The  surrogate's  court  has  the  like  power  and  authority  to 
appoiat  a  general  guardian,  of  the  person  or  of  the  property, 
or  both,  of  an  infant,  which  the  chancelloi-  had,  on  the  thirtj'- 
first  day  of  December,  eighteen  hundred  and  forty-six.  It 
has  also  power  and  authority  to  appoint  a  general  guardian, 
of  the  person  or  of  the  property,  or  both,  of  an  infant  whose 
father  or  mother  is  living,  and  to  appoint  a  general  guardian, 
of  the  property  only,  of  an  infant  married  woman.  Such 
power  and  authority  must  be  exercised  in  like  manner  as  they 
were  exercised  by  the  court  of  chancery,  subject  to  the  pro- 
visions of  this  act.  The  same  person  may  be  ajipointed 
guardian  of  an  infant  in  both  capacities  ;  or  the  guardianship 
of  the  person  and  of  the  property  may  be  committed  to  dif- 
ferent persons.    §  3831,  Code  Civil  Proc. 

2  E.  S.  151,  §  6.     See  L.  1870,  ch.  341;  L.  1871,  ch.  708. 

The  powers  given  by  this  section  are  apparently  broad ;  but 
they  have  been  exercised  within  reasonable  limits  set  by  the 
86 
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decisions.  Thus,  tlie  Surrogate  will  not  appoint  Avhere  the 
parent  has  made  proper  testamentary  provision  for  the  custody 
of  his  child  (People  v.  Kearneij,  .31  Barb.  430),  and,  it  seems, 
that  if  the  parent,  by  formal  instrument  surrenders  the  child 
to  an  institution,  the  Surrogate  will  not  have  power  to  deprive 
the  institution,  without  its  consent  of  the  custody  of  tlie  child's 
person,  though  he  may  appoint  a  general  guardian  of  its  prop- 
erty. Id.,  and  see  history  of  proceedings  in  1  Eedf.  292,  294, 
297. 

And,  on  the  other  hand,  the  powers  given  the  Surrogate's 
Court  being  similar  to  those  exercised  by  the  Court  of  Chan- 
cer}', and  being  required  to  be  exercised  in  like  manner,  it  is 
proper  for  a  Surrogate  to  annex  reasonable  terms  or  conditions 
to  his  appointments,  looking  to  the  welfare  and  happiness  of 
the  ward.  Thus,  if  for  sufficient  reasons  the  guardianship  of  a 
child  is  given,  in  the  parent's  lifetime,  to  some  one  other  than 
the  parent,  access  of  the  parent  to  the  child  at  proper  times 
and  intervals  may  be  provided  for.  "Where  the  parents  or 
either  of  them  are  living,  they  have  a  prior  right  "to  influence 
and  direct  the  conduct,  residence,  education,  occupation  and 
associates  of  the  child."  In  re  Barre,  5  Eedf.  64.  Therefore 
it  is  only  where  the  parent  is  unfit  for  the  duty  or  incapaci- 
tated for  the  responsibility,  that  the  court  will  calliu  third  per- 
sons.    Id. 

§  6.  Appointment  by  Surrogate. — The  practice  to  be  fol- 
lowed in  the  appointment  of  general  guardians,  differs  accord- 
ing to  whether  the  child  is  over  or  under  the  age  of  fourteen 
years.  In  the  one  case  the  infant  makes  the  application  and 
nominates  tlie  guardian  sought  to  be  appointed.  In  the  other 
case  the  application  is  by  a  relative,  or  some  other  person,  on 
behalf  of  the  infant  and  the  Surrogate  nominates  the  guardian. 

When  the  infant  is  fourteen  or  over,  the  practice  is  thus  regr 
ulated : 

In  either  of  the  following  cases,  an  infant  of  the  age  of 
fourteen  years  or  upwards,  may  present,  to  the  surrogate's 
court  of  the  county  in  which  he  resides ;  or,  if  he  is  not  a 
resident  of  the  state,  to  the  surrogate's  court  of  the  county 
in  which  any  of  his  property,  real  or  personal,  is  situated ;  a 
written  petition,  duly  verified,  setting  forth  the  facts  upon 
which  the  jurisdiction  of  the  coui't  depends,  and  praying  for 
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a  decree  appointing  a  general  guardian,  either  of  his  person, 
or  of  his  property,  or  both,  as  the  case  requires ;  and,  if  nec- 
essary, that  the  persons,  entitled  by  law  to  be  cited  upon 
such  an  application,  may  be  cited  to  show  cause,  why  such 
a  decree  should  not  be  made  : 

1 .  Where  such  a  general  guardian  has  not  been  duly  ap- 
pointed, either  by  a  com-t  of  competent  jurisdiction  of  the 
state,  or  by  the  wUl  or  deed  of  his  father  or  mother,  admitted 
to  probate  or  authenticated,  and  recorded,  as  prescribed  in 
section  2851  of  this  act. 

Where  a  general  guardian  so  appointed  has  died,  become 
Incompetent  or  disquaUfied ;  or  refuses  to  act ;  or  has  been 
removed ;  or  where  his  term  of  oflflce  has  expired. 

Where  the  petitioner  is  a  non-resident  married  woman,  and 
the  petition  relates  to  personal  property  only,  it  must  affirma- 
tively show  that  the  property  is  not  subject  to  the  control  or 
disposition  of  her  husband,  by  the  law  of  the  petitioner's 
residence.     §  2833,  Code  Civil  Proc. 

2  R.  S.  150,  part  of  §  4;  and  see  Laws,  1870,  eh.  59;  L.  1891,  oh. 
32. 

Contents  of  petition  ;  citation. 

A  petition,  presented  as  prescribed  in  the  last  section, 
must  also  state  whether  or  not  the  father  and  mother  of  the 
petitioner  ai-e  known  to  be  living.  If  either  of  them  is  known 
to  be  living,  and  the  petition  does  not  pray  that  the  father, 
or,  if  he  is  dead,  that  the  mother,  maybe  appointed  the  gen- 
eral guardian,  it  must  set  forth  the  circumstances  which  ren- 
der the  appointment  of  another  person  expedient ;  and  must 
pray  that  the  father,  or,  if  he  is  dead,  that  the  mother,  of  the 
petitioner  may  be  cited  to  show  cause,  why  the  decree  should 
not  be  made.  A  citation,  issued  to  the  father  of  the  peti- 
tioner, must  be  served  at  least  ten  days  before  it  is  returna- 
ble. .  Where  the  case  is  within  subdivision  second  of  the  last 
section,  the  petition  must  pray  that  the  person  formerly  ap- 
pointed general  guardian  may  be  cited,  unless  it  is  shown 
that  he  is  dead.  The  surrogate  must  inquire,  and  ascertain 
as  far  as  practicable,  what  relatives  of  the  infant  reside  in 
his  county ;  and  he  may,  in  his  discretion,  cite  any  relative 
or  class  of  relatives  of  the  infant,  residing  in  that  county  or 
elsewhere,  to  show  cause  why  the  prayer  of  the  petition  should 
not  be  granted.    §  2833,  Code  Civil  Proc. 

New,  in  form,  except  that  the  tliird  sentence  is  in  accordance 
with  L.  1871,  ch.  708.     See,  in  this  connection,  L.  1870,  ch.  341, 
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Citation  where  petitioner  is  a  -married  woman. 

The  last  section  applies,  where  the  petitioner  is  a  married 
woman;  except  that  her  husband  must  also  be  cited,  and 
that  the  surrogate  may,  in  his  discretion,  make  a  decree,  ap- 
pointing a  guardian  of  her  property,  without  citing  her  father 
or  her  mother.     §  3834,  Code  Civil  Proc. 

§  7.  Provisions  of  the  general  rules  of  practice. — The  gen- 
eral rules  of  practice  also  contain  provisions  necessary  to  be 
kept  la  mind.     They  are  as  follows : 

"  liule  S2.  Except  in  cases  otherwise  provided  for  by  law, 
for  the  purpose  of  having  a  general  guardian  appointed,  the 
infant,  if  of  the  age  of  fourteen  years  or  upward,  or  some  rela- 
tive or  friend,  if  the  infant  is  under  fourteen,  may  present  a 
petition  to  the  court,  stating  the  age  and  residence  of  the  in- 
fant, and  the  name  and  residence  of  the  person  proposed  or 
nominated  as  guardian,  and  the  relationship,  if  any,  which 
such  person  bears  to  the  infant,  and  the  nature,  situation  and 
value  of  the  infant's  estate." 

"  Bule  53.  Upon  presenting  the  petition,  the  court  shall,  by 
inspection  or  otherwise,  ascertain  the  age  of  the  infant,  and  if 
of  the  age  of  fourteen  years  or  upward,  shall  examine  him  as 
to  his  voluntary  nomination  of  a  suitable  and  proper  person  as 
guardian ;  if  under  fourteen,  shall  ascertain  who  is  entitled  to 
the  guardianship,  and  shall  name  a  competent  and  proper  per- 
son as  guardian.  The  court  shall  also  ascertain  the  amount 
of  the  personal  property,  and  the  gross  amount  of  value  of  the 
rents  and  profits  of  the  real  estate  of  the  infant  during  his 
minority,  and  shall  also  ascertain  the  sufficiency  of  the  security 
offered  by  the  guardian." 

§  8.  The  petition — -The  petition  must  be  presented  to  the 
Surrogate  of  the  county  where  the  infant  resides.  §  2822, 
Code  Civ.  Proc.  But  this  relates  onl\'  to  residents  of  the 
State.  Where  the  minor  is  a  non-resident  of  the  State,  the  jur- 
isdiction of  the  Surrogate  depends  upon  the  situs  of  property 
of  the  minor  within  his  county. 

The  case  of  Matter  nfllosford,  2  Redf .  1 68,  limiting  the  power 
of  the  Surrogate  as  outlined  in  MoLoskey  v.  lieid,  4  Bradf.  334, 
is  superseded  by  the  express  language  of  §  2822,  which  pi'ovides 
for  infants  who  are  not  residents  of  the  State  invoking  the  Sur- 
rogate's Court's  j  urisdiction,  and  the  protection  of  their  property 
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in  this  State  by  a  local  general  guardian.  See  also  L.  1875, 
chap.  442,  and  L.  1870,  chap.  59.  Foreign  general  guardians 
have  no  local  standing  under  their  foreign  letters ;  but  the  de- 
vice suggested  in  the  Ilorford  case  of  having  a  general  guard- 
ian appointed  in  the  foreign  jurisdiction  and  having  him  apply 
here  for  ancillary  or  local  letters,  is  unnecessary  (^Andrews  v. 
Townshend,  21  J.  &  S.  522),  and  roundabout,  although  in  cer- 
tain cases  section  2838  of  the  Code  makes  ample  provision  for 
such  ancillary  appointment. 

The  Code  sections  and  general  rules  of  practice  quoted  above 
indicate  clearly  the  general  form  and  contents  of  the  petition. 

It  should  be  substantially  as  foUovrs  : 


Surrogate's  Court, 
County  of 


Petition  by  in- 
fantover  14 
years  of  age, 
§2822,  Code  Civil 
Procedure. 


Note.    Matter  of 
Feelt/,  4  Kedf .  306. 


Title 


■} 


To  the  Surrogate's  Court  of  County : 

The  petition  of  residing  in  the  County  of 

(or  if  a  non-resident,  state  facts  showing 
real  or  personal  property  within  said  Coimty) 
respectfully  showeth : 

That  your  p-etitioner  is  not  married  and  is  a 
minor  over  fourteen  years  of  age,  and  was 
years  of  age  on  the  day  of         189        That 

the  father  of  your  petitioner,  is  and 

resides  at  That       the  mother  of  your  pe- 

titioner, is         and  resides  at  Tliat  the  only 

other  relations  of  your  petitioner  residing  in  said 
County,  as  far  as  he  knows  or  can  ascertain,  are  : 
residing  at  {Note.) 

residing  at 
residing  at 
residing  at 
residing  at 
That  yonr  petitioner  is  entitled  to  certain  prop- 
erty and  estate,  and  that  to  protect  and  preserve 
the  legal  rights  of  your  petitioner,  it  is  necessary 
that  some  proper  person  should  be  duly  appointed 
the  guardian  of        person  and  estate  during 
minority. 

Your  petitioner  therefore  nominates,  subject  to 
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AfBdaTlt  as  to 
infant's  prop- 
erty. 


Consent  of  the 
proposed  general 
guardian. 

Note.  This  must 
be  acknowledged, 
and  if  acknowl- 
edgment is  taken 
without  the 
County  of  the  Sur- 
rogate, the  certifi- 
cate of  the  Clerk 
of  the  County 
where  it  is  ac- 
knowledged must 
be  attached. 

Oatli  of  general 
guardian. 


the  approbation  of  the  Surrogate,  of  the 
of  in  said  County  of  to  be  such  guardian, 
and  prays  that  a  citation  may  be  issued  out  of 
and  under  the  seal  of  this  Court,  requiring  the 
said  on  a  day  to  be  therein  specified,  to  show 
cause  why  a  decree  should  not  be  made  appoint- 
ing the  said  such  general  guardian,  pursuant 
to  the  statute  in  such  case  made  and  provided. 
And  your  petitioner  will  ever  pray,  etc. 

Dated  this         day  of  189 

(Signature.) 
(Verification.) 
County,  sS. : 

County ,''being  duly  sworn,  doth  depose 
and  say,  that  he  is  acquainted  with  the  property 
and  estate  of  the  above-named  minor,  and  that 
the  same  consists  of  real  and  personal  estate ; 
and  that  the  personal  estate  of  the  said  minor 
do,es  not  exceed  the  sum  of  and  that  the 

annual  rents  and  profits  of  the  real  estate  of  said 
minor  do  not  exceed  the  sum  of 
Sworn  to  before  me,  this  ) 
day  of  189       [ 

I  hereby  consent  to  become  the  guard- 

ian of  the  above-mentioned  minor,  pursuant  to 
the  prayer  of  the  foregoing  petition. 

Dated  this        day  of         189         {Note.) 


County,  ss. : 
I,  of  the  of  County  of        do 

solemnly  swear  and  declare  that  I  wiU  well,  hon- 
estly and  faithfully  discharge  the  duties  of  gen- 
eral guardian  of  according  to  law. 
Sworn  to  before  me,  this  ) 
day  of           18        \ 

Post  Office  Addrfess. 


§  9.  Same  subject — The  persons  required  to  be  cited  may 
waive  the  issuance  and  service  of  the  citation  and  signify  their 
consent  to  the  entry  of  the  decree. 
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... 


Surrogate's  Court, 
County  of 

In  the  Matter  of  the  Guard- 
ianship of 

a  Minor. 

To  the  Suri'ogate's  Court  of  the  County  of  : 

I,  the  undersigned  {state  relationship)  of 

said  minor,  do  hereby  waive  the  issuance  and  ser- 
vice of  a  citation  in  the  above-entitled  matter, 
and  consent  that  a  decree  be  made,  appointing 
as  h      Guardian. 

Dated  )     .- 

18       \ 
Acknowledgment. 

But  in  any  event  the  Surrogate  should  make  some  inquiry 
into  the  circumstances.  The  Surrogate's  Courtis  the  Orphans' 
Court  and  must  protect  all  minors  appealing  to  its  jurisdiction. 
The  court  must  be  satisfied  and  not  merely  the  child's  relatives. 
They  are  not  parties  but  are  cited  so  as  to  give  information  to 
the  Surrogate.  KeUinger  v.  Roe,  7  Paige,  362  ;  Cozine  v.  Horn, 
1  Eradf.  143.  The  interests  of  the  infant  are  first  to  be  con- 
sulted. Bennett  v.  Byrne,  2  Barb.  Ch.  216.  The  Code  pro- 
vides : 

Upon  the  retni'n  of  the  citation,  the  surrogate  must  make 
such  a  decree  in  tlie  premises,  as  justice  requires.  He  may, 
in  his  discretion,  hear  allegations  and  proofs  from  a  person 
not  a  party.  Where  a  citation  is  not  issued,  the  surrogate 
must,  upon  the  presentation  of  the  petition,  inquire  into  the 
circumstances.  For  tlie  purpose  of  such  an  inquiry,  or  of  an 
inquiry  into  the  amount  of  security  to  be  required  of  the 
guardian,  he  may  issue  a  subpcena,  requiring  any  [)erson  to 
attend  before  him,  to  testify  respecting  any  matter  in\olved 
therein.  If  he  is  satisfied  that  the  allegations  of  the  petition 
are  true  in  fact,  and  tiiat  the  interests  of  tlie  infant  will  be 
promoted  by  the  appointment  of  a  general  guardian,  either 
of  his  person  or  of  his  property,  he  must  make  a  decree  ac- 
cordingly, except  that  a  guardian  of  the  person  of  a  married 
woman  shall  not  be  appointed.  In  a  proper  case,  he  may  ap- 
point a  general  guardian  in  one  capacity,  without  a  citation  ; 
and  issue  a  citation,  to  show  cause  against  the  appoiuiment 
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of  a  general  guardian,  in  the  other  capacity.    §  38  35,  Code 
Civil  Proc. 

New  ;  but  2  E.  S.  151,  §  6,  expressly  provides  that  the  Surrogate 
may  subpoena  witness. 

§  10.  The  Surrogate's  duty. — The  Surrogate  must  be  satis- 
fied that  the  allegations  of  the  petition  are  true  in  fact.  §  2825, 
Code  Civ.  Proc.  This  means  the  necessary  allegations  of  the 
petition. 

{a)  The  residence  of  the  infant  is  a  material  fact.  If  a  resi- 
dent of  another  county  of  the  State,  the  Surrogate  of  that 
county  is  the  one  to  wbom  to  apply.  Ex  parte  Barflett,  4 
Bradf.  221.  But  the  question  of  residence  is  one  for  the  Sur- 
rogate to  determine  {Matter  of  Sherman,  70  Hun,  465),  and  if 
there  is  evidence  to  uphold  his  determination  it  will  not  be  dis- 
turbed on  appeal.  Id.  Residence  cannot  be  imposed  upon  a 
child  by  force  or  fraud.  If  a  minor  be  sent  into  this  State  from 
without  the  State  without  authority,  the  child's  real  residence 
is  not  thereby  divested.  Matter  of  Daniels,  11  Hun,  195.  But 
if  the  child  has  an  actual,  though  but  a  temporary,  residence 
in  the  Surrogate's  county,  the  Surrogate  has  jurisdiction  to  act. 
Matter  of  Pierce,  12  How.  Pr.  532.  But  upon  the  death  of 
parents,  it  is  held,  the  parents'  residence  still  remains  that  of 
the  child,  and  cannot  be  changed,  in  contemplation  of  law, 
except  by  a  guardian.  Matter  of  Hughes,  1  Tucker,  38,  and 
cases  cited.  But,  it  seems,  if  the  petition  contains  all  the  juris- 
dictional averments,  an  appointment  made  thereupon  is  vahd 
and  stands  until  vacated  or  reversed,  although  the  infant  never 
in  fact  resided  in  the  Surrogate's  county.  Button  v.  Dutton, 
8  How.  Pr.  99. 

(5)  The  amount  of  the  property ,  its  character  and  location,  are 
material  facts.  The  petition  should  state  what  the  property  is 
(1)  so  as  to  show  the  necessity  of  appointing  a  guardian  of  the 
property,  and  (2)  so  as  to  enable  the  court  to  fix  the  penalty  of 
the  bond.     Johnson  v.  Borden,  4  Dem.  36. 

(c)  The  living  relatives  of  the  minor  ought  to  be  named  in  tbe 
petition,  so  that  the  Surrogate  may  direct  them  to  be  cited. 
But  this  is  unnecessary  if  the  nearest  living  relatives  join  in 
the  application,  or  the  nearest  living  relative  is  the  person  nom- 
inated for  appointment.  Matter  of  Feel y,  4  Redf.  306,  308, 
citing  People  v.  Wilcox,  22  Barb.  178 ;   UnderhiU  v.  Dennis,  9 
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Paige,  202,  207 ;    White  v.  Pomeroy,  7  Barb.  640  ;  Eolley  v. 
Chamherlam,  1  "Redf.  333. 
§  11.  Who  should  be  appointed. 

Guardian  to  he  nominated  hy  infant. 

A  guardian  appointed  upon  the  application  of  an  infant  of 
the  age  of  fourteen  years  or  upwards,  as  prescribed  in  this 
article,  must  be  nominated  by  the  infant,  subject  to  the  ap- 
proval of  the  surrogate.     §  3826,  Code  Civil  Pl'OC. 
2  R.  S.  150,  part  of  §  4. 

This  section  was  not  framed  so  as  to  confer  -upon  a  minor 
the  right,  upon  attaining  the  age  of  fourteen  years,  to  "  eman- 
cipate himself  at  pleasure  from  parental  control,"  by  nominat- 
ing a  guardian.  Ledwith  v.  Ledwith,  1  Dem.  154,  156.  It 
merely  gives  such  infant  the  right  of  nomination,  and  subject 
to  the  Surrogate's  approval,  when  and  only  when  a  guardian 
is  to  be  appointed  "  as  prescribed  in  this  article"  of  the  Code. 
And  whether  a  guardian  is  or  is  not  to  be  appointed  rests  in 
the  judgment  and  discretion  of  the  Surrogate. 

The  Surrogate's  approval  is  conditioned  by  the  facts  of  each 
particular  case.  He  is  to  safeguard  the  best  interests  of  the 
minor  (Burm.ester  v.  Orth^  5  Redf.  259) ;  and  will  consider  the 
wishes  of  living  relatives,  or  the  proven  wishes  of  deceased 
parents.  Cozine  \\  Horn,  1  Bradf.  143  ;  Ex  parte  De  MaroelUn, 
24  Hun,  207.  It  has  been  said  that  the  wishes  of  the  parents 
"  should  have  a  preponderating  influence."  Smith  v.  Smith, 
2  Dem.  43.  But  if  the  wish  of  the  parent  is  to  be  himself  or 
herself  appointed,  the  Surrogate's  scrutiny  as  to  fitness  will  be 
the  same  as  were  any  more  remote  relative  to  be  nominated. 
Thus  a  mother  who  is  shown  to  have  led  a  disreputable  life 
from  girlhood  may  be  said  to  have  thereby  forfeited  her  prefer- 
ential right  to  legal  guardianship  {Matter  ofMeech,  1  Oonnoly, 
535),  and  a  father,  divorced  for  cruelty  to  and  inhuman  treat- 
ment of  his  wife,  will  not  be  deemed  a  suitable  person  to  whom 
to  confide  the  child  or  its  property.  Griffin  v.  Sarsfield,  2  Dem. 
4,  7.  So  if  the  parent  be  immoral  or  depraved  {Matter  of  Ra- 
lorg,  3  N.  Y.  St.  Eep.  323),  or  if  there  be  hostility  between  the 
child  and  the  parent  {Johnson  v.  Borden,  4  Dem.  86),  the  Sur- 
rogate may  pass  the  parent  over. 

But,  in  general,  the  courts  favor  those  nearest  of  kin,  pos- 
sessing the  necessary  qualifications  of  character  and  capacity, 
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and  will  prefer  such  to  creditors  or  strangers.  Morehouse  V. 
Cooke,  Hopkin's  Ch.  226. 

Wbere  the  Surrogate  passes  over  a  parent  in  appointing  a  gen- 
eral guardian  for  the  child,  he  may  provide,  so  far  as  the  guardi- 
anship of  the  person  is  concerned,  for  parental  access  under 
proper  regulations.  Derickson  v.  Derickaon,  4  Dem.  295.  But 
Surrogate  Eansom  declared  himself  without  power  to  direct 
that  notice  of  all  acts  of  the  guardian  should  be  given  to  the 
parent  passed  over,  and  that  he  should  be  consulted  in  all  that 
referred  to  the  management  of  the  child.  Matter  of  Lindley, 
1  Connoly,  500. 

Prior  to  1860  a  mother  who  had  remarried  was  not  looked 
upon,  as  a  rule,  with  favor  as  a  suitable  appointee.  See  Holly 
V.  Chamledain,  1  Eedf.  333.  But  the  objection  is  no  longer  a 
valid  one.  Matter  of  Hermance,  ^2,  T)e,va.  1,Z.  The  paramount 
consideration  is  the  minor's  welfare,  and  all  questions  of  kin- 
ship therefor  may  be  disregarded,  and  relatives  passed  over  in 
favor  of  a  stranger  nominated  by  a  minor.  Matter  of  Vavde- 
water,  115  N.  Y.  699,  aff'g  27  Week.  Dig.  314.  And  unless  it 
affirmatively  appears  that  the  Surrogate  abused  his  discretion, 
or  reached  his  conclusion  without  due  inquiry,  his  determina- 
tion will  not  be  set  aside.  Ibid.  It  has  been  held  to  be  such  an 
abuse  of  discretion  wliere  a  Surrogate  failed  to  require  notice 
to  be  given  to  relatives  from  whom  he  could  naturally  expect 
to  receive  full  information  as  to  the  minor's  circumstances,  or 
where  he  failed  to  make  proper  inquiry  into  the  facts.  Under- 
hill  v.  Dennis,  9  Paige,  202 ;  White  v.  Pomeroy,  7  Barb.  640 ; 
Matter  of  Welch,  74  N.  Y.  299. 

§  12.  Where  infant  is  under  fourteen. — Where  an  infant  is 
under  fourteen,  and  the  appointment  of  a  guardian  is  necessary, 
the  Code  provides  (§  2827)  for  the  appointment,  the  practice 
being  nearly  identical  with  that  already  indicated.  The  differ- 
ences are : 

(1)  The  Surrogate  must  nominate  the  guardian. 

(2)  Who  is  not  a  general  guardian,  but  a  temporary  guardian. 

(3)  Who  serves  only  until  the  child  attains  the  age  of  four- 
teen and  a  successor  is  appointed. 

The  section  is  as  follows : 

Appointment  of  temporary  guardian   for  infant    under 
fourteen. 

A  relative  of  an  infant  under  fourteen  years  of  age,  or  any 
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other  person  in  behalf  of  such  an  infant,  may  present,  to  the 
surrogate's  court  of  the  county  in  which  the  infant  resides ; 
or,  if  he  is  not  a  resident  of  the  state,  to  the  surrogate's  court 
of  the  county  in  which  any  of  the  infant's  property,  real  or 
personal,  is  situated ;  a  written  petition,  duly  verified,  setting 
forth  the  facts,  upon  which  the  jurisdiction  of  the  court  de- 
pends, and  praying  for  a  decree  appointing  a  guardian  of  the 
person,  or  of  the  property,  or  both,  of  the  infant,  to  serve 
until  the  infant  attains  the  age  of  fourteen  years,  and  a  suc- 
cessor to  the  guardian  is  appointed.  The  cases  in  which  such 
a  guardian  may  be  appointed,  the  contents  of  the  petition, 
and  the  proceedings  thereupon,  are  the  same,  as  prescribed 
in  the  foregoing  sections  of  this  article,  with  respect  to  the 
appointment  of  a  general  guardian,  upon  the  petition  of  an 
infant  of  the  age  of  fourteen  years  or  upwards ;  except  that 
the  surrogate  must  nominate,  as  well  as  appoint  the  temporary 
guardian.    §  28211,  Code  Civil  Proc. 

2  R.  S.  151,  §  5.  The  amendment  to  this  section  of  the  R.  S., 
which  was  added  by  L.  1837,  ch.  460,  §  44,  reqiiiiing  the  surrogate 
to  give  notice  of  the  hearing  to  the  relatives  of  the  minor  residing 
in  the  county,  is  not  re-enacted,  as  tliat  provision  is  covered  by  the 
last  clause  of  §  2823. 

The  temporary  guardianship  provided  for  by  this  section  is 
for  all  practical  purposes  the  same  as  that  of  an  ordinary  gen- 
eral guardian.  This  appears  from  the  following  section  of  the 
Code: 

Term  of  office  of  temporary  guardian. 

The  term  of  office  of  a  guardian,  appointed  as  prescribed 
in  the  last  section,  expires  when  the  infant  attains  the  age  of 
fourteen  years.  But  after  the  infant  attains  that  age,  the 
person  so  appointed  continues  to  retain  all  the  powers  and 
authority,  and  is  subject  to  aU  the  duties  and  liabilities,  of  a 
guardian  of  the  person,  or  of  the  property,  or  both,  pursuant 
to  his  letters ;  until  his  successor  is  appointed  and  has  quah- 
fied,  or  untn  his  letters  are  revoked,  for  some  other  cause, 
by  the  decree  of  the  surrogate's  court ;  and  his  sureties  are 
responsible  accordingly.  §  3838,  Code  Civil  Proc. 
2  R.  S.  151,  part  of  §  10. 

See  as  to  the  rule  before  the  Code,  Matter  of  Dyer,  5  Paige, 
534 ;  Matter  of  Nicoll,  1  Johns.  Ch.  25. 
§  13.  Inquiry  into  the  facts  as  to  the  minor's  property. 
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Where  a  general  guardian  of  the  property  of  an  infant  is 
appointed,  as  prescribed  in  this  article,  the  surrogate  must 
inquire  into  the  infant's  circumstances,  and  must  ascertain, 
as  nearly  as  practicable,  the  value  of  his  personal  property, 
and  of  the  rents  and  profits  of  his  real  property.  §  3839, 
Code  Civil  Proc. 

It  has  already  been  stated  that  this  is  a  most  material  inquiry. 
The  bond  of  the  guardian  to  be  appointed  depends  upon  it. 
Johnson  v.  Borden,  4  Dem.  36.  The  question  of  his  suitability 
may  turn  upon  it.  If  the  property  be  small  in  value,  or  so  cir- 
cumstanced as  to  require  a  miningium  of  administration,  one  may 
be- eligible  who  would  be  deemed  unequal  to  the  responsibility 
of  caring  for  a  large  property  variously  invested.  Or  it  may  be 
the  Surrogate  will  appoint  one  person  guardian  of  the  person, 
and  another  guardian  of  the  property.  Matter  of  Beebe,  11 
N.  Y.  Supp.  522. 

§  14.  The  appointment. — If  the  Surrogate,  after  making  the 
inquiry  contemplated  by  the  Code,  is  satisfied  (a)  that  the  alle- 
gations of  the  petition  are  true  in  fact ;  ib)  that  the  interests  of 
the  infant  will  be  promoted  by  the  appointment  of  a  general 
guardian  ;  (c)  that  the  person  proposed  is  a  suitable  person,  he 
must  "  make  such  a  decree  in  the  premises  as  justice  requires." 
§  2825,  C.  C.  P.     His  decree  may  follow  in  general  this  form  : 

Surrogate's  Court 
Caption. 
Present : 

Hon. 

Surrogate. 

Decree  appoint-    In  the  Matter  of  the  Guard-  ) 
ing       g'eiieral        ianship  of  V 

gnardian     under  infant.  ) 

§  282.1,   Code    of        Qn  reading  and  filing  the  duly  verified  petition 

Ciyil  Procedure.      „f  ,„<'„v.+  t      <-  c 

01  infant  fourteen  years  of 

age,  praying  for  a  decree  appointing  of  the 

of  in  said  county,  guardian  of  thepre- 

Bon  and  estate  of  said  infant  and  the  per- 
sons required  by  law,  or  dh-ected  by  the  Surro- 
gate, to  be  cited,  having  been  duly  cited,  and 
having  duly  appeared  {or  state  the  facts  in  this 
respect)  and  the  Surrogate  having  heard  the 
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allegations  and  proofs,  and  duly  inquired  into  the 
circumstances  of  said  infant  and  ascertained  the 
value  of  personal  property  and  of  the  rents 
and  profits  of  real  property,  and  being  satis- 
fied that  the  allegations  of  the  petition  are  true 
in  fact,  and  that  the  interests  of  said  infant  will 
be  promoted  by  the  appointment  of  a  guardian  ; 
and  the  nomination  of  said  as  general  guard- 
ian being  approved  by  the  Surrogate  : 
Now,  on  motion  of  attorney  for 

It  is  ordered  and  decreed,  that  the  said         be 
and       he  is  hereby  nominated  and  appointed 
guardian  of  the  person  and  estate  of  said  infant 
and  upon  h       taking  an  oath  or  affirmation  to 
well,  faithfully  and  honestly  discharge  the  duties 
of  guardian  of  the  infant    and  executing  to 

said  infant    h       bond,  with  at  least  two 
sureties  in  the  penalty  of  dollars,  condi- 

tioned as  prescribed  by  law,  and  approved  of  by 
the  Surrogate,  and  filing  the  same  with  the  clerli 
of  tliis  court  that  letters  of  guardianship  issue  to 
h  accordingly.  {If  it  he  desired  that  the  letters 
he  limited  in  any  respect,  insert  the  appropriate 
provision.') 

Surrogate. 

Should  the  letters  be  directed  to  be  limited,  some  such  clause 
as  the  following  should  be  incorporated  in  the  letters  when 
issued : 

These  letters  are  limited  to  receiving  and  ad- 
ministering the  following  personal  property  of 
said  infant  set  forth  in  said 

petition,  and  for  which  said  bond  has  been  given, 
and  said  guardian  is  restrained  from  receiving 
and  administering  upon  any  other  personal  prop- 
erty, now  owned  by  said  infant  or  which  said 
infant  may  hereafter  become  entitled  to,  until 
the  further  order  of  said  Surrogate  on  additional 
further  satisfactory  security. 

§  15.  Qualification  by  a  general  guardian. — The  Code  pro- 
vides distinct  modes  of  qualifying  in  the  two  several  capacities 
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of  guardian  of  the  propert}'  and  guardian  of  the  person,  of  a 
minor.     See  ante^  p.  897,  et  seq. 

Before  letters  of  guardianship  of  an  infant's  property  are 
issued  by  the  surrogate's  court,  the  person  appointed  must, 
besides  taking  an  ofHcial  oath,  as  prescribed  by  law,  execute 
to  the  infant,  and  file  with  the  surrogate,  his  bond  with  at 
least  two  sureties,  in  a  penalty  fixed,  by  the  surrogate,  not 
less  than  twice  the  value  of  the  personal  property,  and  of  the 
rents  and  profits  of  the  real  property ;  conditioned  that  the 
guardian  will,  in  all  things,  faithfully  discharge  the  trust  re- 
posed in  him,  and  obey  all  lawful  directions  of  the  surrogate 
touching  the  trust,  and  that  he  will,  in  all  respects,  render  a 
just  and  true  account  of  all  money  and  other  property  received 
by  him,  and  of  the  application  thereof,  and  of  his  guardian- 
ship, whenever  he  is  required  to  do  so  by  a  court  of  compe- 
tent jurisdiction.  But  the  surrogate  may,  in  his  discretion, 
limit  the  amount  of  the  bond  to  not  less  than  twice  the  value 
of  the  personal  property,  and  of  the  rents  and  profits  of  the 
real  property  for  the  term  of  three  years.  But  in  case  where 
it  appears  to  be  impracticable  to  give  a  bond  suflficient  to 
cover  the  whole  amount  of  the  infant's  personal  property,  the 
sm-rogate  may,  in  his  discretion,  accept  security,  to  be  ap- 
proved by  the  surrogate,  not  less  than  twice  the  amount  of 
the  particular  portion  of  the  infant's  property  which  the  guard- 
ian wiU  be  authorized  under  the  letters  to  receive,  and  issue 
letters  thereon  limited  to  the  receiving  and  administering  only 
such  personal  property  for  which  double  the  security  has  been 
given,  and  restraining  the  guardian  from  receiving  any  other 
personal  property  of  the  infant  until  the  further  order  of 
the  surrogate  on  additional  further  satisfactory  security. 
§  3830,  Code  Civil  Proc. 

Before  letters  of  guardianship  of  an  infant's  person  are  is- 
sued by  the  surrogate's  court,  the  person  appointed  must 
take  the  oflBcial  oath,  as  prescribed  by  law.  The  surrogate 
may  also  require  him  to  execute  to  the  infant  a  bond,  in  a 
penalty  fixed  by  the  surrogate,  and  with  or  without  sureties, 
as  to  the  surrogate  seems  proper ;  conditioned,  that  the  guard- 
ian will  in  aU  things  faithfully  discharge  the  trust  reposed  in 
him,  and  duly  account  for  all  money  or  other  property  which 
may  come  to  his  hands,  as  directed  by  the  surrogate's  court. 

§  3831,  Code  Civil  Proc. 
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Reference  should  be  had  in  this  connection  to  Eule  54  of 
General  Rules  of  Practice.  And  it  is  to  be  noted  that  in  New 
York  County  provision  is  made  in  the  rules  of  the  Surrogate's 
Court  for  the  examination  of  the  guardian's  sureties  as  to  their 
sufficiency  (Rule  17)  and  for  reducing  the  bond  by  a  deposit  of 
the  securities  or  a  part  of  them  with  some  approved  depositary. 
Rule  15. 

It  is  needless  to  add  that  if  the  guardian  or  one  of  the  sureties 
became  insolvent  or  their  circumstances  so  precarious  as  to  en- 
danger the  ward's  property,  the  Surrogate  has  power  to  require 
further  security.  Oenet  v.  Tallmadge,  1  Johns.  Ch.  561 ;  Monell 
V.  Monell,  5  id.  218.  The  sureties  must  justify  in  respect  of 
the  particular  fund  committed  to  their  principal.  Where  one 
is  made  guardian  of  several  infants,  he  must  give  a  bond  as  to 
the  estate  of  each,  and  his  sureties  must  justify  in  respect  to 
their  ability  as  to  the  aggregate  penalties  of  the  several  bonds. 
Anonymous,  4  Hun,  414.  And  the  guardian  unless  he  be  an 
ancillary  guardian  (see  §  \d>,post)  may  be  required  to  give  a 
bond  in  the  county  of  any  Surrogate  to  whom  he  may  apply 
for  order  directing  the  turning  over  to  him,  as  guardian,  of  a 
legacy,  or  of  moneys,  or  securities.  His  bond  in  such  case  is 
conditioned  for  the  proper  application  of  the  money  or  prop- 
erty delivered  to  him.     Riech  v.  Fish^  1  Dem.  75. 

§  16.  Payment  of  legacy  or  distributive  share  to  a  general 
guardian. 

Decree  as  to  share  of  infant. 

Where  a  legacy  or  distributive  share  is  payable  to  an  in- 
fant, the  decree  may,  in  the  discretion  of  the  surrogate's 
court,  direct  it,  or  so  much  of  it  as  may  be  necessary,  to  be 
paid  to  his  general  guardian,  to  be  applied  to  his  support  and 
education ;  or  when  it  does  not  exceed  fifty  dollars,  the  de- 
cree may  order  it  to  be  paid  to  his  father,  and  if  his  father  be 
dead,  then  to  his  mother,  for  the  use  and  benefit  of  such  in- 
fant. 

Said  court  may,  in  its  discretion,  by  its  decree,  direct  any 
legacy  or  distributive  share,  or  part  of  a  legacy  or  distributive 
share,  not  paid  or  applied  as  aforesaid,  which  is  payable  to 
an  infant,  to  be  paid  to  the  general  guardian  of  such  an  in- 
fant, upon  his  executing  and  depositing  with  the  surrogate  in 
his  oflSce,  a  bond  running  to  such  infant,  with  two  or  more 
euflScient  sureties,  duly  acknowledged  and  approved  by  the 
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surrogate,  in  double  the  amount  of  sucli  legacy  or  distributive 
shai-e,  conditioned  that  such  general  guardian  shall  faithfully 
apply  such  legacy  or  distributive  share,  and  render  a  true  and 
just  account  of  the  application  thereof,  in  all  respects,  to  any 
court  having  cognizance  thereof,  when  thereunto  required; 
the  sureties  in  which  bond  shall  justify  as  required  in  this  act 
unless  the  surrogate  shall  determine  that  the  general  bond 
given  by  the  guardian  is  ample,  and  of  sufficient  amount  to 
cover  such  legacy  or  distributive  share. 

The  said  court  may,  in  its  discretion,  from  time  to  time, 
authorize  or  direct  such  general  guardian  to  expend  such  part 
of  such  legacy  or  distributive  share,  in  the  support,  main- 
tenance and  education  of  such  infant  as  it  deems  necessary. 

On  such  infant's  coming  twenty-one  years  of  age,  he  shall 
be  entitled  to  receive,  and  his  general  guardian  shall  pay  or 
deliver  to  him,  under  the  dii-ection  of  the  surrogate's  court, 
the  securities  so  taken,  and  the  interest  or  other  moneys  that 
may  have  been  paid  to  or  received  by  such  general  guardian, 
after  deducting  therefrom  such  amounts  as  have  been  paid  or 
expended  in  pursuance  of  the  orders  and  decrees  of  said  court, 
so  made  as  aforesaid,  and  the  legal  commissions  of  such 
guardian;  and  the  said  general  guardian  shall  be  liable 
to  account  in  and  under  the  direction  of  the  surrogate's 
court,  to  his  ward,  for  the  same ;  in  case  of  the  death  of 
said  infant,  before  coming  of  age,  the  said  securities  and 
moneys,  after  making  the  deductions  aforesaid,  shall  go  to 
his  executors  or  administrators,  to  be  applied  and  distrib- 
uted according  to  law,  and  the  general  guardian  shall  in  like 
manner  be  liable  to  account  to  such  administrator  or  executor. 
If  there  be  no  general  guardian,  or  if  the  surrogate's  court 
do  not  order  or  decree  the  payment  or  disposition  of  the  leg- 
acy or  distributive  share  in  some  of  the  ways  above  described, 
then  the  legacy  or  distributive  share,  or  part  of  the  same  not 
disposed  of  as  aforesaid,  whether  the  same  consists  of  money 
or  securities,  shall,  by  the  order  or  decree  of  the  surrogate's 
court,  be  paid  and  delivered  to  and  deposited  in  said  court, 
by  paying  and  delivering  the  same  to  and  depositing  it  with 
the  county  treasurer  of  the  county,  to  be  held,  managed,  in- 
vested, collected,  reinvested  and  disposed  of  by  him,  as  pre- 
scribed and  required  by  section  two  thousand  five  hundred 
and  thirty-seven  of  this  act. 

The  regulations  contained  in  the  general  rules  of  practice, 
as  specified  in  section  seven  hundred  and  forty-four  of  this 
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act,  and  the  provisions  of  title  tliree  of  chapter  eight  of  this 
act  apply  to  money,  legacies  and  distributive  shares  paid  to 
and  securities  deposited  with  the  county  treasui-er,  as  pre- 
scribed in  this  section ;  except  that  the  sun-ogate's  court  ex- 
ercises with  respect  thereto,  or  with  respect  to  a  security  in 
which  any  of  the  money  has  been  invested,  or  upon  which  it 
has  been  loaned,  the  power  and  authority  conferred  upon  the 
supreme  court  by  section  seven  hundred  and  forty-seven  of 
this  act.  Sections  forty-six,  forty-seven,  forty-eight,  forty- 
nine,  fifty  and  fifty-one  of  part  two,  chapter  six,  title  thi-ee, 
article  two,  of  the  Revised  Statutes,  are  repealed.  §  3146, 
Code  Civil  Proc. 

It  was  held,  under  this  section  that  the  bond,  called  for  in 
the  second  paragraph,  is  one  additional  to  the  bond  required 
by  section  2830,  above  quoted,  and  that  too  although  the 
penalty  of  the  original  bond  was  based  on  the  very  amount  of 
the  share  receivable  under  section  2746.  Matter  of  Miller, 
29  Misc.  272,  and  cases  on  p.  273.  But  if  such  additional 
bond  be  not  exacted,  the  sureties  on  the  general  bond  are  not 
released.     Accounting  of  Brown,  72  Hun,  160. 

But  in  1900,  chap.  554,  the  section  was  amended  to  prevent 
such  hardship  by  giving  the  Surrogate  discretion  to  determine 
whether  the  general  bond  is  ample  and  of  sulficient  amount 
to  cover  such  legacy  or  share. 

§  17.  Ancillary  guardianship. — Full  provision  in  made  in 
the  Code  for  letters  to  a  foreign  guardian,  that  is  a  guardian, 
appointed  by  a  court  of  competent  jurisdiction,  of  the  property 
of  a  minor  residing  without  the  State. 

Where  an  infant,  who  resides  without  the  state  and  within 
the  United  States,  is  entitled  to  property,  within  the  state,  or 
to  maintain  an  action  in  any  court  thereof,  a  general  guard- 
ian of  his  property,  who  has  been  appointed  by  a  court  of 
competent  jurisdiction,  within  the  state  or  territory  where  the 
ward  resides,  and  has  there  given  security,  in  at  least  twice 
the  value  of  the  personal  property,  and  of  the  rents  and  profits 
of  the  real  property,  of  the  ward,  may  present,  to  the  surro- 
gate's court  having  jurisdiction,  a  written  petition,  duly  veri- 
fied, setting  forth  the  facts,  and  praying  for  ancillary  letters 
of  guardianship  accordingly.  The  petition  must  be  accom- 
panied with  exemplified  copies  of  the  records  and  other  pa- 
87 
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pers,  showing  that  he  has  been  so  appointed,  and  has  given 
the  secm-ity  required  in  this  section,  which  must  be  authenti- 
cated in  the  mode  prescribed  in  article  seventh  of  title  thii-d 
of  this  chapter,  for  the  authentication  of  records  and  papers, 
upon  an  application  for  ancillary  letters  testamentary,  or  an- 
cillary letters  of  administration. 

2.  Where  an  infant  who  resides  without  the  state  and  with- 
in a  foreign  country  is  entitled  to  personal  property  within 
the  state,  or  to  maintain  an  action,  or  special  proceeding  in 
any  court  thereof  respecting  such  personal  property,  a  gen- 
eral guardian  of  his  property,  authorized  to  act  as  such  within 
the  foreign  country  where  the  ward  resides,  may  apply  to  the 
suiTogate's  court  of  the  county  where  such  personal  property 
or  any  part  thereof  is  situated,  for  ancillary  letters  of  guard- 
ianship on  the  personal  estate  of  such  infant,  and  the  person 
so  authorized  must  present  to  the  surrogate's  court  having 
jurisdiction  a  written  petition  duly  verified,  setting  forth  the 
facts  and  praying  for  ancillary  letters  of  guardianship  on  the 
personal  estate  of  such  infant.  The  petition  must  be  accom- 
panied with  the  exemplified  copies  of  the  records  and  other 
papers  showing  the  appointment  of  such  foreign  guardian,  or 
where  such  foreign  guardian  has  not  been  appointed  by  any 
court,  with  other  proof  of  his  authority  to  act  as  such  guard- 
ian within  such  foreign  country,  and  also  with  proof  that 
pursuant  to  the  laws  of  such  foreign  country,  such  foreign 
guardian  is  entitled  to  the  possession  of  the  ward's  personal 
estate.  Exemplified  copies  of  the  records,  where  used  pur- 
suant to  this  subdivision,  must  be  authenticated  by  the  seal 
of  the  court,  or  officer,  by  which  or  by  whom  such  foreign 
guardian  was  appointed,  or  the  oflScer  having  the  custody  of 
the  seal  or  of  the  record  thereof,  and  the  signature  of  a  judge 
of  such  court,  or  the  signature  of  such  oflflcer  and  of  the  clerk 
of  such  court  or  officer,  if  any ;  and  must  be  further  authenti- 
cated by  the  certificate,  under  the  principal  seal  of  the  depart- 
ment of  foreign  affairs,  or  the  department  of  justice  of  such 
country,  attested  by  the  signature  or  seal  of  a  United  States 
consul.     §  3838,  Code  Civil  Proc. 

L.  1870,  ch.  59,  part  of  §  1.  Subd.  2  was  added  by  L.  1889,  and 
this  subd.  was  amended  by  L.  1892,  ch.  576.     Also  by  L.  1897,  c.  492. 

This  section  covers  the  case  of  any  foreign  guardian,  whose 
appointment  our  courts  could  be  expected,  in  comity,  to  recog- 
nize.   The  requirements  laid  down  are  such  as  to  safeguard  as 
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fully  as  is  reasonable,  the  interests  of  the  non-resident  minor. 
The  foreign  letters  are  only  recognized  as  giving  the  guardian 
a  status  to  petition  in  our  courts  for  the  ancillary  appoint- 
ment ( West  V.  Gunther,  3  Dem.  386),  but  do  not  operate  in 
and  of  themselves  to  give  him  a  right  to  the  custody  of  the 
property  here.  TrimhU  v.  Dzieduzyiki,  57  How.  208  ;  Morrell 
V.  Dickey,  1  Johns.  Ch.  153 ;  McLoskey  v.  Reid,  4  Bradf.  334. 

The  Code  safeguards  are  clear  and  distinct.  The  foreign 
guardian  must  shovr  appointment  {a)  by  a  court  of  competent 
jurisdiction,  (5)  of  the  State,  territory,  or  country,  Avhere  the 
ward  resides  (not  of  some  other  State  only).  Griffin  v.  Sms- 
field,  2  Dem.  4.  Secondly,  he  must  show,  if  his  appointment  be 
within  the  United  States  that  he  has  given  security  as  required 
by  section  2838,  or,  if  his  appointment  be  in  a  foreign  country, 
that  under  its  law  he  is  entitled  to  the  possession  of  the  ward's 
personal  estate. 

That  is  to  say,  he  must  prove  the  foreign  law,  and  the  ex- 
istence of  the  facts  making  it  applicable ;  for  example,  if  the 
foreign'law  makes  it  a  prerequisite  that  he  should  give  a  bond, 
he  must  show  that  he  has  given  the  bond  so  required.  Sec- 
tion 2838  requires  the  foreign  guardian  to  present  a  petition 
"duly  verified."  In  Matter  of  Whittemore,  1  Connoly,  155, 
doubt  was  expressed  as  to  the  regularity  of  an  appointment 
based  upon  a  petition  verified  by  the  petitioner's  attorney.  The 
doubt  would  seem  to  be  unfounded.  Nor  does  it  seem  neces- 
sary to  cite  and  use  the  method  referred  to  in  Russell  v.  Hartt, 
87  N.  Y.  18,  where  a  power  of  attorney  was  relied  on  to  give 
another  than  the  executrix  the  right  to  present  a  will  for  pro- 
bate. The  words  "duly  verified"  clearly  contemplate  a  verifi- 
cation under  the  Code,  under  which  in  a  proper  case  the  attor- 
ney's verification  is  ample,  if  the  necessary  allegations  are  set 
forth. 

These  provisions  for  an  application  by  the  foreign  guardian 
for  an  ancillary  appointment,  are  not  to  be  taken  as  preventing 
a  non-resident  minor,  over  fourteen,  having  property  in  this 
State,  from  petitioning  the  proper  Surrogate  for  the  appoint- 
ment of  a  resident  general  guardian.  Johnson  v.  Borden,  4 
Dem.  36. 

§  18.  Same  subject — The  procedure. 

Where  the  sun'Ogate  is  satisfied  upon  the  papers  presented. 
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as  prescribed  in  the  last  section,  that  the  case  is  within  that 
section,  and  that  it  will  be  for  the  ward's  interest  that  ancil- 
lary letters  of  guardianship  should  be  issued  to  the  petitioner, 
he  may  make  a  decree  granting  ancillary  letters  accordingly. 
Such  a  decree  may  be  made  without  a  citation,  or  the  surro- 
gate may  cite  such  persons  as  he  thinks  ptoper  to  show  cause 
why  the  prayer  of  the  petition  should  not  be  granted.  But 
before  the  ancillary  letters  are  issued,  the  surrogate  must  in- 
quire whether  any  debts  are  due  from  the  ward's  estate  to 
residents  of  the  state  ;  and  if  so,  he  must  require  payment 
thereof.    §  3839,  Code  Civil  Proc. 

L.  1870,  ch.  59,  part  of  §  1,  as  amended  by  L.  1875,  oh.  442.  and 
L.  1892,  c.  576. 

The  Surrogate  must  be  satisfied  the  applioatioti  is  within  sec- 
tion 2838.  Where  on  the  hearing  it  appeared  that  in  the  foreign 
jurisdiction  the  petitioner  had  merely  given  an  undertaking  with- 
out penalty  or  seal,  and  not  such  a  bond  as  our  statute  required, 
the  Surrogate  refused  to  make  the  appointment,  as  the  statute 
then  required  a  "  bond  "  as  distinguished  from  the  "  security  " 
now  required.  In  re  Fitch,  3  Eedf.  457.  As  the  statute  now 
stands,  the  word  security  doubtless  means  such  as  is  required 
by  the  foreign  court,  with  the  limitation  that  it  must  be  "  in 
at  least  twice  the  value  of  the  personal  property,  and  of  the 
rents  and  profits  of  the  real  property  of  the  ward."  Sec- 
tion 2838. 

The  petition  should  be  substantially  as  follows  : 


Petition   under 
§2838,    Code   of 


Surrogate's  Court, 
County  of 

Title.     I 

CiTll  Procedure.      Xo  the  Surrogate's  Court,  County  of 

The  petition  of  of  respectfully  shows 

to  this  court  and  alleges  : 

I.  That  your  petitioner  is  the  general  guardian 
of  the  property  of  a  minor,  duly  appointed 

by  the  court,  a  court  of  competent  jurisdic- 

tion under  the  laws  of  the  {name  the  state  or  ter- 
ritory) where  your  petitioner  and  said  ward 
reside,  and  your  petitioner  has  there  given  secu- 
rity, in  at  least  twice  the  value  of  the  personal 
property,  and  of  the  rents  and  profits  of  the  real 
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Note.  Where 
the  guardian  is 
from  a  foreign 
counti-y  he  can 
only  claim  per- 
sonal property. 
Where  he  is  from 
another  state  or 
territory  there  is 
no  such  restric- 
tion.    See  §  2838. 


property  of  the  said  ward,  as  will  more  fully  ap- 
pear from  the  exemplified  copies  of  the  records 
and  other  papers,  accompanying  this  petition, 
showing  that  he  has  been  so  appointed  and  has 
given  the  security  required  by  §  2838  of  the  Code 
of  CivU  Procedure.  Or  if  petitioner  is  guardian 
of  a  ward  residing  in  a  foreign  country,  say  : 

la.  That  your  petitioner,  a  resident  of 
is  authorized  to  act  as  general  guardian  of  the 
property  of  a  minor,  a  resident  of  (name 

the  foreign  country)  by  vu'tue  of  {here  allege  the 
law,  or  the  appointment  of  a  court,  in  the  said 
country)  as  will  more  fully  appear  from  the  exem- 
plified copies  of  the  records  and  other  papers, 
showing  your  petitioner's  authority  to  act  as  such 
(notelanguage  of  §  2838,  IT  2)  accompanying  this 
petition,  and  your  petitioner  also  alleges  that  pur- 
suant to  the  laws  of  such  foreign  country  your 
petitioner  is  entitled  to  the  possession  of  said 
ward's  personal  estate. 

II.  And  your  petitioner  shows  that  there  is 
property  {note)  within  the  state  of  New  York  to 
which  said  ward  is  entitled  {or  that  said  ward  is 
entitled  to  maintain  an  action,  or  special  proceed- 
ing in  the  state  of  New  York  to)  {here  state  na- 
ture, of  action  and  parties  thereto). 

III.  If  any  debts  are  due  from  the  ward's  estate 
to  residents  of  the  state,  allege  the  fact  specific- 
ally, giving  creditors'  names,  addresses  and 
amount  of  claim.     See  §  2839. 

rV.  Wherefore,  your  petitioner  prays  that  an- 
cillary letters  of  guardianship  of  the  property 
{say  personal  only  if  petitioner  is  guardian  in  a 
foreign  country)  of  said  a  minor  be  granted 

to  yom-  petitioner. 
Date 

(Signature.) 
(Verification.) 
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Decree  under 
§  2839,  Code  of 
CiTil  Procedure. 


Surrogate's  Court 
Caption. 


Note.  A  foreign 
guardian  is  not 
required  to  make 
this  allegation. 
§  2838,  subd.  2. 


Title. 


On  reading  and  filing  the  petition,  duly  verified 
the         day  of  189     of         from  which,  and 

from  the  exemplified  copies  of  (here  enumerate 
the  papers)  accompanying  said  petition,  the  Sur- 
rogate is  satisfied  that  said  petitioner  is  a  general 
guardian  in  {here  name  state,  territory  or  foreign 
country)  of  the  property  of  a  minor,  residing 
at  and  was  duly  appointed  in  such  state  {or 
territory,  or  foreign  country)  by  a  court  of  com- 
petent jurisdiction,  to  wit :  by  {recite  the  court  and 
identify  its  order  or  decree)  {or  where  guardian 
from  a  foreign  country  was  not  appointed  by  a 
court,  state  facts  as  to  his  ' '  authority  to  act  as 
such  guardian  within  such  foreign  country  "  and 
add  and  is,  pursuant  to  the  laws  of  such  foreign 
country,  entitled  to  the  possession  of  his  ward's 
personal  estate)  and  that  said  has  given  in 

the  place  of  his  appointment  {note),  where  said 
ward  resides  security  in  at  least  twice  the  value 
of  the  personal  property,  and  of  the  rents  and 
profits  of  the  real  property,  of  the  said  ward ;  {if 
the  Surrogate  in  his  discretion  under  §  2839  has 
directed  any  persons  to  he  cited,  recite  the  facts  as 
to  issuance,  service  and  appearances  upon  the  re- 
turn day.)  And  upon  said  papers  presented,  the 
Surrogate  being  satisfied  that  the  case  is  within 
section  2838  of  the  Code  of  Civil  Procedure, 
and  that  it  will  be  for  the  said  ward's  interest 
that  ancillary  letters  of  guardianship  should  be 
issued  to  the  petitioner,  as  in  said  petition  prayed 
for. 

And  the  Surrogate  having  inquired  whether 
any  debts  are  due  from  the  ward's  estate  to  resi- 
dents of  the  state,  and  it  appearing  that  there  are 
no  such  debts,  or  that  all  such  debts  have  been 
fully  paid ; 

Now,  on  motion  of  attorney  for  the  peti- 
tioner, it  is 

Ordered  and  decreed,  that  the  prayer  of  said 
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petition  be  gi-anted,  that  ancillary  letters  of  guard- 
ianship be  granted  to  said  petitioner  accord- 
ingly ;  and  it  is  further 

Ordered,  that  the  exemplified  copies  of  the 
foreign  letters  {if  any)  accompanying  said  peti- 
tion be  recorded  with  this  decree. 

(Signature.) 
§  19.  Effect  of  ancillary  letters. 

Ancillary  letters  of  guardianship  are  issued  as  prescribed 
in  the  last  section,  without  security  and  without  an  oath  of 
office. 

If  issued  in  a  case  provided  for  in  subdivision  one  of  sec- 
tion 2838,  they  authorize  the  person  to  whom  they  are  issued 
to  demand  and  receive  the  personal  property,  and  the  rents 
and  profits  of  the  real  property  of  the  ward,  to  dispose  of 
them  in  like  manner  as  a  guardian  of  the  property  appointed 
as  prescribed  in  this  article  ;  to  remove  them  from  the  state, 
and  to  maintain  or  defend  any  action  or  special  proceeding 
in  the  ward's  behalf. 

If  issued  in  a  case  provided  for  in  subdivision  two,  of  sec- 
tion 2838,  such  ancillary  letters  of  guardianship  authorize 
the  person  to  whom  they  are  issued  to  demand  and  receive 
the  personal  estate  of  the  ward,  and  to  dispose  of  it  in  like 
manner  as  a  guardian  of  property  appointed  as  prescribed 
in  this  article,  and  to  maintain  or  defend  any  action  or  spe- 
cial proceeding  respecting  such  personal  estate  in  the  ward's 
behalf. 

But  in  neither  case  do  such  letters  authorize  such  ancillary 
guardian  to  receive  from  a  resident  guardian,  executor,  or 
administrator,  or  from  a  testamentary  trustee,  subject  to  the 
jurisdiction  of  a  surrogate's  court,  money  or  other  property 
belonging  to  the  ward,  in  a  case  where  letters  have  been  is- 
sued to  a  guardian  of  the  infant's  property,  from  a  suito- 
gate's  court  of  a  county  within  the  state,  upon  an  allegation 
that  the  infant  was  a  resident  of  that  county,  except  by  the 
special  direction,  made  upon  good  cause  shown,  of  the  sur- 
rogate's court  from  which  the  principal  letters  were  issued,  or 
unless  the  principal  letters  have  been  duly  revoked.  §  3840, 
Code  Civil  Proc. 

L.  1870,  ch.  59,  remainder  of  §  1. 

Application  of  the  last  section  to  former  guardians. 
The  last  section  applies  to  letters  granted,  before  this  chap- 
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ter  takes  effect,  by  a  surrogate's  court  of  the  state,  to  a  guard- 
ian appointed  by  a  court  of  another  state,  or  a  territory  of 
the  United  States,  upon  presentation  of  an  exemplified  tran- 
script of  the  record  of  the  appointment.  §  2841,  Code 
Civil  Proc. 

The  provision  of  section  2839  must  not  be  disregarded,  as  to 
the  payment  of  any  debts  due  from  the  ward's  estate  to  local 
creditors. 

In  section  15  above  it  is  indicated  that  a  guardian  appointed, 
say  in  New  York  County  where  his  bond  is  filed,  may  not  de- 
mand of  the  Surrogate,  say  of  Erie,  payment  of  property  due 
his  ward  in  that  Surrogate's  jurisdiction,  without,  if  required, 
filing  a  bond  there  conditioned  for  the  proper  application  of 
the  money.  And  in  section  16  the  rule  of  section  2746  is 
stated  that  a  general  guardian  to  whom  his  ward's  legacy  is 
directed  to  be  paid  must  give  an  additional  bond.  See  Edate 
of  Flagg,  10  N.  Y.  St.  Eep.  694 ;  Zowman  v.  B.  E.  Co.,  85 
Hun,  188.  But,  while  a  domestic  guardian  may  be  required 
to  give  such  a  bond,  it  seems  it  cannot  be  required  of  an  an- 
cillary guardian.  Section  2840  expressly  provides  that  ancil- 
lary letters,  if  granted,  shall  be  issued  without  security,  and 
the  ancillary  guardian  shall  thereupon  be  authorized  to  de- 
mand and  receive  the  personal  property  of  the  ward,  and  to 
remove  the  same  from  the  State.  In  re  Hunt's  Estate,  34 
N.  Y.  Supp.  1088.  In  the  case  cited  Arnold,  Surrogate,  held 
that  the  receipt  of  the  ancillary  guardian  would  be  a  full  pro- 
tection to  the  executors  in  paying  over  to  him  the  legacies  in 
question. 

§  20.  Revocation  of  letters  of  guardianship The  letters 

of  a  general  guardian  may  be  revoked.  This  applies  to  ancil- 
lary letters.     Johnson  v.  Johnson,  4  Dem.  93. 

The  revocation  may  be  upon  application  of  the  guardian,  or 
of  the  ward,  or  on  his  behalf. 

In  the  latter  case,  that  is  where  the  proceeding  is  not  a  vol- 
untary one  on  the  guardian's  part,  the  Code  provides : 

In  either  of  the  following  cases,  the  ward,  or  any  relative 
or  other  person  in  his  behalf,  or  the  surety  of  a  guardian, 
may,  at  any  time,  present  to  the  surrogate's  court,  a  written 
petition,  duly  verified,  setting  forth  the  facts,  and  praying 
for  a  decree,  revoking  letters  of  guardianship,  either  of  the 
person,  or  of  the  property,  or  both ;  and  that  the  guardian 
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complained  of  may  be  cited  to  show  cause,  why  such  a  decree 
should  not  be  made  : 

1 .  Where  the  guardian  is  disqualified  by  law,  or  is,  for  any 
reason,  incompetent  to  fulfil  his  trust. 

2.  Where,  by  reason  of  his  having  wasted  or  improperly 
applied  the  money  or  other  property  in  his  charge,  or  invested 
money  in  securities  unauthorized  by  law,  or  otherwise  im- 
providently  managed  or  injured  the  real  or  personal  property 
of  the  ward,  or  by  reason  of  other  misconduct  in  the  execu- 
tion of  his  office,  or  his  dishonesty,  drunkenness,  improvi- 
dence, or  want  of  understanding,  he  is  unfit  for  the  due  ex- 
ecution of  his  office. 

3.  Where  he  has  wilfully  refused,  or,  without  good  cause, 
neglected,  to  obey  any  lawful  direction  of  the  surrogate,  con- 
tained in  a  decree  or  an  order ;  or  any  provision  of  law, 
relating  to  the  discharge  of  his  duty. 

4.  Where  the  grant  of  letters  to  him  was  obtained,  by  false 
suggestion  of  a  material  fact. 

5.  Where  he  has  removed,  or  Is  about  to  remove,  from  the 
state. 

6.  In  the  case  of  the  guardian  of  the  person,  where  the  in- 
fant's welfare  will  be  promoted  by  the  appointment  of  an- 
other guardian.     §  3833,  Code  Civil  Proc. 

2  E.  S.  152,  §  14,  and  L.  1837,  ch.  460,  §§  34  and  45. 

The  proceeding  may  be  instituted  by  the  ward  or  in  his  be- 
half by  any  relative  or  other  person.  Boiling  v.  Covghlin,  5 
Eedf.  116,  119.  The  petition  should  disclose  all  the  material 
facts  and  allegations  bringing  the  case  within  one  or  more  of 
the  subdivisions  of  section  2832.  The  language  in  subd.  6  as  to 
the  promotion  of  the  infant's  welfare,  does  not  mean,  it  has  been 
held,  that  that  consideration  alone  will  weigh  as  a  ground  for 
removal.  A  sufficient  ground  for  revocation  of  letters  must  be 
shown  under  one  of  the  five  preceding  subdivisions  as  well. 
Corn  V.  Corn,  i  Dem.  394,  398  ;  Ledwith  v.  Union  Trust  Co.,  2 
Dem.  439  ;  Estate  of  Kerrigan,  2  McOarty,  334. 

The  remarriage  of  a  woman  who  was  general  guardian  had 
been  held  to  be  a  proper  ground  for  revoking  her  letters. 
Swa/rtwout  v.  Swa/rtMout,  2  Eedf.  52  ;  Matter  of  Elgin,  1  Tuck, 
97;  Newhouse  v.  Gale,  1  Eedf.  217,  219.  See  L.  1837,  p.  530. 
§  34.  But  the  statute,  2  L.  1867,  p.  783,  §  2,  removing  the. 
common-law  disability,  and  authorizing  a  Surrogate  to  appoint 
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married  women  as  guardians,  and  the  language  of  the  Domes- 
tic Eektions  Law,  1  L.  1896,  p.  223,  §  51,  make  it  clear  that 
under  section  2832  remarriage  would  not  of  itself  be  a  sufficient 
ground  for  removal. 

There  is  a  distinction  properly  to  be  noted  at  this  point  be- 
tween general  guardians  appointed  by  the  Surrogate  and  testa- 
mentary guardians.  Section  2472,  Code  Civ.  Proc,  by  subd.  7, 
gives  the  Surrogate's  Court  general  power  to  "  appoint  and  re- 
move guardians,  in  the  cases,  and  in  the  manner  prescribed 
by  law."  The  various  causes  which  will  justify  the  Surrogate 
in  removing  a  guardian  appointed  under  title  7  of  chapter  18  of 
the  Code  are  specified  in  section  2832,  just  quoted.  But  the 
Surrogate's  authority  as  regards  testamentary  guardians  is  re- 
stricted within  narrower  limits.  For  section  2858  {post)  per- 
mits iheir  removal  only  "  in  cases  where  a  testamentary  trustee 
may  be  rem.oved  as  prescribed  in  title  sixth  of  this  chapter. " 
This  refers  to  section  2817,  q.  v.  Mackay  v.  Fullerton,  4 
Dem.  153. 

And  it  must  again  be  emphasized  that,  whatever  the  nature 
of  the  guardianship,  the  Surrogate  can  act  only  under  the  cir- 
cumstances required  by  the  statute.  Ledwith  v.  Union  Trust 
Co.,  2  Dem.  439,  441.  That  the  guardian  in  office  is  inferior  to 
one  proposed  to  be  substituted  for  him,  is  not  of  itself  a  ground 
for  the  removal  of  the  former.     Id. 

§  21.  Grounds  for  removal. — The  grounds  indicated  in  sec- 
tion 2832  for  revoking  letters  of  guardianship  are  substantially 
similar  to  those  provided  in  the  same  connection  in  case  of  execu- 
tors and  administrators,  and  the  same  discussion  is  applicable 
here.  Where  the  appointment  of  a  guardian  was  originally  im- 
properly secured,  as  by  concealing  material  facts  from  the  Sur- 
rogate {Boiling  V.  Coughlin,  5  Eedf.  116),  or  by  neglecting  to 
give  notice  to  relatives  residing  in  the  county  {Ex  parte  Feely, 
4  Eedf.  306),  the  appointment  will  be  revoked  by  the  Surrogate 
under  his  general  powers  to  vacate  decrees  so  improperly  se- 
cured. To  warrant  a  revocation  of  letters  under  section  2832, 
the  statutory  causes  must  exist  and  be  alleged  and  proven.  See 
9  Am.  &  Eng.  Ency.  of  Law,  pp.  97,  98.  Fixed  habits  of  in- 
temperance {Rettletas  v.  Gardner,  1  Paige,  488 ;  Matter  of 
Moore,  18  Weekly  Dig.  42) ;  attempts  to  profit  individually  at 
the  ward's  expense  by  improper  use  of  its  funds  {Matter  of 
Cooper,  2  Paige,  34 ;  Matter  of  CNeil,  1  Tuck.  34) ;  the  insol- 
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vency  of  the  guardian  and  one  of  his  sureties  {Matter  of  Cooper) 
are  all  proper  grounds  to  allege ;  and  the  Surrogate  may  in  such 
a  proceeding  enjoin  the  guardian  from  disposing  of  the  assets 
of  the  WEird  pending  the  Surrogate's  inquiry.  Matter  of 
Plurrib,  4  N.  Y.  Supp.  135,  and  see  section  2834. 

Citation  /  heanng  ;  decree. 

Upon  the  presentation  of  a  petition,  as  prescribed  in  the 
last  section,  the  surrogate  must  inquire  into  the  matter  ;  and, 
for  that  purpose,  he  may  issue  a  subpcena  to  any  person,  re- 
quiring him  to  attend  and  testify  in  tlie  premises.  If  the  sur- 
rogate is  satisfied  that  there  is  probable  cause  to  believe,  that 
the  allegations  of  the  petition  are  true,  he  must  issue  a  cita- 
tion to  the  guardian  complained  of;  and,  upon  the  return 
thereof,  if  the  material  allegations  of  the  petition  are  es- 
tablished, he  mast  make  a  decree,  revoking  the  guardian's 
letters  accordingly ;  except  that,  where  the  case  is  within 
subdivision  third  or  fourth  of  the  last  section,  he  must  dis- 
miss the  proceedings,  under  the  like  circumstances  and  upon 
the  like  terms,  as  prescribed  in  sections  2686  and  2687  of  this 
act,  where  a  similar  complaint  is  made  against  an  executor 
or  administrator.     §  3833,  Code  Civil  Proc. 

2  E.  S.  152,  parts  of  §§  14  and  16. 

This  section  provides  for  two  inquiries  by  the  Surrogate,  the 
one  preliminary  to  the  citation,  the  other  upon  its  return.  The 
hrst  is  merely  formal,  the  other  goes  to  the  merits.  Pending 
the  inquiry  the  Surrogate  has  the  power  above  noted  of  safe- 
guarding the  ward's  estate.  The  Code  provides  for  an  order, 
which  amounts  to  an  injunction  order,  suspending  the  guardian, 
wholly  or  partly  from  the  exercise  of  his  powers  and  authority. 
The  provision  is  as  follows  : 

Upon  issuing  a  citation  as  prescribed  in  the  last  section, 
the  surrogate  may,  in.  his  discretion,  make  an  order  suspend- 
ing the  guardian,  wholly  or  partly,  from  the  exercise  of  his 
powers  and  authority,  during  the  pendency  of  the  special  pro- 
ceeding. A  certified  copy  of  an  order  so  made  must  accom- 
pany the  citation,  and  be  served  therewith ;  but,  from  the 
time  when  it  is  made,  the  order  is  binding  upon  the  guardian 
and  upon  all  other  persons,  without  service  thereof,  subject  to 
the  exceptions  and  limitations  prescribed  in  sections  2603 
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Order  under 
§2S34,  Code  of 
CiTil  Procedure. 


and  2604  of  this  act,  with  respect  to  a  decree  revoking  let- 
ters.   §  3834,  Code  Civil  Proc. 

L.  1837,  ch.  460,  §  61. 

Where  such  an  order  is  desired  the  petition  should  allege 
facts  requiring  it,  and  ask  the  Surrogate  to  make  it.  The  order 
may  be  in  the  following  form : 

Surrogate's  Court, 

County  of 
In  the    Matter  of  the   Ap- " 

pUcation  of        for    the 

Revocation  of  Letters  of 

Guardianship   heretofore 

issued  to  A.  B.  as  General 

Guardian  of  the  Person 

and  property  of  C.  D.  a 

minor. 

A  petition  having  been  presented  to  the  Surro- 
gate's Court  in  the  county  of  by  (or  on  be- 
half of)  C.  D.  a  minor  over  («?•  under)  the  age  of 
fourteen  years  containing  allegations  under  §  2832 
of  the  Code  of  Civil  Procedure  praying  for  a  de- 
cree revoking  letters  of  guardianship  heretofore 
issued  to  A.  B.  as  general  guardian  of  the  person 
and  property  of  said  minor  ;  and  the  Surrogate 
having  inquired  into  the  matter  {and  if  he  issved 
a  subpoena  under  §  2833  set  out  the  facts')  and  be- 
ing satisfied  that  there  is  probable  cause  to  be- 
lieve that  the  allegations  of  the  petition  are  true 
and  a  citation  accordingly  being  about  to  issue 
to  said  A.  B.  requiring  him  to  show  cause  why 
the  prayer  of  said  petition  should  not  be  granted ; 
and  the  Surrogate  being  persuaded  that  pending 
the  above  entitled  proceeding  the  interests  of  said 
ward  require  that  said  guardian  be  suspended 
from  the  exercise  of  his  powers  and  authority 
{state  in  what  respect  and  to  what  extent),  it  is, 
on  motion  of  the  Surrogate,  {note) 

Ordered,  that  during  the  pendency  of  the  above 
entitled  proceeding  for  the  revocation  of  his  let- 
ters of  guardianship,  or  until  the  further  order  of 
the  Surrogate,  the  said  A.  B.  be  and  he  hereby 
is  suspended  from  the  exercise  of  his  pow;ers  and 
authority  as  general  guardian  {state  again  in  what 
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on  motion  of  peti- 
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respects  and  to  what  extent)   and  he  is  hereby 
prohibited  from  (state  terms  of  injunction) . 
Date. 

Surrogate. 

In  Matter  ofPlmnb,  4  N.  Y.  Supp.  135,  it  was  held  that  an 
injunction  order  could  be  made  after  the  citation  had  issued. 
The  order  of  suspension  made  under  this  section  must  be  made 
so  as  to  be  served  with  the  citation.     §  2834,  C.  C.  P. 

§  22.  The  decree. — Upon  the  entry  of  the  decree,  revoking 
the  guardian's  letters,  his  powers  cease.  §  2603,  C.  C.  P.  It 
is  proper,  where  he  is  removed  for  misconduct,  or  disregard  of 
lawful  orders  of  the  court,  or  for  other  wrongdoing,  to  charge 
him  personally  with  the  costs  of  the  proceedings.  Such  costs 
become  an  inherent  part  of  the  decree  against  the  guardian, 
and  if  he  fails  to  pay  them  his  sureties  are  liable  for  them  as 
much  as  they  would  be  for  any  other  money  he  might  be  ad- 
judged to  pay.  Phillips  v.  Liebmann,  10  App.  Div.  128,  130. 
The  costs  directed  to  be  paid  "  are  a  part  of  the  debt  for  which 
the  sureties  are  liable."     Douglass  v.  Ferris,  138  N.  Y.  192. 

By  the  decree  the  Surrogate  may  require  the  guardian  to  "  ac- 
count for  aU  money  and  other  property,  received  by  him  ;  and 
to  pay  and  deliver  over  all  money  and  other  property  in  his 
hands  into  the  Surrogate's  Court,  or  to  his  successor  in  oiHce, 
or  to  such  other  person  as  is  authorized  by  law  to  receive  the 
same."  §  2603,  C.  C.  P.  The  form  of  decree  can  be  adapted 
from  that  revoking  letters  of  an  executor. 

§  23.  Tolnntary  proceedings  for  revocation  of  letters. 

A  guardian,  appointed  as  prescribed  in  this  title,  may,  at 
any  time,  present  to  the  surrogate's  court  a  written  petition, 
duly  verified,  setting  forth  the  facts  upon  which  the  applica- 
tion is  founded,  and  praying  that  his  account  may  be  judi- 
cially settled ;  that  a  decree  may  thereupon  be  made,  revok- 
ing his  letters,  and  discharging  him  accordingly ;  and  that 
the  ward  may  be  cited  to  show  cause,  why  such  a  decree  should 
not  be  made.  The  surrogate  may,  in  his  discretion,  enter- 
tain or  decline  to  entertain  the  application.  §  ^835,  Code 
Civil  Proc. 

L.  1837,  ch.  460,  part  of  §§  51  and  52. 

Proceedings  thereupon. 

If  the  surrogate  entertains  an  application,  made  as  pre- 
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scribed  in  the  last  section,  he  must  issue  a  citation,  as  prayed 
for  ill  the  petition;  and  he  may  also  require  notice  of  the 
application  to  be  given  to  such  other  persons,  and  in  such  a 
manner,  as  he  deems  proper.  Upon  the  return  of  the  cita- 
tion, a  guardian  ad  litem  for  the  ward  must  be  appointed ; 
and  the  surrogate  may  also,  in  his  discretion,  allow  any  per- 
son to  appear  and  contest  the  application,  in  the  interest  of 
the  ward.  Upon  the  hearing,  the  surrogate  must  first  deter- 
mine whether  sufficient  reasons  exist  for  granting  the  prayer 
of  the  petition.  If  he  determines  that  they  exist,  and  that 
the  interests  of  the  ward  will  not  be  prejudiced  by  the  resigna- 
tion of  the  guardian,  the  surrogate  must  make  an  order  ac- 
cordingly, and  allowing  the  petitioner  to  account,  for  the 
purpose  of  being  discharged.  Upon  his  fully  accounting, 
and  paying  all  money  which  is  found  to  be  due  from  him  to 
the  ward,  and  delivering  aU  books,  papers,  and  other  property 
of  the  ward  in  his  hands,  either  into  the  surrogate's  court,  or 
in  such  a  manner  as  the  surrogate  directs,  a  decree  may  be 
made,  revoking  the  petitioner's  letters,  and  discharging  him 
accordingly.     §  2836,  Code  Civil  Proc. 

L.  1837,  ch.  460,  parts  of  §§  52  and  56,  and  53,  54,  55. 
The  clause  originally  requiring  a  new  guardian  to  be  appointed 
lias  been  omitted,  the  subject  being  provided  for  by  §  2605,  q.  ». 

This  voluntary  application  may  be  made  "  at  any  time,"  but 
good  and  sufficient  reasons  for  the  resignation  must  be  exhibited. 
The  decisions  in  relation  to  a  resignation  of  his  trust  by  a  tes- 
tamentary trustee  are  more  or  less  pertinent.  Section  2859 
makes  sections  2835  and  2836  applicable  to  the  resignation  of 
a  guardian  appointed  by  will  or  deed.  The  distinction  will 
probably  be  made  which  arises  out  of  the  element  of  personal 
trust  and  confidence  reposed,  by  the  testator  or  nominator,  In 
the  guardian  by  will  or  deed,  as  distinguished  from  the  Sur- 
rogate's appointee.  Ordinarily,  however,  the  Surrogate  will 
not  insist  upon  the  retention  of  his  functions  bj'  one  to  whom 
the  duties  of  guardianship  have  become  irksome  or  burden- 
some. The  ample  provisions  of  the  Code  as  to  requiring  an 
accounting,  and  the  remedies  against  the  guardian  and  his 
sureties  make  the  personalty  of  the  incumbent  less  important 
than  in  cases  of  testamentary  trusts. 

Guardians'  applications  to  be  allowed  to  resign  have  been 
allowed  for  such  reasons  as  the  following :  that  the  guardian's 
relations  to  the  trustee  of  the  estate  in  which  the  ward  is  a 
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person  interested  are  unfriendly  and  litigious  {In  re  Wright, 
20  N.  Y.  Supp.  86) ;  that  the  ward  prefers  that  another  person 
should  act.  Ibid.  It  must  appear  that  the  interests  of  the 
ward  will  not  be  prejudiced  if  the  resignation  is  accepted. 
§  2836,  C.  C.  P.  The  decree  follows  the  accounting  and 
turning  over  the  ward's  estate  under  the  Surrogate's  direc- 
tions. But  this  account,  referred  to  in  the  last  sentence  of 
section  2836,  is  merely  tentative.  Matter  of  Wright,  20  N.  Y. 
Supp.  86.  See  also  Slcidmore  v.  Davis,  10  Paige,  316.  It  is 
merely  intended  to  ascertain  the  amount  due,  or  the  property 
which  ought  to  be  delivered  up  and  is  made  as  a  matter  of 
course.     This  appears  from  the  following  : 

Ward  or  new  guardian  may  require  accounting. 

Notwithstanding  the  disebarge  of  a  guardian,  as  prescribed 
in  the  last  section,  his  successor  or  the  ward  may  compel  a 
judicial  settlement  of  his  account,  as  prescribed  iu  article  sec- 
ond of  this  title,  in  the  same  manner  and  with  like  effect,  as 
if  the  decree  discharging  him  had  not  been  made.  With  re- 
spect to  all  matters  connected  with  his  trust,  his  sureties 
continue  to  be  liable,  until  his  account  is  judicially  settled 
accordingly.     §  3837,  Code  Civil  Proc. 

L.  1837,  ch.  460,  part  of  §  56. 

But  §  2837,  cannot  be  extended  further  than  its  clear  intent. 
Thus  the  sureties  cannot  compel  an  account  under  it.  The 
section  gives  this  right  only  to  the  ward  or  the  guardian's  suc- 
cessor. Estate  of  Voelpel,  4  Law.  Bull.  79.  See  Breslin  v. 
Smyth,?)  Dem.  251.  Tbe  surety  has  ample  rights  under  sec- 
tion 2847,  discussed  below. 

§  23a.  Appointment  of  successor.— Where  a  general  guard- 
ian, who  was  duly  appointed,  either  by  a  court  of  competent 
jurisdiction  of  the  State,  or  by  the  will  or  deed  of  the  child's 
father  or  mother,  dies,  or  becomes  incompetent  or  disqualified, 
or  refuses  to  act,  or  has  been  removed,  or  when  his  term  of  of- 
fice has  expired,  the  Surrogate  has  power  to  entertain  an  appli- 
cation for  the  appointment  of  a  successor  guardian.  Code  Civil 
Proc.  §  2822.  See  also  section  2860  as  to  sole  guardians 
by  will  or  deed,  section  34  below.  Upon  such  an  application 
the  practice  is  as  already  stated.  But  under  section  2823  care 
must  be  taken  to  cite  the  former  general  guardian,  unless  it  is 
shown  that  he  is  dead. 
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As  the.  fact  of  the  removal  of  the  former  guardian  is  jurisdic- 
tional, since  the  appointment  of  a  successor  depends  on  the 
termination  of  the  prior  incumbency,  it  is  evident  that  the 
application  should  not  be  made  until  the  prior  guardian  is  ac- 
tually removed.  This  occurs  upon  the  entry  of  the  decree  dis- 
charging him,  which  is  not  until  after  the  accounting  is  had  and 
the  fund  turned  over.  That  the  papers  are  "  marked  for  de- 
cree "  subject  to  the  passing  of  the  guardian's  account,  is  not 
enough,  not  even  when  they  have  been  so  marked  and  the  ac- 
counting has  been  had,  and  no  objections  filed,  can  the  applica- 
tion be  begun  on  the  assumption  the  decree  will  be  signed. 
If  the  accounting  party  unreasonably  delays  the  entry  of  the 
decree,  an  order  to  show  cause  can  be  had  to  expedite  the  mat- 
ter, or  if  the  delay  is  necessary,  the  infant  can  be  provided  for 
ad  interim  by  proceedings  under  section  2846. 

The  infant's  right  to  nominate  the  successor,  of  course,  de- 
pends upon  whethei-  he  is  over  fourteen  years  of  age  or  not. 
Code,  §  2826. 

"Where  he  is  under  fourteen  it  is  proper  for  the  relative  or 
next  friend  to  be  diligent  in  initiating  the  application,  particu- 
larly where  there  exist  any  relations  of  hostility.  Where  two 
relatives  are  in  conflict  in  such  a  matter,  and  the  Surrogate  can 
discern  that  the  real  cause  of  discord  is  the  desire  to  control 
the  infant's  estate,  the  Surrogate,  who  has  the  power  to  nomi- 
nate the  temporary  guardian,  will  weigh  especially  the  interests 
of  the  child  in  the  designation  of  the  guardian  of  the  person. 

§  24.  Supervision  and  control  of  a  general  guardian. — 
Article  second  of  title  seven  (§§  2842-2850  inclusive),  deals 
with  the  powers  of  the  court  to  supervise  and  control  a  gen- 
eral guardian  and  to  settle  his  accounts. 

In  the  first  place,  it  is  made  his  duty  to  file  an  annual  inven- 
tory and  account. 

A  general  guardian  of  an  Infant's  property,  appointed  bya 
surrogate's  court,  must,  in  the  month  of  January  of  each  year, 
as  long  as  any  of  the  infant's  property,  or  of  the  proceeds 
thereof,  remains  under  his  control,  file  in  the  surrogate's 
court  the  following  papers  : 

1.  An  inventory,  containing  a  full  and  true  statement  and 
description  of  each  article  or  item  of  personal  property  of  his 
ward,  received  by  him,  since  his  appointment,  or  since  the 
filing  of  the  last  annual  inventory,  as  the  case  requires  ;  the 
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value  of  each  article  or  item  so  received ;  a  list  of  the  articles 
or  items,  remaining  in  his  hands ;  a  statement  of  the  manner 
in  whicli  he  has  disposed  of  each  article  or  item,  not  remain- 
ing in  his  hands  ;  and  a  full  description  of  the  amount  and 
nature  of  each  investment  of  money,  made  by  him. 

2.  A  full  and  true  account,  in  form  of  debtor  and  creditor, 
of  all  his  receipts  and  disbursements  of  money,  during  the 
preceding  year ;  in  which  he  must  charge  himself  with  any 
balance  remaining  in  his  hands,  when  the  last  account  was 
rendered,  and  must  distinctly  state  the  amount  of  the  balance 
remaining  in  his  hands,  at  the  conclusion  of  the  year,  to  be 
charged  to  him  in  the  next  year's  account.  §  384S,  Code 
Civil  Proc. 

Substituted  for  L.  1837,  ch.  460,  part  of  §  57. 

This  section  does  not  require  the  service  of  this  intermediate 
or  informatory  account  upon  the  guardian's  sureties,  but  it  is 
proper  this  should  be  done  if  requested  by  them,  as  it  has  been 
held  that  a  refusal  so  to  do  may  justify  the  Surrogate  in  mak- 
ing an  order,  on  the  application  of  the  sureties,  requiring  the 
guardian  to  file  a  new  bond  or  be  removed  from  office.  Mat- 
tel- of  Bushnell,  17  N.  Y.  St.  Eep.  813. 

This  section,  in  the  second  place,  is  directory  only.  That  is 
to  say,  if  the  guardian  fails  to  file  the  inventory  and  account 
he  cannot  be  removed  therefor.  It  gives  the  Surrogate  the 
authority  for  making  an  order  requiring  him  to  do  so,  for  dis- 
obedience of  which  order  he  may  be  removed.  Ledwith  v. 
Union  Trust  Co.,  2  Dera.  439.  But  it  does  not  give  anyone 
else  the  right  to  apply  for  such  an  order.  Welch  v.  Gallagher, 
2  Dem.  40.  The  proceedings  are  ex  parte,  and  are  made 
wholly  dependent  upon  the  Surrogate  for  their  fulfilment. 
Id.  Provision  is  made  under  other  sections  (see  section  2847) 
for  compelling  a  judicial  settlement  of  a  guardian's  account. 
See  Draper  v.  Anderson,  37  Barb.  168  ;  Matter  of  Hawley, 
104  K  y.  250,  264.  But  the  account  under  section  2842  is 
intended  merely  to  inform  the  court  as  to  the  manner  in  which 
the  guardian  is  discharging  his  trust,  and  not,  as  the  Court  of 
Appeals  observes  {Matter  of  Hawley,  supra,  at  p.  266),  "  to 
confer  jurisdiction  upon  the  Surrogate  to  jadicially  settle  the 
guardian's  accounts  while  the  guardianship  continues." 
88 
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SuiTogate's  Court, 
County  of  New  York. 

InTentorj    and  In  the  Matter  of  the  Annual^ 
account   under        Inventory  and  Account  of 
§2842,    Code    of  General  Guardian 

Ciyil  Procedure. 


r 


of  Infant. 

I  residing  at  No.  General  Guard- 

ian of  an  infant,  do  make,  render  and  file 

the  following  inventory  and  account : 

On  the  day  of  189     I  was  duly  ap- 

pointed the  general  guardian  infant,  by  the 

Surrogate  of  the  county  of  New  York. 

Schedule  A,  hereinafter  set  forth  (as  part  of 
said  inventory),  contains  a  f uU  and  true  state- 
ment and  description  of  each  article  or  item  of 
personal  property  of  said  received  by  me 

since  the  date  of  and  of  the  value  of 

each  article  or  item  so  received. 

Schedule  B,  hereinafter  set  forth  (as  part  of 
said  inventory)  contains  a  full  and  true  state- 
ment and  list  of  the  articles  or  items  of  said  prop- 
erty now  remaining  in  my  hands. 

Schedule  C,  hereinafter  set  forth  (as  part  of 
said  inventory) ,  contains  a  full  and  true  state- 
ment of  the  manner  in  which  I  have  disposed  of 
the  articles  or  items  of  said  property  not  remain- 
ing in  my  hands. 

Schedule  D,  hereinafter  set  forth  (as  part  of 
said  inventory) ,  contains  a  full  and  true  state- 
ment of  the  amount  and  nature  of  each  invest- 
ment of  money  made  by  me,  and  of  the  manner 
in  which  the  fund  is  at  present  invested. 

Said  Schedules  A,  B,  C  and  D  constitute  said 
inventory  and  are  respectively  signed  by  me. 

Schedule  E,  hereinafter  set  forth  and  signed 
by  me,  is  a  fuU  and  true  account,  in  form  of 
debtor  and  creditor,  of  aU  my  receipts  and  dis- 
bursements of  money  since  the  date  of 
and  distinctly  states  the  amount  of  the  balance 
remaining  in  my  hands,  to  be  charged  to  me  in 
the  next  year's  account,  as  the  sum  of 
dollars. 

All  of  which  is  respectfully  submitted. 
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Dated, 

- 

189 

Here  insert. 

Schedule  A 

a 

B 

(1 

C 

u 

D 

u 

E 

1896 


AfSdavlt  nnder 
2843. 

See  §  25  below. 


County  of  New  York,  ss. : 

I,  being  duly  sworn,  do  depose  and  say, 

that  I  am  the  general  guardian  of 
infant ;  that  the  foregoing  inventory  and  account 
contain  to  the  best  of  my  knowledge  and  behef  a 
full  and  true  statement  of  all  my  receipts  and 
disbursements  on  account  of  my  ward;  and  of 
aU  money  and  other  personal  property  of  my 
ward  which  have  come  to  my  hands  or  have  been 
received  by  any  other  person  by  my  order  or  au- 
thority or  for  my  use  since  and  of  the  value 
of  all  such  property,  together  with  a  f uU  and  true 
statement  and  account  of  the  manner  in  which  I 
have  disposed  of  the  same,  and  of  all  the  prop- 
erty remaining  in  my  hands  at  the  present  time ; 
and  a  full  and  true  description  of  the  amount  and 
nature  of  each  investment  made  by  me  since 
and  that  I  do  not  know  of  any  error  or  omission 
in  the  inventory  or  account  to  the  prejudice  of 
my  ward. 

Sworn   to   before   me,    this ") 
day  of  189       \ 


§  25.  Piling  the  inventory  and  account— The  affidavit. 


With  the  inventory  and  account,  filed  as  prescribed  in  the 
last  section,  must  be  filed  an  affidavit,  which  must  be  made 
by  the  guardian,  unless,  for  good  cause  shown  in  the  affida- 
vit, the  surrogate  permits  the  same  to  be  made  by  an  agent 
or  attorney,  who  is  cognizant  of  the  facts.  The  aflSdavit 
must  state,  in  substance,  that  the  inventory  and  account  con- 
tain, to  the  best  of  the  affiant's  knowledge  and  belief,  a  full 
and  true  statement  of  all  the  guardian's  receipts  and  disburse- 
ments, on  account  of  the  ward ;  and  of  all  money  and  other 
personal  property  of  the  ward,  which  have  come  to  the  hands 
of  the  guardian,  or  have  been  received  by  any  other  person 
by  his  order  or  authority,  or  for  his  use,  since  his  appoint- 
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ment,  or  since  the  filing  of  the  last  annual  inventory  and  ac- 
count, as  the  case  requires;  and  of  the  value  of  all  such 
property  ;  together  with  a  full  and  true  statement  and  account 
of  the  manner,  in  which  he  has  disposed  of  the  same ;  and  of 
all  the  property  remaining  in  his  hands,  at  the  time  of  filing 
the  inventory  and  account ;  and  a  full  and  true  description  of 
the  amount,  and  nature  of  each  investment  made  by  him, 
since  his  appointment,  or  since  the  filing  of  the  last  annual 
inventory,  and  account,  as  the  case  requires ;  and  that  he 
does  not  know  of  any  error  or  omission  in  the  inventory  or 
account,  to  the  prejudice  of  the  ward.  The  surrogate  must 
annex  a  copy  of  this  and  the  last  section,  to  all  letters  of 
guardianship  of  the  property  of  an  infant  issued  from  his 
court.    §  3843,  Code  Civil  Proc. 

Substituted  for  L.  1857,  ch.  460,  §  57,  and  part  of  §  58. 

Annual  examination  of  guardian's  accounts. 

In  the  month  of  February  of  each  year,  and  thereafter  until 
completed,  the  surrogate  must,  for  the  purposes  specified  in 
the  next  section,  examine  or  cause  to  be  examined,  under  his 
direction,  all  inventories  and  accounts  of  guardians  filed  since 
the  first  day  of  February  of  the  preceding  year.  The  exam- 
ination may  be  made  by  the  clerk  of  the  surrogate's  court,  or 
by  a  person  specially  appointed  by  the  surrogate  to  make  it, 
who  must,  before  he  enters  upon  the  examination,  subscribe 
and  take,  before  the  surrogate,  and  file,  with  the  clerk  of  the 
surrogate's  court,  an  oath  faithfully  to  execute  his  duties, 
and  to  make  a  true  report  to  the  surrogate.  Where  the  sur- 
rogate seasonably  certifies  in  writing  to  the  board  of  super- 
visors, or,  in  the  county  of  New  York,  to  the  board  of  alder- 
men, that  the  examination  required  by  this  section  cannot  be 
made  by  him,  or  by  the  clerk  of  the  surrogate's  court,  or  by 
any  clerk,  employed  in  his  office  and  paid  by  the  county,  the 
board  must  provide  for  the  compensation  of  a  suitable  person 
to  make  the  examination.     §  3844,  Code  Civil  Proc. 

L.  1837,  ch.  460,  part  of  §  58. 

Proceedings  when  account  defective,  etc. 

If  it  appears  to  the  surrogate,  upon  an  examination  made 
as  prescribed  in  the  last  section,  that  a  general  guardian  of 
an  Infant's  property,  appointed  by  letters  issued  from  his 
court,  has  omitted  to  file  his  annual  inventory  or  account,  or 
the  aflfldavit  relating  thereto,  as  prescribed  in  the  last  section 
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but  one ;  or  if  the  surrogate  is  of  the  opinion,  that  the  inter- 
est of  the  ward  requires  that  the  guardian  should  render  a 
more  full  or  satisfactory  inventory  or  account ;  the  surrogate 
must  make  an  order,  requiring  the  guardian  to  supply  the 
deficiency,  and  also,  in  his  discretion,  requiring  the  guardian 
personally  to  pay  the  expense  of  serving  the  order  upon  him. 
Where  the  guardian  fails  to  comply  with  such  an  order,  within 
three  months  after  it  is  made ;  or  where  the  surrogate  has 
reason  to  believe  that  sufficient  cause  exists  for  the  guard- 
ian's removal,  the  surrogate  may,  in  his  discretion,  appoint 
a  fit  and  proper  person  special  guardian  of  the  ward,  for  the 
purpose  of  filing  a  petition  in  his  behalf,  for  the  removal  of 
the  guardian,  and  prosecuting  the  necessary  proceedings  for 
that  purpose.    §  2845,  Code  Civil  Proc. 

L.  1837.  vh.  460,  §  60. 

See  Rule  21,  Surrogates'  Rules,  New  York  County. 

These  sections  do  not  require  extended  discussion. 

§  26.  Surrogate  may  direct  as  to  infant's  maintenance. 

Upon  the  petition  of  the  general  guardian  of  an  infant's 
person  or  property ;  or  of  the  infant ;  or  of  any  relative  or 
other  person  in  his  behalf ;  the  surrogate,  upon  notice  to  such 
persons,  if  any,  as  he  thinks  proper  to  notify,  may  make  an 
order,  directing  the  application,  by  the  guardian  of  the  in- 
fant's property,  to  the  support  and  education  of  the  infant, 
of  such  a  sum  as  to  the  surrogate  seems  proper,  out  of  the 
income  of  the  infant's  property ;  or,  where  the  income  is  in- 
adequate for  that  purpose,  out  of  the  principal.  §  2846, 
Code  Civil  Proc. 

Section  2472  of  the  Code,  by  subdivision  7,  gives  the  Surro- 
gate power  to  "  compel  the  payment  and  delivery  by  guard- 
ians of  money  or  other  property  belonging  to  their  wards."  An 
application  having  been  made  under  these  two  sections,  for  an 
order  directing  a  guardian  of  the  property  to  pay  from  moneys 
of  his  ward  in  his  hands  for  the  maintenance  of  the  ward  by 
petitioner  for  a  year  under  an  agreement  made  by  her  with  the 
guardian  of  the  person  {Matter  of  Kerwin,  59  Hun,  589),  the 
guardian  of  the  property  filed  an  answer  disputing  the  claim, 
and  the  Surrogate  thereupon  dismissed  the  proceeding  for  lack 
of  jurisdiction.  The  General  Terra  reversed  the  order  and  held 
that  the  intention  of  section  2846  was  to  give  the  Surrogate 
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jurisdiction  in  such  cases,  and  said,  "  there  is  no  limitation  of 
the  power  of  the  Surrogate,"  i.  e.,  in  sections  2846  and  2472, 
"  to  direct  the  guardian  of  the  property  of  an  infant  to  make  a 
suitable  and  proper  application  of  the  income,  or  of  the  prop- 
erty itself  to  the  support  of  the  infant.  We  know  of  no  au- 
thority which  restricts  the  jurisdiction  of  the  Surrogate  to  cases 
where  the  demand  for  the  support  is  undisputed."  It  was  held, 
accordingly,  that  it  was  the  Surrogate's  duty  to  grant  or  refuse 
the  application  upon  the  merits.  See  §  27,  following  as  to  ex- 
penditure for  infant's  maintenance. 

In  Welch  v.  Gallagher,  2  Dem.  40, 42,  Spring,  Surr.,  had  held 
that  section  2846  did  not  contemplate  providing  for  the  pay- 
ment of  a  debt  already  incurred.  But  Eansom,  Surr.  {Matter 
ofOgg,  1  Connoly,  10),  held  that  a  Surrogate  had  power  to  make 
an  allowance  for  past  maintenance.  See  Matter  of  BostwicTc,  4 
Johns.  Ch.  102.  In  Eyland  v.  Baxter,  98  E".  Y.  610,  it  was  held 
that  an  allowance  for  past  maintenance  may  be  made  to  exec- 
utors, trustees  or  guardians,  whether  upon  an  accounting  or  upon 
petition.  It  is  true  that  the  court  said,  at  page  614 :  "  The 
power  of  a  court  of  equity  to  make  an  allowance  out  of  the  estate 
of  infants  for  past  maintenance"  was  affirmed,  etc.  But,  at 
p.  616,  Andrews,  J.,  says :  "  The  fact  that  this  question  is  an 
equitable  one,  and  depends  upon  equitable  grounds,  is  not  a 
ground  of  objection  to  the  jurisdiction.  The  Surrogate's  Court 
....  has  jurisdiction  to  determine  questions  either  legal  or 
equitable  arising  in  the  course  of  proceedings  in  the  execu- 
tion of  powers  expressly  conferred,  and  which  must  be  decided 
therein,"  citing  Juinel  v.  Jumel,  7  Paige,  591 ;  Bovghton  v. 
Flint,  74  N.  Y.  476  ;  Riggs  v.  Cragg,  89  N.  Y.  480.  In  Matter 
of  Stoehr,  23  F.  Y.  Supp.  280,  Coleman,  Surr.,  distinguished  the 
Kerwin  case ;  but  the  case  before  him  involved  a  claim  for  money 
and  services  alleged  to  have  been  expended  and  rendered  in  the 
care  of  the  infant's  property,  which  claim  was  not  an  adjudicated 
one,  and  was  disputed  by  the  guardian,  while  section  2846  con- 
templates payments  for  the  "support  and  education"  of  the 
ward.  The  Kerwin  case  may  be  taken  as  an  authority  for  hold- 
ing that  .when  a  claim  is  made  for  reimbursement  for  such  a 
disbursement  for  a  ward,  the  Surrogate  has  power  to  pass  upon 
it,  on  its  merits,  and  is  not  divested  of  jurisdiction  by  an  an- 
swer controverting  the  validity  of  the  claim.  The  Matter  of 
Wentz,  9  Misc.  240,  denied  an  allowance  for  past  maintenance 
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upon  the  merits,  and  not  for  want  of  jurisdiction.  In  Matter 
of  the  Estate  of  Haslehurst,  4  Misc.  366,  Lansing,  Surr.,  pointed 
out  that  a  claim  for  past  support  of  infants  contains  other  ele- 
ments than  does  an  ordinary  debt,  and  depends  for  its  allowancCj 
not  alone  on  the  fact  of  the  disbursements,  but  on  various  other 
circumstances,  and  thus,  though  disputed,  is  not  strictly  a  dis- 
puted debt,  referring  to  In  re  Wandell,  32  Hun,  545. 

It  is  hardly  necessary  to  set  forth  precedents  for  an  application 
of  this  nature. 

§  26a.  Disbursements  before  appointment. — The  Surrogate 
cannot  authorize  the  reimbursement  of  the  guardian  for  moneys 
paid  out  to  secure  appointment  or  in  contemplation  thereof. 
Matter  of  Grant,  56  App.  Div.  176.  In  the  case  of  Clowes  v. 
Van  Antwerp,  4  Barb.  416,  it  was  held  that  upon  the  settle* 
ment  of  the  accounts  of  a  general  guardian  the  Surrogate  is 
not  authorized  to  make  any  allowance  to  such  guardian  for 
services  rendered  or  expenses  incurred  by  him  previous  to  his 
appointment  as  guardian.  That  case  was  affirmed  by  the 
Court  of  Appeals  upon  the  opinion  of  the  General  Term  as 
reported  above.  Clowes  v.  Yan  Antwerp,  6  N.  Y.  466.  In 
Ex  parte  Dawson,  3  Bradf.  130,  the  infant,  a  citizen  of  this  State, 
had  been  clandestinely  taken  to  England,  and  it  was  held  that 
the  guardian  was  justified  in  attempting  to  recover  the  custody 
of  his  ward  by  invoking  the  aid  of  the  English  courts,  and  that 
the  expenses  of  such  a  proceeding  were  a  proper  charge  on  the 
infant's  estate.  But  in  that  case  it  appeared  that  the  proceed- 
ing had  been  taken  by  the  guardian  after  his  appointment  as 
such,  and  the  allowance  was  made  because  it  seemed  to  the 
Surrogate  that  it  was  the  duty  of  the  guardian  to  take  such 
steps  as  were  necessary  to  recover  the  possession  of  the  infant, 
of  Avhose  person  he  had  been  appointed  guardian.  In  the  Grant 
case,  supra,  the  mother  before  her  appointment  had  incurred 
legal  expenses  amounting  to  $1700,  in  haleas  corpus  proceed- 
ings to  get  the  custody  of  her  child.  It  was  held  that  her  appli- 
cation was  solely  as  mother,  and  had  no  relation  to  her  duty 
as  guardian. 

§  27.  General  maintenance  of  ward.— The  maintenance 
and  education  of  the  ward  is  the  guardian's  primary  duty. 
Section  2846  is  explicit  in  providing  that  payment  out  of  the 
ward's  estate  shall  be  made  out  of  the  income  thereof,  save 
"  where  the  income  is  inadequate  for  that  purpose."     This,  it 
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has  been  held,  does  not  authorize  the  principal  to  be  resorted 
to  where  there  is  income  uncollected  and  the  debtors  are  solvent. 
MaUer  of  Plumh,  52  Hun,  119,  122.  For  the  income  "  is  the 
primary  fund  from  which  to  give  support  and  maintenance  " 
to  the  ward.  Matter  of  Wandell,  32  Hun,  545.  And  the  pay- 
ments must  be  for  the  support  and  education  of  the  ward,  and 
their  amount  rests  primarily  in  the  judgment  and  discretion 
of  the  guardian,  taking  all  the  ward's  circumstances  into  con- 
sideration with  the  condition  and  productiveness  of  its  property. 
Over  this  judgment  of  the  guardian  stands  as  a  safeguard 
the  discretion  of  the  Surrogate  to  approve  or  disapprove.  This 
being  the  case  the  Surrogate  will  authorize  payments  of  definite 
specific  bills,  for  support  or  for  education  of  a  particular  char- 
acter. Matter  of  Plumh,  supra.  The  Surrogate  will  not  under 
this  section  sign  omnibus  orders,  good  for  a  year  or  for  an 
indefinite  time.  Ihid.  Nor  should  the  Surrogate  permit  the 
general  guardian  to  pay  lump  sums  to  the  ward's  natural  guard- 
ian. Although  it  is  proper  to  direct  the  application  of  the 
ward's  net  income  to  its  support,  and  to  that  end  to  have  it  paid 
to  its  father  regularly.  Matter  of  Plumh,  24  Misc.  249.  Sec- 
tion 2348  of  the  Code  permits  the  sale  of  an  infant's  real  estate 
to  provide  for  its  maintenance  and  education.  See  Allen  v. 
Kelly,  171  N.  Y.  1,  7.  The  proceeds  may  be  turned  over  to  the 
general  guardian,  with  appropriate  directions  as  to  its  use.  Ihid., 
citing  Glarh  v.  Montgomery,  23  Barb.  464 ;  Code,  §§  2746,  2846. 
The  general  guardian  is  amenable  to  the  Surrogate's  Court, 
and  is  answerable  for  the  proper  application  of  the  moneys  he 
is  allowed  to  disburse.  Quin  v.  Hill,  6  Dem.  39  ;  Houghton  v. 
Watson,  1  Dem.  299.  The  natural  guardian  is  a  competent  per- 
son to  ask  for  the  order  under  this  section,  however.  If  the  gen- 
eral guardian  chooses  to  make  the  natural  guardian  his  disburs- 
ing agent,  he  is  liable  for  any  misappropriation  of  the  moneys. 
Quin  V.  Hill,  supra.  Where,  before  his  formal  appointment 
as  her  guardian,  a  father,  too  poor  to  support  his  daughter  out 
of  his  own  means,  nevertheless  incurred  expenses  for  her  mainte- 
tance,  and  after  his  appointment  made  application  for  leave  to 
reimburse  himself  out  of  her  property,  it  was  held  to  be  proper 
to  give  him  leave.  Every  such  case  stands  upon  its  own  peculiar 
facts.  The  appeal  is  to  the  Surrogate's  sound  discretion.  Mat- 
ter of  Bushnell,  17  N.  Y.  St.  Eep.  813 ;  Matter  of  Wright,  22 
N.  Y.  St.  Eep.  83.     But  if  a  guardian  contracts  for  the  ward's 
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care  and  raaintenaTice  the  liability  is  a  personal  one.  The  execu- 
ti(^n  of  such  a  contract  "  as  guardian,"  etc.,  does  not  remove 
this  liability.  Aldrich  v.  Moore,  26  N.  Y.  St.  Eep.  964 ;  Nether- 
cott  V.  Kelly,  24  N.  Y.  St.  Eep.  171.  Nor  can  the  person  con- 
tracted with  look  to  the  ward  after  he  attains  his  majority. 
Where  a  guardian  maintained  her  ward,  her  own  child,  as 
one  of  the  family,  it  was  held  proper  for  the  Surrogate,  upon 
her  final  accounting,  to  allow  her  such  expenditures  as  would 
have  been  proper  to  provide  for  by  a  maintenance  order,  had 
she  at  the  outset  applied  for  it.  Matter  of  Klunok,  33  Misc. 
267.  In  this  case  the  Surrogate  approximated  the  share  in  the 
family  expenses  incurred  in  the  running  of  the  house.  See  Shww 
V.  Bryant,  90  Hun,  374,  aff'd  157  IST.  Y.  715.  See  also  Hyland 
V.  Baxter,  98  N.  Y.  610  ;  Browne  v.  Bedford,  4  Dem.  304,  and 
cases  cited ;  Shepard  v.  Stebbins,  48  Hun,  247,  252. 

It  is  proper  in  certain  cases  for  a  Surrogate  to  appoint  a  guard- 
ian of  property  of  an  infant  for  the  express  purpose  of  disburs- 
ing a  fund  contributed  or  raised  for  the  express  purpose  of 
maintaining  the  child.  For  instance,  In  the  Matter  of  Stotes- 
bury,  New  York  County,  unreported,  the  father  of  a  child  who 
was  an  invalid,  for  the  purpose  of  sending  the  invalid  away, 
under  the  advice  of  physicians,  for  his  health,  borrowed  money 
on  a  life  insurance  policy  assigned  for  that  purpose  to  the  use 
of  the  infant.  A  guardian  was  appointed  by  the  Surrogate  to 
take  the  proceeds  and  to  disburse  them  under  a  running  order, 
so  as  to  maintain  the  child,  as  long  as  the  fund  should  last,  in 
the  place  to  which  by  advice  of  physicians  he  had  been  sent. 
In  such  a  case  the  use  of  the  principal  of  the  fund  was  not  only 
necessary  but  was  contemplated  in  the  very  appointment  of  the 
guardian.  There  can  be  no  question  that  the  Surrogate  had 
the  power  which  he  exercised  in  the  premises. 

"Where  the  principalof  the  ward's  property  is  encroached  up- 
on, the  guardian  has  the  burden  of  showing  that  such  encroach- 
ment was  necessary  and  proper.  The  advantage  of  securing  an 
order  under  this  section  is  manifest,  as  it  will  serve  as  a  protec- 
tion to  the  guardian  upon  his  accounting.  But  if  no  order  was 
had  then  the  guardian  must  justify  the  payment  by  clear  proof. 
Matter  of  Wandell,  32  Hun,  545,  548,  citing  2  Story's  Eq.  Jur. 
§  1355  ;  Voessing  v.  Voessing,  4  Kedf.  360,  and  cases  cited  on 
page  365  ;  Clark  v.  Clark,  8  Paige,  152 ;  Matter  of  Bostwich,  4 
Johns.  Ch.  102 ;  Kelaher  v.  McCahill,  26  Hun,  148 ;  Inre  Clerrtr 
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ents,  17  W.  Dig.  431.  Upon  an  accounting  the  considerations, 
that  will  weigh  in  determining  whether  the  guardian  was  justi- 
fied in  making  a  particular  payment,  are,  the  amount  of  the  in- 
come; the  age  of  the  ward  ;  the  ward's  educational  need;  the 
ward's  health,  whether  requiring  more  than  ordinary  attention 
or  attendance ;  the  previous  station  in  life ;  also  the  present 
and  probable  future  social  standing.  The  rule  to  be  applied  in 
passing  his  accounts  is  that  of  fidelity  and  ordinary  diligence 
and  prudence  in  the  execution  of  his  trust.  In  the  absence  of 
fraud  his  acts  will  be  liberally  construed.  Matter  of  Wandell, 
supra. 

It  is  no  answer  to  an  application  under  section  2846,  that  the 
ward  declines  to  reside  with  the  guardian.  The  support  and 
education  of  the  ward  is  not  contingent  on  such  residence.  Mat- 
ter of  Wentz,  9  Misc.  240. 

§  28.  Limitations  on  the  general  guardian. — The  power  of 
the  general  guardian  to  deal  with  the  ward's  property  is  very 
limited.  The  object  of  his  appointment  is  to  conserve  the  prop- 
erty until  the  ward  is  of  the  age  to  take  it  over.  The  power  to 
lease  it,  for  the  term  of  his  guardianship,  under  certain  restric- 
tions has  been  already  referred  to.  But,  not  only  will  the  guard- 
ian be  held  personally  liable  for  any  improper  dealing  with  the 
trust  property,  but  acts  to  the  detriment  of  the  estate  will  be 
treated  as  having  been  made  without  power  and  will  not  be  en- 
forced by  the  court.  Thus,  where  a  general  guardian,  who  was 
also  executor,  sought  by  an  agreement  to  impose  a  restriction 
on  his  ward's  real  estate  which  the  court  held  to  be  burdensome, 
and  likely  to  impair  its  rental  value,  it  was  held  the  ward's 
interest  could  not  be  affected  thereby,  whatever  the  individual 
liability  he  may  have  incurred.  Gurry  v.  Keil,  19  App.  Div. 
375. 

The  general  guardian  has  no  inherent  power  to  convert  the 
ward's  personal  property  into  real  property.  Matter  of  Bolton, 
20  Misc.  532.  He  must  apply  to  the  Supreme  Court  for  author- 
ity to  do  so.  Matter  of  Decker,  37  Misc.  527.  The  Supreme 
Court  may,  as  the  Court  of  Chancery  frequently  did,  permit  a 
guardian  to  purchase  real  property  for  the  ward's  benefit,  as  for 
example,  to  provide  a  suitable  home.  Ihid.  When,  however, 
this  is  done,  the  rule  is  that  the  original  descendible  or  inherit- 
able character  of  the  property  is  not  changed.  Ihid.,  at  p.  534, 
and  cases  cited.     The  broad  rights  and  powers  of  the  Court  of 
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Chancery  to  sanction  certain  uses  of  an  infant's  money,  passed 
to  the  Supreme  Court,  which  holds  them  now,  even  over  guard- 
ians appointed  by  the  Surrogate's  Court.  Dayton  on  Surro- 
gates (5th  ed.), 819, and  cases  cited;  Matter  of  Bolton,  supra. 
In  Forman  v.  Marsh,  11  N.  Y.  544,  the  court  says :  ■'  The  right 
of  the  guardian  to  change  the  nature  of  the  estate  of  his  ward 
was  acknowledged  by  the  Court  of  Chancery  at  an  early  period, 
but  it  was  restricted  by  two  qualifications :  First,  that  the 
charge  should  be  for  the  manifest  advantage  of  the  infant ;  and 
second,  that  the  right  of  succession  to  the  property,  in  case 
of  the  death  of  the  infant,  should  not  be  changed."  See 
also  Horton  v.  McCory,  47  N.  Y.  21,  26;  Story's  Eq.  Jur. 
§  1357. 

If  the  guardian  takes  the  responsibility  of  changing  the  per- 
sonal property  of  the  ward  into  real  property,  his  act  will  be  sus- 
tained only  if  it  be  such  and  done  under  such  circumstances 
that  the  court  would  have  originally  upon  application  granted 
him  leave  to  do  so.  Matter  of  Bolton,  supra,  at  p.  536,  and  see 
cases  cited  on  p.  537.  See  also  Tyler  on  Infancy  and  Cover- 
ture, p.  260,  §  175  ;  Matter  of  Decker,  37  Misc.  527,  529. 

And  the  infant  may  when  he  arrives  at  full  age  elect  to  take 
the  land,  or  the  money  with  interest  (Story's  Eq.  Jur.  §  1357; 
Matter  of  Bolton,  supra),  and  if  he  die  before  his  majority  his 
sole  legatee  may  exercise  this  right  of  election.  Matter  of  Bol- 
ton, at  p.  539,  citing  Matter  of  Oilbert,  39  Hun,  61 ;  Matter  of 
Brunaman,  67  N.  Y.  St.  Eep.  44;  Lockman  v.  Reilly,  95  N.  Y. 
64 ;  Bayer  v.  Phillips,  17  Abb.  N.  C.  429 ;  Wood  v.  Mather,  44 
N.  Y.  256. 

The  general  guardian  vs^ill  not  be  permitted  to  profit  indi- 
vidually in  dealing  with  the  Avard's  estate  to  the  ward's  preju- 
dice. But  if  a  guardian  in  socage  buy  in  on  a  foreclosure  sale 
property  owned  by  the  ward's  father,  and  the  act  is  in  good  faith, 
it  is  not  void.  But  the  court  will  impress  a  trust  in  favor  of 
the  children  subject  to  equitable  conditions.  O'Brien  v.  Gen- 
eral Synod,  etc.,  10  App.  Div.  605,  and  cases  cited.  And  the 
purchase  is  voidable  only  at  the  instance  of  the  ward.  See 
Bugan  v.  Denyse,  13  App.  Div.  214,  and  cases  cited. 

Nor  can  he  invest  in  personal  securities.  Matter  of  Decker, 
supra.     Thus  it  has  been  held  : 

"  A  guardian  who  invests  in  personal  security  assumes  the 
risk  of  loss  thereby  and  he  must  bear  the  expenses  of  litigation, 
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in  efforts  to  collect  funds  so  iavested."  Torry  v.  Frazer,  2 
Eedf.  486. 

"  A  guardian  has  no  authority  to  invest  upon  personal  se- 
curity, upon  bond,  promissory  note,  or  other  personal  security, 
and  if  he  does  he  shall  be  personally  answerable  if  the  security 
prove  defective."  Dayton  on  Sur.  (3d  ed.)  521;  Bogart  v. 
Van  Velsor,  4  Edvv.  Ch.  718,  722;  Ackerman  v.  Fmott,  4 
Barb.  626. 

"  A  guardian  should  not  loan  the  money  of  his  ward  upon 
personal  security."  Matter  ofBushnell,  17  N.  Y.  St.  Kep.  813 ; 
S.  C,  4  IST.  Y.  Supp.  472. 

"  The  guardian  has  no  right  to  invest  the  property  of  the 
infant  in  bank  stock."     Ackermam,  v.  Emott,  4  Barb.  626. 

When  the  same  person  acts  in  two  separate  capacities,  as  say 
administrator  and  guardian,  and  he  is  directed  in  the  one  capac- 
ity to  pay  or  deliver  to  himself  in  the  other  capacity  money  or 
property  held  by  him  in  the  former  capacity,  he  is  deemed  to 
have  done  so,  and  his  sureties  are  liable  if  he  is  shown  not  to 
have  done  so.  Matte?'  of  Noll,  10  App.  Div.  356,  359 ;  Code 
Civ.  Proc.  §  2596. 

But  if  a  guardian  receives  from  a  trustee  a  security  forming 
part  of  the  Gor_pusoit\iQ  fund,  which  proves  worthless  through 
no  act  of  his,  as  where  a  second  mortgage  was  wiped  out  by 
the  foreclosure  of  a  first  mortgage,  the  guardian  is  not  liable 
to  the  ward.     Bumstead  v.  Sanders,  39  N.  T.  St.  Eep.  618. 

A  guardian  has  the  right  to  incur  reasonable  legitimate  ad- 
ministration expenses.  Thus  a  trust  company  acting  as  guard- 
ian was  allowed  sums  paid  to  agents  for  collecting  rents. 
Garvey  v.  Owens,  85  N.  Y.  St.  Eep.  133. 

§  29.  Guardians  appointed  by  will  or  deed. 

Will  or  deed  containing  appointment  to  be  proved,  etc.,  and 
recorded. 

A  person  shall  not  exercise,  within  the  state,  any  power  or 
authority,  as  guardian  of  the  person  or  property  of  an  in- 
fant, by  virtue  of  an  appointment  contained  in  the  will  of  the 
infant's  father  or  mother,  being  a  resident  of  the  state,  and 
dying  after  this  chapter  takes  effect,  unless  the  will  has  been 
duly  admitted  to  probate,  and  recorded  in  the  proper  surro- 
gate's court,  and  letters  of  guardianship  have  been  issued  to 
him  thereupon ;  or  by  virtue  of  an  appointment  contained  in 
a  deed  of  the  infant's  father  or  mother,  being  a  resident  of 
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the  state,  executed  after  this  chapter  takes  effect,  unless  the 
deed  has  been  acknowledged  or  proved,  and  certified,  so  as  to 
entitle  it  to  be  recorded,  and  has  been  recorded  in  the  ofHce 
for  recording  deeds  in  the  county,  in  which  the  person  making 
the  appointment  resided,  at  the  time  of  the  execution  thereof. 
Where  a  deed  containing  such  an  appointment  is  not  recorded, 
■within  three  months  after  the  death  of  the  grantor,  the  per- 
son appointed  is  presumed  to  have  renounced  the  appoint- 
ment ;  and  if  a  guardian  is  afterwards  duly  appointed  by  a 
surrogate's  court,  the  presumption  is  conclusive.  §  3851, 
Code  Civil  Proc. 

See  also  1  Laws  of  1896,  chap.  272,  §  51,  p.  224. 

When  such  an  appointment  or  designation  is  made  by  will  or 
■  deed,  upon  its  taking  effect  the  person  named  has  the  rights 
and  powers  and  is  subject  to  the  duties  and  obligations  of  a 
guardian.  And  the  designation  or  appointment  becomes  from 
the  same  time  valid  and  effectual  against  every  other  person 
claiming  the  custody  and  tuition  of  the  minor,  as  guardian  in 
socage  or  otherwise.  Domestic  Eelations  Law,  §  52.  This 
law  further  provides  that  such  guardian  by  will  or  deed 
"may  take  the  custody  and  charge  of  the  tuition  of  such 
minor,  and  may  maintain  all  proper  actions  for  the  wrongful 
taking  or  detention  of  the  minor,  and  shall  recover  damages 
in  such  actions  for  the  benefit  of  his  ward.  He  shall  also 
take  the  custody  and  management  of  the  personal  estate  of 
such  minor,  and  the  profits  of  his  real  estate,  during  the  time 
for  which  such  disposition  shall  have  been  made,  and  may 
bring  such  actions  in  relation  thereto  as  a  guardian  in  socage 
might  by  law." 

§  30.  The  appointment. — Section  51  of  the  Domestic  Rela- 
tions Law  was  amended  by  chap.  159,  Laws,  1899,  by  adding 
"  Either  the  father  or  mother  may,  in  the  lifetime  of  them 
both,  by  last  will  duly  executed,  appoint  the  other  the  guardian 
of  the  person  and  property  of  such  child,  during  its  minority." 
It  is  a  power  statutory  in  its  origin  (Schouler  on  Dom.  Eel. 
398),  and  does  not  exist  in  the  absence  of  a  statute  conferring 
it.  Wuesthoffv.  Qermania  Life  Ins.  Co.,  107  K  Y.  580,  588. 
And  the  power  to  appoint  by  deed  is  construed  as  meaning  a 
testamentary  instrument  in  the  form  of  a  deed,  to  operate  only 
after  the  death  of  the  parent.  lUd.,  and  see  section  2851, 
last  paragraph.     A  parent  cannot  appoint  a  guardian  of  the 
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estate  of  his  child  separate  from  the  guardian  of  its  person. 
Matter  of  Brigg,  39  App.  Div.  485. 

The  Code,  by  section  2851,  recognizes  the  fact  that  the 
guardians  by  will  or  deed  are  domiciliary  guardians,  appointed 
by  "  residents  of  the  State."  Our  statutes  relate  exclusively 
to  domiciliary  guardianships  under  wills  or  deeds  of  residents 
of  this  jurisdiction.  Wuesthoff  v.  Oermania  Life  Ins.  Co., 
supra.  A  guardian  appointed  by  virtue  of  the  statute  of 
another  State,  cannot  exercise  any  authority  here  over  the  per- 
son or  property  of  his  ward.  "  His  rights  and  powers  are 
strictly  local,  and  circumscribed  by  the  jurisdiction  of  the  gov- 
ernment which  clothed  him  with  his  office."  ~Id.,  citing 
Morrell  v.  Dickey,  1  Johns.  Ch.  153. 

When  the  will  does  not  specify  the  duration  of  the  guardian-- 
ship  it  continues  during  the  minority  (Matter  of  Reynolds,  11 
Hun,  41),  and  if  more  than  one  guardian  is  named,  and  no  pro- 
vision made  as  to  a  successor  for  either  in  case  he  does  not  serve, 
a  failure  of  either  to  qualify  vests  all  the  powers  and  rights  in 
the  one  qualifying.     Ibid. 

The  statute  provides  that  the  surviving  parent  may  dispose 
of  the  custody  and  tuition  of  the  child  during  its  minority  "  to 
any  person  or  persons."  So  the  appointment  of  a  woman, 
with  whom  testator  cohabited  as  his  wife,  as  guardian  of  their 
children  is  proper.  Oelston  v.  Shields,  16  Hun,  143,  a£f'd  78 
N.  Y.  275.  But  the  appointment  must  be  by  a  parent.  A 
grandparent  is  not  within  the  intent  of  the  statute.  Fullerton 
V.  Jackson,  5  Johns.  Ch.  278 ;  Hoyt  v.  Milton,  2  Edw.  Ch.  202. 
If  a  grandfather  desires  to  provide  for  the  maintenance  and 
education  of  his  minor  grandchild,  he  can  accomplish  his  pur- 
pose by  a  devise  or  bequest  to  his  executors  in  trust,  directing 
the  application  of  the  rents  and  profits,  or  of  the  income  to  the 
child's  needs  during  minority.  In  such  a  case  the  executors 
retain  and  control  the  fund  or  property  to  the  exclusion  of  a 
guardian.     Fullerton  v.  Jackson,  supra. 

%  31.  Qualifying. 

Where  a  will,  containing  the  appointment  of  a  guardian, 
is  admitted  to  probate,  the  person  appointed  guardian  must, 
■within  thirty  days  thereafter,  qualify  as  prescribed  in  sec- 
tion 2594  of  this  act ;  otherwise  he  is  deemed  to  have  re- 
nounced the  appointment.     But  the  surrogate  may  extend  the 
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time  so  to  qualify,  upon  good  cause  shown,  for  not  more  than 
three  months.  And  any  person  interested  in  the  estate  may, 
before  letters  of  guardianship  are  issued,  file  an  affidavit, 
setting  forth,  with  respect  to  the  guardian  so  appointed,  any 
fact  which  is  made  by  law  an  objection  to  the  issuing  of  let- 
ters testamentary  to  an  executor.  Sections  2636  to  2638 
of  this  act,  both  inclusive,  apply  to  such  an  affidavit,  and  to 
the  proceedings  thereupon.  A  person  appointed  guardian  by 
win  may,  at  any  time  before  he  qualifies,  renounce  the  ap- 
pointment by  a  written  instrument,  under  his  hand,  filed  in 
the  surrogate's  oflflce.     §  2853,   Code   Civil  Proc. 

The  rule  laid  down  by  this  section  is  new.  Before  the  Code 
the  practice  was  to  bring  a  proceeding  to  require  the  guardian 
named  to  qualify  in  a  time  specified.  See  L.  1877,  chap.  206. 
And  prior  to  1877,  the  guardian's  right  to  act  depended  on  the 
will  and  not  on  his  qualifying.  Oeoghegan  v.  Foley,  5  Kedf. 
501 ;  2  E.  S.  150,  §§  1,  2.  The  ofHcial  oath  is  similar  to  that 
taken  by  an  executor  or  administrator.  See  §  259i,  Code  Civ. 
Proc. 

The  fact  that  the  appointment  is  made  to  take  effect  upon 
the  happening  of  a  contingency  does  not  make  section  2852 
inapplicable.  The  appointee  must  qualify  within  the  statutory 
time,  regardless  of  whether  the  contingency  has  or  has  not  oc- 
curred. Then  when  the  contingency  does  occur  he  has  the  right 
to  his  letters.     Estate  of  Constantine,  22  N.  Y.  St.  Eep.  883. 

Whenever  facts  exist  which  would  in  probate  proceedings 
enable  a  person  interested  to  object  to  the  issuing  of  letters  to 
an  executor,  and  the  case  is  one  where  the  objection  could  be 
obviated  by  his  giving  a  bond,  a  guardian  appointed  by  will  or 
deed  may  be  required  to  give  security  for  the  performance  of 
his  trust.     Code  Civ.  Proc.  §§  2853,  2854. 

The  letters  of  guardianship  must  issue  if  the  person  named 
qualifies  and  no  objections  are  filed  or  sustained. 

§  32.  Control  of  the  guardian. — The  Code  gives  the  Surro- 
gate full  power  of  supervision  and  control  over  such  guardians. 
They  can  be  compelled  to  file  informatory  or  intermediate  ac- 
counts and  an  inventory. 

The  provision  is  as  follows : 

Inventory  and  intermediate  account  may  be  required. 
Upon  the  petition  of  the  ward,  or  of  any  relative  or  other 
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person  in  his  behalf,  the  surrogate's  court  having  jurisdiction 
to  require  security,  as  prescribed  in  the  last  three  sections, 
may,  at  any  time,  in  the  discretion  of  the  surrogate,  make  an 
order  requiring  a  guardian  appointed  by  will  or  by  deed,  to 
render  and  file  an  inventory  and  account,  in  the  same  form, 
and  verified  in  the  same  manner  as  the  inventory  and  account 
required  to  be  filed  annually  by  a  guardian  appointed  by  a 
surrogate's  court,  as  prescribed  in  article  second  of  this  title. 
The  order  may  also  require  such  an  inventory  and  account  to 
be  filed,  in  the  month  of  January  of  each  year  thereafter. 
Sections  twenty-eight  hundred  and  forty-two  to  twenty-eight 
hundred  and  forty-flve  of  this  act,  both  inclusive,  apply  to 
such  an  inventory  and  account,  and  to  the  filing  thereof,  as 
if  the  guardian  had  been  appointed  by  the  surrogate's  court. 
The  provisions  of  section  twenty-eight  hundred  and  forty-six 
of  this  act  shall  apply  to  a  guardian  appointed  by  wiU  or  deed 
with  the  same  effect  as  if  such  guardian  had  been  mentioned 
in  said  section,  and  the  proceedings  therein  prescribed  may 
be  had  in  the  case  of  any  such  guardian  in  the  same  manner 
as  if  he  were  a  general  guardian.  §  2855,  Code  Civil 
Proc. 

The  discussion  of  sections  2842-2845,  is  applicable  in  this 
connection.  The  power  to  direct  the  testamentary  guardian 
as  to  the  infant's  maintenance  is  given  by  the  linal  paragraph 
of  section  2855  added  in  1896  by  chap.  61. 

§  33.  Removal  of  a  guardian  appointed  by  will  or  deed. — 
The  Surrogate's  power  over  such  guardians  extends  to  their 
removal  upon  application  of  the  ward,  or  on  the  ward's  behalf. 

Upon  the  petition  of  the  ward,  or  of  any  relative  or  other 
person  in  his  behalf,  the  surrogate's  court,  having  jurisdic- 
tion to  require  security  from  a  guardian  appointed  by  will  or 
deed,  may  remove  such  a  guardian,  in  any  case  where  a  tes- 
tamentary trustee  may  be  removed,  as  prescribed  in  title  sixth 
of  this  chapter ;  and  the  proceedings  upon  such  a  petition 
are  the  same,  as  prescribed  in  that  title  for  the  removal  of  a 
testamentary  trustee.  Where  a  citation  is  issued,  upon  a 
petition  for  the  removal  of  such  a  guardian,  he  may  be  sus- 
pended from  the  exercise  of  his  powers  and  authority,  as  if 
he  had  been  appointed  by  the  surrogate's  court.  §  2858) 
Code  Civil  Proc. 
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The  causes  of  removal  are  declared  to  be  identical  with  those 
necessary  to  be  alleged  to  secure  the  removal  of  a  testamentary 
trustee.  This  is  a  limiting  of  the  power  Surrogates  have  over 
guardians  whose  authority  depends  wholly  upon  judicial  ap- 
pointment. Mackay  v.  Fullerton,  4  Dem.  153.  But  in  constru- 
ing the  statute  relating  to  the  removal  of  testamentary  trustees 
in  this  connection  the  courts  must  bear  in  mind  the  distinction 
between  the  duties  of  a  trustee  and  of  a  guardian.  For  exam- 
ple the  terra  "  incompetency  "  may  have  a  different  significa- 
tion in  its  two  applications.  The  idea  of  unsuitableness  is 
common  to  both,  but  in  relation  to  a  guardian,  it  has  relation 
not  only  to  mental  condition  and  moral  status,  but  also  imports 
that  in  the  interests  of  the  child  in  respect  of  nurture,  care, 
education  and  safety,  the  court  n)ay  take  into  consideration  the 
relative  social  and  pecuniary  position  of  the  guardian  and  the 
infant.     Damarell  v.   Walker,  2  Redf.  19S,  205. 

The  personality  of  the  trustee  is  quite  immaterial  if  he  pos- 
sess integrity  in  his  trust.  The  relations  of  a  guardian  to  his 
ward  are  more  personal,  and  in  the  case  cited  the  Surrogate 
observed  that  if  a  man  of  wealth  should  in  a  period  of  in- 
sanity nominate  by  his  will  a  servant  of  unrefined  habit  of 
life  the  guardian  of  his  child,  the  Surrogate  would  not  hesitate 
to  decree  her  removal. 

The  questions  of  fact  upon  an  application  for  such  a  re- 
moval may  be  referred  to  a  referee,  who  may  take  proof  of 
and  report  the  same.     Matter  of  King,  42  How.  607. 

§34.  Resignation. 

A  guardian  appointed  by  will  or  by  deed,  may  be  allowed 
to  resign  his  trust,  by  the  surrogate's  court,  having  jurisdic- 
tion to  require  security  from  him.  The  proceedings  for  that 
purpose,  and  the  effect  of  a  decree  made  thereupon,  are  the 
same,  as  where  a  guardian  appointed  by  the  surrogate's  court 
presents  a  petition,  praying  that  his  letters  may  be  revoked, 
as  prescribed  in  article  first  of  this  title.  §  2S59,  Code 
Civil  Proc. 

§  35.  The  decree  revoking  letters. — Whether  he  is  removed 
or  resigns,  the  guardian  may,  by  the  decree  revoking  his  let- 
ters, be  required  to  account  for  all  money  and  other  property 
received  by  him ;  and  to  pay  and  deliver  over  all  money  and 
89 
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other  property  in  his  hands  into  the  Surrogate's  Court,  or  to 
his  successor  in  office,  or  to  such  other  person  as  is  authorized 
by  law  to  receive  the  same.  §  2603,  Code  Civil  Proc.  ; 
Phillips  V.  Liebman,  10  App.  Div.  128, 129  ;  Matter  of  Hicks, 
54  App.  Div.  582.  Upon  the  entry  of  the  decree  his  powers 
as  guardian  cease.    Section  2603. 

Ap'pointment  of  successor. 

Where  a  sole  guardian,  appointed  by  will  or  by  deed,  has 
been,  bj'  the  decree  of  the  surrogate's  court,  removed  or  al- 
lowed to  resign,  a  successor  may  be  appointed  by  the  same 
court,  with  the  effect  prescribed  in  section  2605  of  this  act ; 
unless  such  an  appointment  would  contravene  the  express 
terms  of  the  will  or  deed.     §  2860,  Code  Civil  Proc. 

§  35a!.  Final  accountings. —  The  tables  in  chapter  I  of 
Part  VIII  summarize  the  cases  in  which  accounts  of  guardians 
may  be  judicitilly  settled.  The  Code  provisions  may  properly'  be 
set  forth  at  this  place.  The  procedure  upon  accountings  gen- 
erally is  discussed  in  more  detail  in  Part  VIII.  The  cases 
where  the  judicial  settlement  on  a  guardian's  account  may  be 
compelled  are  specified  in  section  2847  of  the  Code. 

A  written  petition,  duly  verified,  praying  for  the  judicial 
settlement  of  the  account  of  a  general  guardian  of  an  infant's 
property,  and  that  he  may  be  cited  to  attend  the  settlement 
thereof,  may  be  presented  to  the  surrogate's  court,  in  either 
of  the  following  cases : 

1 .  By  the  ward,  after  he  has  attained  his  maiority. 

2.  By  the  executor  or  administrator  of  a  ward,  who  has 
died. 

3.  By  the  guardian's  successor,  including  a  guardian  ap- 
pointed after  the  reversal  of  a  decree,  appointing  the  person 
so  required  to  account. 

4.  By  a  surety  in  the  official  bond  of  a  guardian  whose  let- 
ters have  been  revoked  ;  or  by  the  legal  representative  of 
such  surety.  Citation  under  this  subdivision  must  be  di- 
rected to  both  the  guardian  and  the  ward.  §  3847,  Code 
Civil  Proc. 

2  K.  S   152,  §  11. 

These  provisions  cover,  by  reference  from  other  sections  of 
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the  Code,  guardians  of  the  person  (see  §  2848)  and  guardians 
by  will  or  deed  (see  §  2856). 

They  may,  therefore,  be  discussed  generally  in  this  connec- 
tion. The  Code  distinguishes  between  guardians  of  the  prop- 
erty, guardians  of  the  person,  and  guardians  by  will  or  deed ; 
but  it  will  be  noted  below  that  the  procedure  as  to  requiring 
them  to  account  is  assimilated.  "Where  a  parent  assumes  con- 
trol of  an  infant's  property,  without  authority,  he  may  be  re- 
quired to  account  as  guardian,  nevertheless.  Van  Epps  v. 
Van  Dusen,  4  Paige,  64.     See  also  §  2,  supra,  p.  1360. 

§  36.  Accounting  at  the  ward's  instance,  after  majority 

Upon  the  judicial  settlement  of  a  guardian's  accounts  after  the 
ward's  majority,  the  guardian  is  entitled  to  set  up  any  agree- 
ment of  adjustment  or  settlement  he  may  have  made  with  the 
ward  after  he  or  she  has  attained  the  age  of  twenty-one  years. 
When  a  guardian  agreed  with  such  a  ward  that  the  ainouat  he 
was  chargeable  with  was  $17,143,  and  the  ward  accepted  in  set- 
tlement thereof  an  assignment  of  a  mortgage  for  $18,000,  and 
receipted  therefor,  it  was  held,  subsequently,  upon  a  compul- 
sory accounting  by  the  guardian  at  the  ward's  instance,  that  the 
Surrogate  must  accept  the  receipt  as  conclusive  evidence  that 
the  ward  had  received  the  assignment  in  satisfaction  of  the 
sum  therein  stated.  Downing  v.  Smith,  4  Redf.  310.  For  he 
had  no  jurisdiction  to  set  aside  or  try  the  validity  of  the  settle- 
ment. Ibid.,  citing  Bevan  v.  Cooper,  72  N.  Y.  329  ;  Sampson  v. 
Wood,  10  Abb.  IST.  S.  223,  notes ;  Decker  v.  Newton,  1  Eedf. 
477,  484.  The  Court  of  Appeals  has  held  that  although  a  re- 
ceipt can  be  contradicted  by  parol  evidence  as  to  the  consider- 
ation part  of  it,  yet  if  it  contains  words  showing  that  the  sum 
was  received  in  settlement  or  compromise  of  a  claim  it  cannot 
be  contradicted  by  parol  evidence  as  to  that  part  of  it.  Coon 
V.  Knapp,  8  IST.  Y.  402.  It  may  be  shown,  however,  by  parol 
evidence  that  the  sum  received  in  settlement  is  less  than  the 
whole  amount  actually  due.  By  an  v.  Wa/rd,  48  N.  Y.  204 ; 
Miller  v.  Coates,  66  IST.  Y.  609. 

Section  2847  being  the  only  authority  in  the  Code  for  com- 
pelling the  account  of  a  guardian  ( Welch  v.  Gallagher,  2  Dem.  40, 
42),  the  petitioner  must  bring  himself  within  its  intent.  The 
mother  of  infants  who  has  advanced  money  to  their  use,  cannot 
compel  an  accounting  by  their  general  guardian  to  procure  reim- 
bursement.    Ibid.    The  proper  course  to  pursue  to  secure  such 
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reimbursement  is  for  the  guardian  to  make  application  to  the 
court  for  leave  to  use  so  much  of  the  principal,  if  there  be  no 
accumulated  income,  as  may  be  necessary.  Voessing  v.  Voess- 
ing,  i  Eedf.  360,  364.  And  if  the  guardian  make  a  payment 
on  his  own  responsibility  the  court  will  ratify  and  sanction  it 
upon  proof  that  it  was  necessary,  and  for  the  welfare  of  the 
ward.     Ibid.,  and  cases  cited. 

The  decree  to  be  made  upon  such  an  accounting  may  decree 
payment  of  the  balance  found  due  to  the  person  entitled  thereto. 
Seaman  v.  Duryea,  11  K  Y.  324 ;  MatUr  of  Camp,  126  N.  Y. 
377.  In  the  latter  case  the  guardian  accounting  was  entitled 
to  a  life  use  of  the  fund  he  held  as  guardian.  The  Court  of 
Appeals  held  that  his  acceptance  of  the  fund  as  guardian  did  not 
reduce  or  affect  his  rights  as  life  tenant  (p.  3S7)  and  that  the 
ward  on  coming  of  age  had  no  right  to  demand  the  immediate 
payment  of  the  principal  of  the  fund. 

The  facts  in  the  case  showed,  however,  that  the  guardian  had 
lost  the  corpus  of  the  fund.  This  it  was  held  did  not  enlarge 
the  jurisdiction  of  the  Surrogate. 

§  37.  The  surety's  right. — The  surety  given  by  section  2847 
the  right  to  compel  an  accounting,  is  only  the  surety  in  the 
official  bond  of  a  guardian  whose  letters  have  heen  revoked,  or 
the  legal  representatives  of  such  a  surety.  This  section  is  ex- 
clusive and  the  suretj^  of.  a  guardian  whose  letters  have  not 
been  revoked  cannot  call  him  to  account  in  the  Surrogate's 
Court.     Smith  v.  LusTc,  2  Dera.  595,  597. 

§  38,  The  guardian  of  the  person. 

A  petition,  for  the  judicial  settlement  of  the  account  of  a 
general  guardian  of  an  infant's  person,  may  be  presented,  as 
prescribed  in  the  last  section,  or  by  the  general  guardian  of 
the  infant's  property;  but,  upon  the  presentation  thereof, 
proof  must  be  made,  to  the  surrogate's  satisfaction,  that  the 
guardian  so  required  to  account,  has  received  money  or  prop- 
erty of  the  ward,  for  which  lie  has  not  accounted  ;  or  which 
he  has  not  paid,  or  delivered,  to  the  general  guardian  of  the 
infant's  property.  And  a  guardian  of  the  estate  only  of  a 
minor  shall  be,  for  the  purpose  of  this  chaptei',  deemed  a 
general  guardian.     §  2848,  Code  Civil  Proc. 

The  proof  to  be  presented  to  satisfy  the  Surrogate  that  the 
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guardian  called  to  account  has  money  or  property  of  the  ward 
for  which  he  ought  to  account,  may  be,  primarily,  in  the  form 
of  an  affidavit.  If  the  guardian  respondent  puts  its  allegations 
in  issue,  the  Surrogate  may  cause  him  to  be  examined,  before 
himself  or  before  a  referee  to  hear  and  report. 

§  39.  Deceased  guardians — The  decisions  holding  that  the 
Surrogate  could  not  compel  the  representatives  of  a  deceased 
guardian  to  account  and  pay  over  a  balance  found  due  from  him 
(such  as  Andrake  v.  Cohen^  32  Hun,  225,  and  Farnsworth  v. 
Oliphant,  19  Barb.  30),  are  no  longer  authoritative  in  view  of 
the  language  of  section  2606,  which  expressly  gives  this  power. 
Matter  of  Camp,  91  Hun,  20i  ;  Matter  of  Hicks,  54App.  Div. 
582. 

The  application  for  a  compulsory  accounting  may  be  made  as 
soon  as  the  executor  of  the  deceased  guardian  is  appointed. 
Matter  of  Wiley,  119  N".  Y.  642.  For  procedure,  see  chapter 
in  Accountings,  post. 

%  40.  Limitation. — So  long  as  property  of  the  ward  remains 
in  the  guardian's  hands,  unaccounted  for,  he  remains  liable  to 
account.  Matter  of  Camp,  126  N.  Y.  377,  389.  The  guardian, 
by  holding  the  property,  occupies  the  position  of  a  trustee,  so 
far  as  to  prevent  the  running  of  the  statute  of  limitation  in 
his  favor.  Ibid.  See  also  Kane  v.  Bloodgood,  7  Johns.  Ch. 
89.  But  if  there  be  acts  or  relations  between  the  guardian 
and  ward,  upon  the  latter's  attaining  full  age,  upon  which 
an  abandonment  or  repudiation  of  the  trust  may  be  predi- 
cated, then  the  statute  begins  to  run,  and  the  ward  must 
commence  legal  proceedings  within  the  statutory  period  of 
six  years.  Matter  of  Barker,  4  Misc.  40,  42.  But  in  such 
case  it  should  appear  that  the  cestui  que  trust  had  knowledge 
of  the  denial  or  repudiation  of  the  trust  relation,  and  that 
the  guardian  was  not  guilty  of  fraud.     Ihid. 

§  41.  Voluntary  accounting. — The  guardian  himself  may 
secure  a  judicial  settlement  of  his  account. 

A  guardian  may  present  to  the  surrogate's  court  a  written 
petition  duly  verified,  praying  for  a  judicial  settlement  of  his 
account  and  a  discharge  from  his  duties  and  liabilities,  in  any 
case  where  a  petition  for  a  judicial  settlement  of  his  account 
may  be  presented  by  any  other  person  as  prescribed  in  either 
of  the  last  two  sections.     The  petition  must  pray  that  the 


1414  StTEEOGATES'   COXTETS. 

persoB  who  might  havfi  so  presented  a  petition,  and  also  the 
sureties  in  Ms  official  bond  of  such  guardian  or  the  legal  rep- 
resentatives of  such  surety  may  be  cited  to  attend  the  settle- 
ment.    §  2849,  Code  Civil  Proc. 

2  K.  S.  152,  §  12. 

The  persons  directed  to  be  cited  must  all  be  cited.  Eberle 
V.  Schilling,  32  Misc.  195. 

If  the  guardian  has  expended  more  than  the  ward's  prop- 
ert}'^  for  his  support  and  maintenance,  such  an  accounting  in 
the  Surrogate's  Court  is  the  proper  way  to  establish  the  fact. 
It  has  been  held  that  such  a  determination  of  a  balance  in 
his  favor  is  prerequisite  to  an  action  in  the  Supreme  Court  for 
such  balance.     See  Colon^s  Estate,  1  Tuck.  244. 

%  42.  (xuardian  by  will  or  deed. — The  Code  assimilates  the 
accounting  procedui-efor  this  class  of  guardians  to  that  already 
discussed,  whether  the  judicial  settlement  be  prayed  by  the 
guardian  himself,  or  by  one  of  those  entitled  under  sec- 
tion 2847  or  section  2848.  This  is  by  virtue  of  section  2856, 
which  is  as  follows  : 

The  surrogate's  court  having  jurisdiction  to  require  security 
may  compel  a  judicial  settlement  of  the  account  of  a  guard- 
ian appointed  by  wiU  or  by  deed,  in  any  case  where  it  may 
compel  a  judicial  settlement  of  the  account  of  a  general  guard- 
ian ;  and  the  proceedings  to  procure .  such  a  settlement  are 
the  same  as  if  the  guardian  so  appointed  by  will  or  by  deed 
had  been  a  general  guardian.  A  guardian  appointed  by  will 
or  by  deed  may  present  to  the  surrogate's  court  a  written  pe- 
tition, duly  verified,  praying  for  a  judicial  settlement  of  his 
account,  and  a  discharge  from  his  duties  and  liabilities,  in  any 
case  where  a  petition  for  a  judicial  settlement  of  his  account 
may  be  presented  by  any  other  person  as  prescribed  in  this 
article.  The  petition  must  pray  that  the  person  who  might 
have  so  presented  a  petition  may  be  cited  to  attend  the  set- 
tlement. Upon  the  presentation  of  such  petition  the  surro- 
gate must  issue  a  citation  accordingly.  Sections  twenty- 
seven  hundred  and  thirty-three  to  twenty-seven  hundred  and 
thirty-seven,  both  inclusive,  and  sections  twenty-seven  hun- 
dred and  forty-one  and  twenty-seven  hundred  and  forty-four 
of  this  act  apply  to  a  guardian  accounting  as  prescribed  in 
this  article,  and  regulate  the  proceedings  upon  such  an  ac- 
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counting.  A  guardian  designated  in  this  title  is  entitled  to 
the  same  compensation  as  a  general  guardian.  §  3856) 
Code  Civil  Proc. 

Some  of  the  sections  referred  to  in  the  latter  part  of  this 
section  have  been  repealed.  Section  2733  relates  to  advance- 
ments, and  permits  the  Surrogate  to  adjust  such  advancements 
in  his  decree  for  distribution.  Section  2734  covers  the  case 
where  the  ward  might  be  a  married  woman.  Sections  2735, 
2736  and  2737  were  repealed  by  chapter  686,  Laws,  1893.  So 
also  was  section  2741.  Section  274i  enables  the  Surrogate, 
upon  making  his  decree,  to  order  specific  property  to  be  de- 
livered in  lieu  of  the  money  value  of  the  property  with  which 
the  guardian  is  chargeable. 

See  Part  YIII  as  to  procedure  generally  upon  accountings. 


Part  VIII. 


ACCOUNTINGS  AND  DISTKIBUTION. 


CHAPTEE  I. 

ACCOUNTING    FOE    THE    ESTATE. 

§  1.  The  obligation  to  account. — The  obligation  to  account 
for  every  administrative  act  or  neglect  to  act  rests  upon  all 
who  undertake  to  administer  an  estate  or  a  fund.  See  Schou- 
ler  on  Ex'rs  and  Adm'rs  (2d  ed.),  631. 

This  obligation  is  usually  expressly  set  forth  in  the  bond 
which  administrators  or  like  persons  are  required  to  file,  but 
it  is  not  dependent  upon  any  such  express  stipulation.  It  rests 
upon  executors,  administrators,  administrators  with  the  will  an- 
nexed, temporary  administrators,  testamentary  trustees,  guard- 
ians by  will  or  deed  and  representatives  of  deceased  executors, 
administrators,  guardians  or  testamentary  trustees.  This  is  so 
much  ingrained  in  the  policy  of  our  law  that  the  courts  have 
held  a  provision  in  a  will  invalid  which  attempted  to  free  an 
executor  from  the  obligation  to  account.  Matter  of  Gilbert,  11 
N.  Y.  Supp.  743.  The  sections  of  the  Code  about  to  be  dis- 
cussed provide,  in  some  detail,  the  procedure  whereby  the 
Surrogate  or  some  person  interested  beneficially  or  otherwise 
in  the  estate  may  enforce  this  obligation. 

The  Code  prescribes 

{a)  who  may  be  made  to  account; 

(5)  who  may  require  such  accounting; 

(c)  when  such  accounts  may  or  must  be  rendered ; 

{d)  the  procedure  upon  such  accounting. 

§  2.  What  is  an  accounting  ?— An  account,  for  the  purposes 

of  this  discussion,  may  be  described  as  a  statement  in  writing, 

verified,  containing,  in  concise  detail,  the  history  of  the  dealings 

with  the  trust  estate  or  fund.     It  embodies  a  narrative  of  the 

(1416) 


ACCOUNTING   FOR   THE  ESTATE.  1417 

representative's  conduct  as  such  (using  the  term  to  include  every 
one  whom  a  Surrogate  may  require  to  account)  in  relation  to 
the  debtors  to,  the  creditors  of,  or  the  persons  interested  in  the 
estate,  together  with  a  full  statement  of  every  receipt  and  ex- 
penditure, grouped  as  to  their  character  in  appropriate  schedules. 
It  should  indicate  the  growth  or  shrinkage  of  the  property  ad- 
ministered upon,  its  original  and  present  character  and  value, 
and  the  balance,  if  any,  available  for  distribution.  Where  the 
administration  has  been  pursuant  to  a  testamentary  instrument 
it  should  show  compliance  therewith. 

It  should  be  prepared  in  contemplation  of  the  right  reserved 
to  certain  persons,  or  classes  of  persons,  to  test  its  several  items 
in  respect  of  accuracy  or  propriety,  by  means  of  objections  to 
be  litigated  before  the  Surrogate,  or  in  proper  cases  his 
referee. 

An  accounting  is  the  special  proceeding  in  which  such  an  ac- 
count is  subjected  to  the  Surrogate's  judicial  scrutiny.  This 
scrutiny  does  not  always  take  the  form  of  any  final  determina- 
tion. When  it  does  the  account  is  said  to  be  judicially  settled. 
As  will  be  noted  below,  some  accounts  are  not  capable  of  judi- 
cial settlement,  but  are  by  the  statute  expressly  declared  to  be 
intermediate  or  informatory  merely,  not  open  to  be  attacked  or 
impeached,  but  merely  intended  to  disclose  the  status  of  the 
fund  at  a  particular  time. 

§  3.  Kinds  of  accounts. — This  suggests  the  first  distinction, 
which  is  between  accounts  intermediate,  and  those  which  are, 
somewhat  inexactly,  called  final.  The  adjectives  are  used  arbi- 
trarily. 

The  expression ' '  intermediate  account,"  denotes  an  account 
filed  in  the  surrogate's  office,  for  the  purpose  of  disclosing 
the  acts  of  the  person  accounting,  and  the  condition  of  the 
estate  or  fund  in  his  hands,  and  not  made  the  subject  of 
a  judicial  settlement.  §3514,  Code  Civil  Proc. 
subd.  9. 

The  expression  ^'^  judicial  settlement"  where  it  is  applied 
to  an  account,  signifies  a  decree  of  a  surrogate's  court, 
whereby  the  account  is  made  conclusive  upon  the  parties  to 
the  special  proceeding,  either  for  all  purposes,  or  for  certain 
purposes  specified  in  the  statute ;  and  an  account  thus  made 
conclusive  is  said  to  be  '■'•judicially  settled."  §  3514, 
Code  Civil  Proc.  subd.  8. 
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A  final  account  is  one  that  is  capable  of  being  judicially 
settled.  It  need  not  be  final  in  the  sense  of  being  the  last 
account  of  the  one  accounting.  An  executor  or  testamentary 
trustee  may,  thus,  render  and  have  judicially  settled  several 
final  accounts. 

Accounts  may  also  be  either  voluntary  or  compulsory. 

A  voluntary  account,  as  the  term  implies,  is  one  rendered  by 
the  representative  or  trustee  or  guardian  of  his  own  motion ; 
while  a  compulsory  account  is  one  rendered  at  the  direction  of 
the  Surrogate,  of  his  own  motion,  or  at  the  instance  of  a  person 
entitled  to  require  it. 

§  4.  The  Surrogate's  jurisdiction. — The  jurisdiction  of  the 
Supreme  Court,  as  successor  to  the  Court  of  Chancery,  over 
the  action  for  an  accounting,  in  which  any  trustee  (using  the 
term  generically)  may  be  called  to  account  for  his  trust,  is 
clear  and  has  been  repeatedly  asserted  and  sustained.  But  it 
needs  no  discussion  in  this  work  further  than  to  observe,  in  the 
first  place,  that  it  is  not  an  exclusive  jurisdiction  by  any 
means,  but  rather  concurrent,  so  far  as  those  are  concerned 
over  vt-hora  the  Surrogate  is  given  jurisdiction  by  the  Code. 
See  Matter  of  ArTcenburgh,  No.  2,  11  App.  Div.  193. 

In  the  second  place,  it  has  become  the  well-settled  policy  of 
the  Supreme  Court  not  to  exercise  its  power  at  all  unless  the 
necessity  for  superseding  the  Surrogate's  jurisdiction  is  clear. 
Hard  v.  Ashley,  117  N.  Y.  606,  611 ;  Hynes  v.  Alexander,  2 
App.  Div.  109,  111 ;  Matthews  v.  Stiidley,  17  App.  Uiv.  303  ; 
Borrowe  v.  Corhin,  31  App.  Div.  172,  and  cases  cited ;  West- 
erfield  v.  Rogers,  63  App.  Div.  18,  21 ;  Oarlock  v.  Vandevort, 
128  N.  Y.  378.  The  reason  lies  in  the  fact  that  the  Surro- 
gate's Court  is  a  tribunal  constituted  expressly  to  take  juris- 
diction in  the  premises,  and  has  been  given  powers  appropriate 
and  adequate  for  the  purpose.  Chipman  v.  Montgomery,  63 
N.  Y.  221  ;  DJdman  v.  JST.  Y.  Life  Ins.  Co.,  109  N.  Y.  421. 
The  settlement  of  decedents'  estates  is  peculiarly  within  its 
cognizance,  and  "a  court  of  equity  will  not  take  cognizance  of 
an  action  for  the  settlement  of  an  estate,  disconnected  with 
the  enforcement  of  a  special  and  express  trust,  unless  special 
reasons  are  assigned,  and  facts  stated  to  show  that  complete 
justice  cannot  be  done  in  the  Surrogate's  Court.  Chipman  v. 
Montgomery,  supra,  headnote  and  opinion  by  Allen,  J.,  at 
p.  235;  Shorter  v.  Mackey,  13  App.  Div.  20,  and  cases  cited; 
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Widinayer  v.  Widmayer,  76  Hun,  254 ;  Seymour  v.  Seymour, 
4  Johns.  Ch.  409.  If  no  proceeding  be  pending  in  the  Surro- 
gate's Court,  the  Supreme  Court  in  a  proper  case  will  not  re- 
fuse jurisdiction.  Ludwig  v.  Bungart,  48  App.  Div.  613; 
Steinway  v.  Von  Bermuth,  59  App.  Div.  261 ;  Ludwig  v, 
Bungart,  33  Misc.  177,  179  ;  Meehs  v.  Meelcs,  34  Misc.  465. 
If  it  be  necessary  to  stay  proceedings  for  an  accounting  in  the 
Surrogate's  Court,  pending  an  action  for  the  same  relief  in  the 
Supreme  Court,  application  must  be  made  to  the  Surrogate. 
The  Supreme  Court  has  no  power  to  stay  such  a  proceeding  in 
his  court.  Rutherford  v.  Meyers,  50  App.  Div.  298  ;  Hamilton 
V.  Cutting,  60  App.  Div.  293.  And  it  is,  accordingly,  not  op- 
tional with  executors  or  administrators,  accounting  on  their 
own  motion,  or  at  the  instance  of  creditors,  legatees,  or  next 
of  kin,  to  pass  by  the  Surrogate's  Court  without  assigning 
particular  and  sufficient  reason.  Hid.  ;  Matthews  v.  Studley, 
17  App.  Div.  303,  312 ;  Hard  v.  Ashley,  117  N.  Y.  606,  611. 
Of  course,  if  a  proceeding  be  already  pending  in  the  Supreme 
Court,  the  Surrogate  may  properly  refuse  to  require  an  ac- 
counting in  his  court  of  the  same  acts.  Matter  of  De  Pierris, 
79  Hun,  279.  The  Surrogate's  jurisdiction  is  definite.  Sec- 
tion 2472  gives  him  power  to  settle  the  accounts  of  executors, 
administrators,  testamentary  trustees  and  guardians,  "  in  the 
cases,  and  in  the  manner  prescribed  by  statute."  Ihid.  But 
he  has  no  jurisdiction  over  an  accounting  in  respect  of  a  fund 
not  belonging  to  an  estate  over  which  he  has  jurisdiction. 
For  example  the  proceeds  of  a  lire  insurance  policy  upon  real 
property  belong  to  the  heirs.  While  the  administrator  may 
sue  for,  and  recover  such  proceeds  he  holds  them  as  trustee  of 
the  heirs  and  not  as  representative  of  the  decedent,  and  there- 
fore cannot  be  made  to  account  in  the  Surrogate's  Court  for 
such  proceeds.  Matter  of  Kane,  38  Misc.  276,  280  ;  Lawrence 
V.  Niagara  F.  L.  Co.,  2  App.  Div.  267  ;  Wyman  v.  Wyman, 
26  N.  Y.  253,  258.  The  sections  of  the  Code  relating  to  the 
several  cases  in  which  such  accounts  may  be  settled  are  ex- 
hibited in  the  following  table : 


1420 


SUEKOGATES'   COURTS. 

Table  of  Accountings. 


Intermediate 
voluntary 

Intermediate 
compulsory 

Final 
voluntary 

Final 
compulsory 

By  Executor  or  Ad- 1      .  ^.^s 
ministrator.           }      s  ■"■» 

§  2725,  subd.  1-4 

§2728 

§§2720,2727 

Temporary  Admin- 1                                1 
iBtrator.                 )                                | 

§2726 

Executor    or    Ad-^ 
niinistratorofde- 
ceaseil  Kxecutor,  V 
Ailni'r,  G'dD    or 
test,  trustee.        J 

§2ea6 

§2006 

General  Guardian  1 
of  Person.             f 

§§2848,2849 

§§2837,2848 

General  Guardian  1                      Annual  Inventory  account 
of  Property.          )                                         S§  2842, 2815 

§2849 

§§2837,2817 

Guardian  by  Will  1 
or  Ueed.                J 

S  2855 

§2856 

§  2856 

^?Artr^'^   }  i^ 

§2803 

§2810 

§§  2807-2809 

Ex'r.  Adm'r,  G'dn" 
or  Test.  Trustee 
whose       letters  ■ 
liave     been    re- 
voked. 

§272S 

§2605 

Ancillary  Ex'r  or  1     .  ~^ 
Adm'r.                  f     §2702 

J  2702 

§2702 

§§  2700-2702 

Executor     <&  son  1 

§2706 

Freeholder  in  pro-' 
ceedings  to  dis- 
pose    of     dece- 
dent's  real   es- 
tate. 

■ 

§2726 

The  jurisdiction  to  settle  accounts  is  a  local  jurisdiction.  It 
belongs  "  exclusive  of  every  otiier  Surrogate's  Court "  to  the  Sur- 
rogate who  granted  the  letters  to  the  one  accounting.  Duffy  v. 
Smith,  1  Dem.  202,  207,  208 ;  §  2476,  Code  Civil  Proc.  It  is 
no  exception  to  this  rule  that  such  Surrogate  may  require  an 
accounting  by  the  executor  or  administrator  of  one  to  whom  he 
issued  letters,  even  though  such  representative  was  appointed 
by  another  Surrogate,  for  the  accounting  he  may  require  is  lim- 
ited solely  to  the  estate  administered  under  the  letters  he  him- 
self granted.     Popham  v.  Spencer,  4  Eedf.  399, 401. 

§  5.  Intermediate  voluntary  accountings. — Section  2725  of 
the  Code  provides,  in  its  first  paragraph  that  "  an  executor  or 
administrator,  at  any  time,  may  voluntarily  file  in  the  Surro- 
gate's office  an  intermediate  account,  and  the  vouchers  in  sup- 
port of  the  same.  "  Section  2802  of  the  Code  similarly  provides, 
in  its  first  paragraph  that  "  any  trustee  created  by  any  last  will 
and  testament,  or  appointed  by  any  competent  authority  to  ex- 
ecute any  trust  created  by  such  last  will  and  testament,' may  at 
any  time  file  an  intermediate  account."     See  Part  VII.     He 
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may  also  "  annually  render  and  finally  judicially  settle  his  ac- 
counts." These  annual  accounts,  passed  by  the  Surrogate,  are 
conclusive  upon  those  cited,  as  to  the  amounts  from  time  to 
time  involved  and  the  payments  made.  Bowditch  v.  Ayrault, 
138  ]Sr.  Y.  222,  231 ;  Matter  of  Hoijt,  160  N.  Y.  607,  618.  Sec- 
tion 2702  of  the  Code  makes  applicable  to  ancillary  executors 
or  administrators  the  provisions,  in  this  respect,  relating  to  ex- 
ecutors and  administrators  generally.  There  seems  to  be  no 
provision,  however,  for  a  voluntary  intermediate  accounting  by 
temporary  administrators  or  by  guardians. 

§  6.  Intermediate  compulsory  account. — The  Surrogate's 
jurisdiction  to  compel  the  filing  of  an  intermediate  account  ex- 
tends so  as  to  include  nearly  every  one  to  whom  he  may 
issue  letters.  This  is  shown  by  the  foregoing  table.  Where 
such  an  account  is '  filed  voluntarily  there  is  no  particular 
object  in  laying  down  any  rule  as  to  its  form  and  contents; 
it  need  only  be  as  full  and  accurate  as  the  one  filing  it  desires, 
for  it  is  chiefly  for  his  protection  that  the  right  to  file  it  is 
given. 

But  where  it  is  filed  compulsorily,  the  Surrogate  may  impose 
any  reasonable  requirement  as  to  its  form  and  contents.  See  ap- 
pendix to  6  Dem.  p.  506,  and  In  re  Dwighfs  Estate,  9  N.  Y.  Supp. 
927,928.  Wherever  the  Surrogate  has  the  power  to  compel 
the  representative  of  an  estate  to  render  an  account,  that  in- 
volves the  authority  to  consider  and  pass  upon  its  accuracy. 
Matter  ofRitch,  2  Redf.  330  ;  Tucker  v.  McBermott,  2  Eedf.  312. 
For  if  he  had  not  this  power,  the  direction  to  file  an  account 
could  be  evaded  by  filing  an  untrue,  or  an  insufficient  account. 
Surrogate  Eansom  accordingly  asserted  the  right  (6  Dem.  512), 
to  compel  the  accounting  party  to  submit  to  an  examination,  of 
his  own  motion,  just  as  if  objections  had  been  filed  and  the  ac- 
count contested.  He  based  this  on  the  obvious  fact  that  with- 
out the  exercise  of  such  power  the  power  to  compel  the  filing 
of  an  account  which  might  be  false  or  defective  would  fail  in 
many  cases  to  benefit  the  estate  or  the  parties  interested 
therein. 

The  Surrogate's  order  is  a  judicial  mandate  "  to  render  an  ac- 
count of  his  proceedings,  not  to  the  extent  he  shall  deem  proper, 
nor  a  part  of  his  proceedings,  but  his  proceedings  as  executor 
from  the  day  he  qualified  until  the  day  he  answers  the  order." 
In  re  Jones,  1  Redf.  263. 
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The  form  and  contents  of  the  account  to  be  filed  are  admir- 
ably summarized  by  Surrogate  Eansom  {Matter  of  Dwigld,  9 
N.  y.  Supp.  927,  928),  where  he  observes : 

"  The  account  required  by  the  order  of  the  Surrogate  is  an  in- 
termediate account.  .  .  .  The  account  should  state  if  an  inven- 
tory has  been  filed ;  and,  if  none  has  been  filed,  the  account 
itself  should  furnish  the  information  usually  thus  supplied.  It 
should  likewise  state  whether  or  not  advertisements  for  claims 
have  been  published,  what  claims  have  been  presented,  what 
allowed,  and  what  rejected  ;  and  the  time  and  manner  in  which 
they  were  rejected  or  disputed,  and  the  reason  therefor.  Also, 
what  claims  have  been  presented  and  allowed  since  the  expira- 
tion of  the  publication  of  the  advertisement  for  claims.  The 
accountant  should  then  proceed  to  credit  himself  with  funeral 
charges  and  expenses  of  administration,  tVith  moneys  paid  to 
creditors  (naming  them)  and  payments  to  legatees  or  next  of 
kin.  He  should  state  the  age  of  legatees  and  next  of  kin,  if 
any  are  minors,  and  whether  the}'^  have  guardians,  and,  if  so, 
their  names  and  places  of  residence,  and  how  appointed.  If 
there  is  any  other  fact  which  has  occurred,  as  part  of  his  pro- 
ceedings, which  may  affect  the  estate  or  the  rights  of  any  dis- 
tributee, or  his  own  rights,  he  is  bound  to  state  it.  He  must 
not  only  state  in  what  character  his  payments  were  made,  as 
whether  to  creditors,  legatees,  or  next  of  kin,  or  for  expenses 
for  funeral  charges  or  of  administration,  distinctly,  but  he 
must  produce  vouchers  supporting  each  payment ;  or,  in  cases 
of  claims  under  $20.00,  where  no  voucher  is  produced,  he  must 
make  and  present,  in  lieu  of  voucher,  his  own  oath  positively 
to  the  fact  of  payment,  when  made,  and  to  whom.  Unless 
the  order  of  the  Surrogate,  requiring  an  executor  or  adminis- 
trator to  render  an  account  of  his  proceedings,  is  obeyed  in 
this  manner,  as  plainly  indicated  by  the  statute,  he  will  not 
have  made  the  proper  response  to  the  order." 

It  has  very  properly  been  observed  that  the  same  degree  of 
strictness  in  regard  to  an  intermediate  account  will  not  be  ex- 
ercised as  in  the  case  of  one  which  is  to  be  the  subject  of  judi- 
cial settlement.  But  the  power  of  the  Surrogate,  Avhere  the  cir- 
cumstances seem  to  call  for  it,  to  insist  upon  the  filing  of  such 
an  account  as  the  statute  contemplates,  is  clear.  He  may  do  so 
of  his  own  motion,  if  he  desire.  Anon.,  14  N.  Y.  St.  Rep.  490. 
The  statute  contemplates  an  account  that  will  disclose  the  acts 
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of  the  person  and  the  condition  of  the  estate.  §  2514,  Code  Civil 
Proc.  subd.  9. 

The  former  statutes  expressly  provided  for  an  examination 
of  the  representative.  Tucker  v.  McDermott,  2  Redf.  312,  316. 
In  this  case  the  Surrogate  referred  the  account  to  an  auditor. 
This  it  would  seem  he  had  no  power,  or  would  now  have 
no  power,  to  do.  Such  power  was  in  fact  expressly  denied 
in  MatUr  of  Be  Russy,  14  K  Y,  Supp.  177,  aff'd  128  N.  Y. 
619.  This  does  not  mean  the  Surrogate  cannot  refer,  under 
section  2546  for  his  own  information,  any  question  of  fact  in- 
volved. Estate  of  Scofield,  3  Law  Bull.  37.  A  proper  account 
can  be  compelled.  The  proceeding  is  a  special  proceeding, 
against  which  the  statute  may  run  {Matter  of  Hale,  6  App. 
Div.  41 1, 413),  and  while  of  course  a  final  account  can  be  ordered, 
and  judicially  settled  at  the  instance  of  proper  parties,  this  fact 
should  not  be  taken  as  divesting  the  Surrogate  of  the  substance, 
and  leaving  him  but  the  shadow  of  the  power  given  by  sec- 
tion 2725. 

It  may  be  added,  apropos  of  the  statement  that  the  filing  of 
an  intermediate  account,  on  the  motion  of  the  Surrogate  is  a 
special  proceeding  that  the  Surrogate  should  not  require  such 
an  account  if  it  be  made  to  appear  that  it  is  unnecessary,  or  will 
not  benefit -the  estate,  or  any  person  interested.  Thus  where 
it  was  shown  that  the  executors  had  actually  made  distribution 
and  adjusted  their  accounts  with  the  parties  in  interest,  the  Ap- 
pellate Division  in  the  First  Department  reversed  a  Surrogate's 
order  for  the  filing  of  an  intermediate  account.  Matter  of  Hale, 
supra. 

%  7.  Same  subject— Cases  when  proper. 

In  either  of  the  foUowing  cases,  the  surrogate  may,  in  his 
discretion  make  an  ordei-,  requiring  an  executor  or  adminis- 
trator to  render  an  intermediate  account  : 

1 .  Where  an  application  for  an  order,  permitting  an  exe- 
cution to  issue  on  a  judgment  against  the  executor  or  ad- 
ministrator, has  been  made  by  the  judgment  creditor,  as 
prescribed  in  section  eighteen  hundred  and  twenty-six  of  this 
act. 

2.  On  the  return  of  a  citation,  issued  on  the  petition  of  a 
judgment  creditor,  praj'ing  for  a  decree,  granting  leave  to 
issue  an  execution  on  a  judgment  rendered  against  the  dece- 
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dent  in  his  lifetime,  as  prescribed  in  section  thirteen  hundred 
and  eighty-one  of  this  act. 

3.  On  the  return  of  a  citation,  issued  on  the  petition  of  a 
creditor,  or  person  entitled  to  a  legacy,  or  other  pecuniary 
provision,  or  a  distributive  share,  praying  for  a  decree  direct- 
ing payment  thereof,  as  prescribed  in  section  twenty-seven 
bundled  and  twenty-two  of  this  act. 

4.  Where  eighteen  months  have  elapsed  since  letters  were 
issued,  and  no  special  proceeding,  on  a  petition  for  a  judicial 
settlement,  of  the  executor's  or  administrator's  account  is 
pending.    §  3735,  Code  Civil  Proc.  in  part. 

Former  §§  2722,  2723,  consolidated. 

The  reasons  for  these  subdivisions  are  obvious. 

Subdivision  1.  There  is  no  object  in  permitting  execution  to 
issue  against  the  executor  or  administrator,  as  such,  unless  he 
has  funds  or  property  available  to  satisfy  the  judgment.  Mat- 
ter of  Clark,  2  Abb.  JST.  C.  208 ;  MaiUr  of  Thurler,  37  Misc. 
155. 

The  power  to  direct  the  filing  of  an  intermediate  account  is 
of  like  nature  with  the  other  powers  to  make  inquiry  as  to  the 
debts  and  assets  which  is  conferred  upon  the  Surrogate  by  sec- 
tion 1826,  q.  V.  Matter  of  Cong.  Unitarian  Soc,  34  App.  Div. 
387,  388.  The  Code  contemplates  no  preferential  rights  under 
the  execution  ;  but  only  that  the  one  applying  for  leave  to  is- 
sue it  may  have  his  just  proportion  of  the  available  assets. 
Schmits  V.  Zanghaar,  88  N.  Y.  503.  The  Surrogate  is  the  one 
to  determine  what  that  just  proportion  is.  Sippel  v.  Macldin, 
2  Dem.  219.  And  this  is  practically  the  only  satisfactory  way 
by  which  he  can  arrive  at  such  a  determination.  Melcher  v. 
Fish,  4  Eedf.  22 ;  St.  John  v.  Voorhies,  19  Abb.  Pr.  53 ;  Eaus- 
elt  V.  Gano,  1  Dem.  36,  38. 

Subdivision  2.  The  reason  is  similar  for  directing  an  interme- 
diate account  when  application  is  made  under  section  1381  for  a 
decree  granting  leave  to  issue  execution,  under  a  judgment  se- 
cured against  a  decedent  in  his  lifetime,  against  the  decedent's 
estate.  Upon  the  information  such  account  may  give  him  usu- 
ally hinges  his  determination  whether  or  not  to  make  the  decree 
prayed  for.  He  has  power  to  make  "  such  a  decree  in  the  prem- 
ises as  justice  requires."     §  1381,  Code  Civil  Proc.  subd.  2. 

Subdivision  3.  The  reason  for  this  subdivision  may  be  found 
in  the  language  of  section  2722  which  requires  a  dismissal  of 
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the  petition  to  compel  payment  of  a  claim,  where  it  is  not 
proved  "  to  the  satisfaction  of  the  Surrogate,  that  there  is 
money  or  other  personal  property  of  the  estate,  applicable  to 
the  payment  or  satisfaction  of  the  petitioner's  claim,"  etc.  The 
executor  by  this  intermediate  account  affords  the  court  the 
information  it  requires.  Matter  of  Macaulay,  94  N.  Y.  574, 
579. 

Subdivision  4  gives  the  Surrogate  power  of  his  own  motion 
to  stir  up  inactive  representatives.  It  is  an  important  power 
and  one  which  it  is  in  the  interest  of  all  beneficianies  of  dece- 
dents' estates  that  he  should  possess.  Many  of  the  controver- 
sies which  arise  upon  the  judicial  settlement  of  accounts  are 
traceable  to  the  long  delay  in  securing  judicial  scrutiny  and 
sanction  of  the  conduct  of  the  representative.  It  would  be  a 
wise  rule  were  all  Surrogates  to  bring  to  the  attention  of  repre- 
sentatives the  fact  that  eighteen  months  have  elapsed  since  the 
issuance  of  letters  and  that  no  accounting  has  been  had,  and 
specify  the  sections  of  the  Code  applicable  to  the  case.  It  would 
in  the  end  facilitate  the  business  of  the  court,  and  might  oper- 
ate to  save  to  many  estates  the  consequences  of  the  conduct  of 
executors  and  administrators  who  have,  perhaps  ignorantly,  or 
under  improper  advice,  been  making  investments  or  disburse- 
ments forbidden  by  law,  or  otherwise  incurring  liabilities  to 
the  persons  interested  in  the  estate. 

§  8.  Objections  to  intermediate  accounts. — Objections  may 
be  filed,  to  an  intermediate  account,  and  litigated.  The  Code 
expressly  so  provides : 

And  any  party  may  contest  an  intermediate  account  ren- 
dered under  section  twenty-seven  hundred  and  twenty-five  of 
this  act  in  case  the  same  shall  not  be  consolidated  pursuant  to 
section  twenty-seven  hundred  and  twenty-seVen  of  this  act. 
§  2738,  Code  Civil  Proc.  in  part. 

And  see  Estate  ofLiesel,  18  N.  T.  St.  Eep.  392.  Section  2562 
empowers  the  Surrogate  to  allow  the  representative, "  upon  an  in- 
termediate accounting  required  by  the  Surrogate  "  for  counsel 
fees  and  other  expenses, "  not  exceeding  ten  dollars  for  each  day 
occupied  in  the  i/rial,  and  necessarily  occupied  in  preparing  his  ac- 
count for  settlement,  and  otherwise  preparing  for  the  triaV^ 
The  words  "for  settlement"  of  course  do  not  relate  to  the  in- 
90 


1426  SUKEOGATES'    COTJETS. 

termediate  account,  which  cannot  be  judicially  settled,  but  the 
section  clearly  contemplates  some  possible  controversy  over  an 
intermediate  account.  The  only  way  to  controvert  an  account 
is  by  filing  objections.  In  the  case  of  an  intermediate  account 
the  objections  must  be  confined  to  the  question  of  sufficiency 
under  the  Code  (section  2514,  subd.  9),  as,  for  instance,  that 
the  account  does  not  disclose  the  acts  of  the  person  filing  in  a 
given  respect,  or  in  any  respect,  or  that  it  does  not  reveal  the 
condition  of  the  estate.  Or  if  the  vouchers,  or  the  affidavit, 
required  by  section  2729  are  not  filed  with  the  account,  that 
might  be  a  proper  ground  of  objection.  See  Buclian  v.  Rintoul, 
70  N.  Y.  1,  3. 

It  has  been  held  that  where  it  appears  upon  an  intermediate 
accounting  that  the  accounting  representative  has  wasted  or 
lost  funds  or  property  of  the  estate,  he  may  be  charged  there- 
with. Edate  of  Siherman,  Law  Journal,  November  27,  1895, 
and  cases  cited. 

§  9.  Compulsory  intermediate  accounts  by  others  than 
executors  and  administrators. 

GENEKAL    G0AEDIANS. 

The  table  in  section  4,  ante,  indicates  that  general  guardians 
are  amenable  to  a  compulsory  intermediate  accounting.  This 
is  true  in  this  sense.  The  sections  specified  in  the  table  re- 
late to  the  annual  inventory  and  account  which  such  guard- 
ians are  required  to  file.  This  annual  account  is  in  effect 
intermediate.  The  Surrogate  is  given  power  by  section  2845 
to  compel  the  guardian  to  supply  any  deficiency  which,  on 
the  examination  to  be' made  under  section  2844,  appears  in 
the  account  filed,  or  to  file  "a  more  full  or  satisfactory  ac- 
count. This  fixes  the  character  of  this  account.  It  is  clearly 
not  a  final  account,  nor  is  it  intended  to  be  judicially  set- 
tled. The  Court  of  Appeals  has  explicitly  held  {Matter  of 
Ilawley,  104  N.  Y.  250),  that  it  is  intended  merely  to  in- 
form the  court  as  to  the  manner  in  which  the  guardian  is 
discharging  his  trust ;  and  the  court  describes  it  as  an  inter- 
mediate account  incapable  of  judicial  settlement,  and  denied 
the  right,  consequently,  to  fix  or  allow  commissions  there- 
upon. It  is  to  be  noted  that  these  proceedings  are  ex  parte, 
wholly  dependent  upon  the  Surrogate.  Welch  v.  GaUagher,  2 
Dem.  40. 
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GUAEDIANS  BY  WILL  OK  DEED. 

Section  2855,  dealing  with  guardians  by  will  or  deed,  defines 
this  annual  account  as  intermediate,  and  makes  applicable 
§§  2812-2845  to  such  guardians.  But  in  case  of  such  guard- 
ians the  proceeding  is  not  ex  parte,  but  the  order  is  made 
upon  petition  of  the  ward,  or  of  any  relative  or  other  person 
in  his  behalf.     §  2855,  Code  Civil  Proc. 

TESTAMENTARY  TKIJSTEES. 

Section  2803  gives  the  Surrogate  power  to  require  a  testa- 
mentary trustee  to  render  an  intermediate  account  "  upon  peti- 
tion of  a  person  interested,  absolutely  or  contingently  in  the 
estate  or  funds  ....  or  in  the  application  thereof,  or  of  the 
income  or  other  proceeds  thereof."  Matter  of  Jackson,  16  Week. 
Dig.  345. 

As  has  been  noted,  however,  in  Part  VII,  the  trustee  may 
oust  the  Surrogate  of  his  jurisdiction  by  filing  a  verified  answer 
setting  forth  facts  which  show  that  it  is  doubtful  whether  the 
petitioner's  claim  is  valid  and  legal,  and  denying  its  validity  or 
legality,  as  required  by  section  2805.  Ihid.  In  the  absence  of 
such  an  answer  the  Surrogate  must  order  the  account  to  be  filed. 
It  has  been  held  to  be  immaterial  that  an  action  is  pending  in 
the  Supreme  Court  between  the  trustee  and  the  petitioner  in- 
volving conflicting  claims  to  the  fund  in  question.  Estate  of 
McCarter,  18  Week.  Dig.  433. 

It  has  farther  been  held  that  such  an  account  may  be  made 
the  subject  of  objection  and  inquiry,  but  the  inquiry  will  be  lim- 
ited to  testing  its  accuracy  ;  all  questions  of  conduct  and  pro- 
priety of  expenditures,  etc.,  must  be  deferred  until  a  judicial 
settlement.     Olaskin  v.  Sheehy,  2  Dem.  289,  Eollins,  Surr. 

ANCILLARY  EXECUTOES  OE  ADMINISTKATOES. 

Section  2702  makes  applicable  to  a  person  holding  ancillary 
letters  all  provisions  of  chapter  XVIII  relating  to  the  rights, 
powers,  duties  and  liabilities  of  executors  and  administrators, 
except  those  relating  to  the  disposition  of  a  decedent's  real  es- 
tate. If  then  the  conditions  described  in  any  subdivision  of 
section  2725  exist,  as  it  is  conceivable  some  of  them  might  ex- 
ist, the  Surrogate  may  direct,  of  his  own  motion,  and  in  his  dis- 
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cretion,  the  filine  of  an  intermediate  account.    Such  occasions 
are  of  rare  occurrence. 

§  10.  Voluntary  final  accounts. — The  third  column  in  the 
table  in  section  4,  ante,  indicates  three  classes  who  are  not 
given  an  absolute  right  to  a  voluntary  judicial  settlement  of 
their  accounts. 

The  first  is  a  temporary  administrator.  Bible  Society  v. 
Oakley,  4  Dem.  450.  When  an  executor  under  the  will,  or  a 
permanent  administrator  is  appointed,  it  is  his  duty  to  require 
the  temporary  administrator  to  account.  The  case  may  be 
supposed,  however,  of  a  temporary  administration  pending  a 
protracted  contest,  where  it  may  become  necessary  for  the  tem- 
porary administrator  to  resign  and  be  discharged  and  for  an- 
other temporary  administrator  to  be  appointed.  A  Surrogate 
would  be  sustained  under  such  circumstances  in  receiving  and 
settling  his  voluntary  account,  as  he  would  that  of  a  general 
administrator,  under  section  2605.  Usually  the  successor  or 
the  permanent  representative  can  be  relied  upon  to  require  a 
settlement  in  order  to  fix  definitely  the  amount  with  which  he 
is  himself  to  be  chargeable.  Moreover,  even  were  a  Surrogate 
to  receive  and  settle  the  voluntary  account  of  a  temporary  ad- 
ministrator this  could  not  deprive  the  permanent  representa- 
tive when  appointed  or  even  the  succeeding  temporary  admin- 
istrator of  his  right  to  compel  a  second  judicial  settlement. 

The  second  class  is  the  freeholder  who  may  be  appointed 
under  section  2767  in  certain  emergencies  to  execute  a  decree 
for  the  mortgage,  lease,  or  sale  of  a  decedent's  property  to 
pay  his  debts.  His  bond  which  he  must  tile  under  sections 
2766  and  2767  only  requires  him  to  account  "  whenever  be  is 
required  to  do  so,  by  a  court  of  competent  jurisdiction." 

The  third  class,  an  executor  de  son  tort,  obviously  will  not 
seek  a  voluntary  settlement  of  his  account. 

§  11.  Same  subject. — Who  can  so  account. — It  is  now 
necessary  to  enumerate  the  Code  provisions  permitting  volun- 
tary and  compulsory  accountings  by  or  against  the  various 
persons  who  may  be  entitled  to  begin  or  be  amenable  to  the 
proceeding. 

A.    EXECUTORS    AND    ADMINISTEATOES. 

These  representatives  are  given  ample  opportunity  of  secur- 
ing a  judicial  settlement  of  their  accounts.    It  is  provided  that : 
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In  either  of  the  following  cases,  an  executor  or  adminis- 
trator may  present  to  the  surrogate's  court  his  account  and  a 
written  petition,  duly  verified,  praying  that  his  account  may 
be  judicially  settled ;  and  that  the  sureties  in  his  otflclal  bond 
or  the  legal  representatives  of  such  surety  and  all  creditors 
or  persons  claiming  to  be  creditors  of  the  decedent,  except 
such,  as  by  vouchers  annexed  to  the  account  filed,  appear  to 
have  been  paid,  and  the  decedent's  husband  or  wife,  next  of 
kin  and  legatees,  if  any ;  or,  if  either  of  those  persons  has 
died,  his  executor  or  administrator,  if  any,  may  be  cited  to 
attend  the  settlement ; 

1.  Where  one  year  has  elapsed  since  letters  were  issued  to 
such  executor  or  administrator. 

2.  Where  notice  requiring  all  persons  having  claims  against 
the  deceased  to  exhibit  the  same,  with  the  vouchers  thereof, 
to  such  executor  or  administrator  has  been  duly  published 
according  to  law.    §  31 28,  Code  Civil  Proc.  in  part. 

(See  §  2743,  post.-) 

These  provisions  are  sufficiently  explicit.  It  Is  essential 
that  one  of  the  two  cases  specified  exist.  As  to  the  expira- 
tion of  one  year  from  letters,  the  object  is  to  safeguard  against 
proceedings  to  revoke  probate.  See,  as  to  construction  of  this 
lirst  subdivision,  Matter  of  Bronner,  30  Misc.  31 ;  Matter  of 
Lavjson,  36  Misc.  96  ;  Matter  of  Lansing,  37  Misc.  177.  While 
the  Code  intimates  that  as  soon  as  notice  is  published  an  ac- 
count may  be  tiled  {Matter  of  Crowley,  33  Misc.  624),  yet  only 
an  administrator  in  intestacy  can  progress  such  account  to 
distribution,  by  operation  of  section  2743.  See  Matter  of 
La/mson,  36  Misc.  96,  and^osi,  "  Distribution."  Hence  execu- 
tors, or  administrators  c.  t.  a.  are  required  in  practice  to  wait 
one  year.  There  is  one  other  case  provided  :  An  executor  or 
administrator  who  has  been  cited  to  a  compulsory  accounting 
under  sections.2726  and  2727  may  on  the  return  of  the  citation 
issued  in  such  proceeding  present  a  petition  such  as  is  pre- 
scribed in  section  2728  provided  one  year  has  expired  since 
his  letters  issued  to  him.  §  2727,  Code  Civ.  Proc,  quoted - 
jyost.  When  this  occurs  the  hearing  on  the  first  citation  is 
adjourned  till  the  return  day  of  the  citation  issued  on  the  pe- 
tition of  the  representative.  Then,  on  such  return  day,  the 
involuntary  and  voluntary  proceedings  are  consolidated,  the 
Surrogate  retaining  in  the  consolidated  proceeding  any  power 
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he  could  exercise  in  either  of  the  proceedings  consolidated. 
Ihid.;  Estate  of  James  Mulry,  N.  Y.  Law  Journal,  March  14, 
1900  ;  Matter  of  Hodgman,  10  N.  Y.  Supp.  491 ;  Matter 
of  Shipman,  82  Hun,  108,  112.  Proceedings  not  of  exactly 
similar  scope  must  not  be  consolidated.  Matter  of  Wood,  34 
Misc.  209. 

A  voluntary  accounting  proceeding  terminates  with  the 
death  of  the  accounting  person.  Pease  v.  Gillette,  10  Misc. 
467.  See  Herhert  v.  Stevenson,  3  Dem.  236.  Also,  Matter  of 
Schlesinger,  36  App.  Div.  77  ;  Matter  of  Steencken,  51  App. 
Div.  417 ;  Matter  of  Kuoh,  33  Misc.  672.  But  by  amend- 
ment to  section  2606,  quoted  below,  full  provision  is  made  for 
reviving  such  proceeding.  If  one  of  two  accounting  executors 
die  before  the  decree,  it  was,  before  this  amendment,  held 
that  the  Surrogate  could  enter  no  decree  charging  a  liability 
upon  the  deceased  executor,  but  only  fix  the  amount  of  prop- 
erty in  the  hands  of  the  survivor,  and  provide  for  its  being 
distributed  or  safeguarded  as  might  seem  wisest.  Matter  of 
Steencken,  supra. 

An  administrator  with  the  will  annexed,  it  has  been  held, 
need  not  wait  until  a  year  has  elapsed  since  letters  issued  to 
himself.  Matter  of  Burling,  5  Dem.  47,  49;  CutJibert  v. 
Jacohson,  2  Dem.  134.  This  is  based  on  the  theory  that  he 
continues  the  previous  adminfstration.  It  would  seem,  as- 
suming the  theory  to  be  correct  iu  this  connection,  that  one 
year  should  have  elapsed  since  letters  issued  to  the  original 
representative,  wjiom  he  succeeds.  This  was  not  raised  in  the 
case  cited.  In  Matter  of  Crowley,  33  Misc.  624,  Thomas, 
Burr.,  held  that  he  had  no  power  to  compel  the  second  repre- 
sentative to  account  until  a  year  expired  from  the  date  letters 
issued  to  him,  following  In  re  Menck,  5  N.  Y.  St.  Kep.  341. 
In  this  case  the  original  administration  had  continued  seven 
years. 

Section  2728  prescribes  further  who  are  proper  parties  to  such 
an  accounting,  who  may  contest  the  account,  and  what  the  Sur- 
rogate's duty  is  in  the  premises.  (The  provision  here  omitted  as 
to  contesting  intermediate  accounts  may  be  found  in  §  8,  above.) 

If  one  of  two  or  more  co-executors  or  co-administrators 
presents  his  account  and  a  petition  for  a  judicial  settlement 
of  his  separate  account,  it  must  pray  that  Ms  co-executors  or 
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co-administrators  may  also  be  cited.  Upon  tlie  presentation 
of  account  and  a  petition,  as  prescribed  in  this  section,  the 
siiiTogate  must  issue  a  citation  accordingly.  On  the  return 
of  a  citation  issued  as  prescribed  in  this  section  the  surrogate 
must  take  the  account,  and  hear  the  allegations  and  proofs  of 
the  parties  respecting  the  same.  Any  party  may  contest  the 
account,  with  respect  to  a  matter  affecting  his  interest  in  the 
settlement  and  distribution  of  this  estate.  .  .  . 

A  creditor,  or  person  interested  in  the  estate,  although  not 
cited,  is  entitled  to  appear  on  the  hearing,  and  thus  make 
himself  a  party  to  the  proceeding.  When  letters  issued  to 
an  executor  or  administrator  have  been  revoked,  he  may  pre- 
sent to  the  surrogate's  court  a  written  petition,  duly  verified, 
praying  that  his  account  be  judicially  settled,  and  that  his 
successor,  if  a  successor  has  been  appointed,  and  the  other 
persons  specified  in  this  section  be  cited  to  attend  the  settle- 
ment.   §  3t38,  Code  Civil  Proc.  in  part. 

In  New  York  Coimty,  Eule  24  requires  the  account  oifered 
for  settlement  to  be  filed  with  the  petition.  This  is  the  general 
rule  elsewhere  as  well.  In  issuing  the  citation,  care  must  be 
taken  that  its  requirement  meet  the  prayer  of  the  petition. 
Where  a  petition  prayed  that  certain  persons  be  cited  to  "at- 
tend the  accounting"  of  an  executrix,  and  for  a  judicial  set- 
tlement of  the  account  of  such  executrix,  it  was  held  that  the 
citing  of  parties  simply  "to  attend  the  accounting"  of  the 
executrix  was  not  sufficient  to  base  a  judicial  settlement  upon, 
and  that  the  accounting  must  be  treated  as  an  intermediate 
one.     Schlegel  v.  WincM,  2  Dem.  232,  235. 

B.  KXECUTOE  OE  ADMINISTEATOE  OF  DECEASED 
EXECUTOE,  ETC. 

The  somewhat  nonsecutive  arrangement  of  the  Code  is  illus- 
trated by  the  fact  that  the  provisions  relating  to  accountings  by 
executors  or  administrators  of  deceased  executors,  administra- 
tors, guardians  or  testamentary  trustees,  are  to  be  found  not  in 
title  4,  but  in  title  2,  of  chapter  XVIII.  The  connection  is 
not  altogether  illogical,  as  it  follows  immediately  the  provisions 
as  to  appointing  a  successor  to  one  whose  letters  have  been  re- 
voked and  compelling  such  to  account.  These  provisions  are 
contained  in  section  2606.  So  far  as  they  relate  to  a  volun- 
tary accounting,  they  are  as  follows: 
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An  executor  or  administrator  of  a  deceased  executor,  ad- 
ministrator, guardian,  or  testamentary  trustee  may  volunta- 
rily account  for  the  acts  and  doings  of  tlie  decedent,  and 
for  the  trust  property  which  had  come  into  his  possession  or 
into  the  possession  of  the  decedent.  And  on  the  death  hereto- 
fore or  hereafter  of  any  executor,  administrator,  guardian, 
or  testamentary  trustee  while  an  accounting  by  or  against  him 
is  pending  before  a  surrogate's  court,  such  court  may  revive. 
said  proceeding  against  his  executor,  administrator  or  suc- 
cessor, and  proceed  with  such  accounting,  and  determine  all 
questions  and  grant  any  relief  that  the  surrogate  would  have 
power  to  deteimine  or  grant  in  case  such  decedent  had  not 
died,  or  in  a  case  where  the  executor  or  administrator  of  said 
last  mentioned  decedent,  acting  at  the  time  of  such  revival, 
had  voluntarily  petitioned  for  an  accounting  as  provided  for 
in  this  section. 

On  a  petition  filed  either  by  or  against  an  executor  or  ad- 
ministrator of  a  deceased  executor,  administrator,  guardian 
or  testamentary  trustee,  or  on  a  revival  and  continuation  of 
an  accounting,  pending  by  or  against  such  decedent  at  the 
time  of  his  death,  the  successor  of  such  decedent  and  all  per- 
sons who  would  be  necessary  parties  to  a  proceeding  com- 
menced by  such  decedent  for  a  judicial  settlement  of  his 
accounts,  shall  be  cited  and  required  to  attend  such  settle- 
ment. The  surrogate's  court  may  at  any  time,  on  its  own 
motion,  or  on  the  motion  of  any  party  to  any  one  of  two  or 
more  such  proceedings,  consolidate  such  proceedings,  but 
without  prejudice  to  the  power  of  the  court  to  make  any  sub- 
sequent order  in  either  of  them.  §  3606,  Code  Civil 
Proc.  in  part. 

When  the  first  edition  of  this  work  was  issued  the  section 
provided  after  the  words  "  may  voluntarily  account,"  "for  any 
of  the  trust  property  which  has  come  to  his  possession,  and 
upon  his  petition  such  successor,  or  surviving  executor,  admin- 
istrator, guardian  or  other  necessary  party  shall  be  cited  and 
required  to  attend  such  settlement."  And  the  author  (review- 
ing the  cases  which  held  that  under  this  section  there  could  not 
be  a  voluntary  accounting  for  all  the  acts  of  the  decedent  in 
his  representative  capacity,  excepting  in  a  compulsory  proceed- 
ing at  the  instance  of  the  successor  or  survivor,  executor,  ad- 
ministrator or  guardian  or  of  a  creditor  or  person  interested 
in  the  estate  or  a  guardian's  Avard),  suggested  that  this  offered 
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an  illustration  of  casus  omissus.  For  this  limited  account  as 
voluntarily  rendered  was  only  conclusive  as  to  property  which 
had  come  into  the  accounting  party's  possession. 

The  language  of  the  section  as  it  now  stands  is  comprehen- 
sive. It  was  amended  by  chapter  409  of  the  Laws  of  1901,  and 
subsequently  by  chapter  349  of  the  Laws  of  1902.  The  latter 
merely  inserting  the  words  "  heretofore  or  hereafter "  in  the 
provision  as  to  the  death  of  any  accountant  during  the  pro- 
ceeding, in  which  case  revival  thereof  could  be  directed  by  the 
Surrogate. 

The  limitations,  therefore,  originally  indicated  In  re  Traslc's 
Estate,  49  N.  Y.  Supp.  825,  and  similar  cases  (see  Matter  of 
Williams,  26  Misc.  636),  are  done  away  with  and  the  rep- 
resentative of  the  deceased  representative  may  now  file  volun- 
tary account  of  the  acts  and  doings  of  the  decedent  and  for 
the  trust  property  which  have  come  into  his  possession  or  had 
come  into  the  possession  of  his  decedent.  A  decree  upon  such 
an  accounting  will  be  conclusive  as  to  the  whole  trust  estate 
as  against  all  those  who  are  cited  and  the  representative  of  the 
decedent,  executor,  administrator,  guardian  or  testamentary 
trustee  may  be  relieved  from  all  further  liability  in  respect  of 
said  trust  estate.  It  has  been  held  that  where  deceased  exec- 
cutor  held  a  fund  ample  to  cover  annuities,  and  was  also  resid- 
uary legatee,  and  her  executor  turned  over  the  fund  to  co-exec- 
utor of  deceased  executrix,  who  wasted  it,  held  he  could  not 
be  compelled  to  account  out  of  deceased  executrix's  residuary 
estate.     Matter  of  Smith  A&  k^^^.  T>w .  il%. 

If  the  decedent  was  one  of  several  executors  or  administra- 
tors or  guardians  or  trustees,  the  survivors  may  proceed  and 
complete  the  administration  of  the  trust  estate,  pursuant  to  the 
letters.  §  2692,  Code  Civ.  Proo. ;  Rood  v.  Haywood,  124  ¥.  Y.  1. 
And,  ordinarily,  their  final  accounting  will  serve  every  pur- 
pose requisite  to  the  protection  of  creditors  and  persons  bene- 
ficially interested.  This  proceeding  under  §  2606  is  subject  to 
the  ten  year  limitation.  The  statute  runs  from  the  death  of 
the  representative  whose  executor  or  administrator  is  called  to 
account.     Matter  of  Rogers,  153  N.  Y.  316. 

C.  GENEEAL  GUAEDIANS. 

Guardians  may  present  a  petition  for  the  judicial  settlement 
of  their  accounts  (§  2849,  Code  Civ.  Proc),  in  any  case  where 
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they  could  be  required  to  do  so  under  sections  2847  or  2848.  The 
language  of  section  2848  indicates  that  a  guardian  must  show,  to 
justify  the  application,  that  he  has  received  money  or  property 
of  the  ward  for  which  he  has  not  accounted.  When  he  is  a 
guardian  of  the  person  he  may  allege  that  he  has  money  or 
property  of  the  ward  which  he  has  not  paid  or  delivered  to  the 
general  guardian  of  the  infant's  property. 

In  Matter  of  Colon's  Edate,  1  Tuck.  244,  it  was  held  a  guard- 
ian could  settle  his  account  before  the  proper  Surrogate  where 
he  claimed  to  have  expended  upon  the  ward  all  the  ward's  prop- 
erty and  more;  and  that  if  the  decree  settling  his  account 
showed  the  ward  to  be  indebted  to  the  guardian,  he  could  then 
take  the  necessary  proceedings  to  enforce  such  claim  against 
other  property  of  the  ward.  But  it  was  held  that  his  claim  to 
have  expended  his  own  money  for  the  Avard,  not  fixed  by  such 
accounting,  was  not  a  claim  upon  which  he  could  stand  to  com- 
pel an  accounting  by  executors  of  a  will  giving  a  legacy  to  the 
ward,  so  as  to  secure  in  such  proceeding  the  satisfaction  of  his 
overpayments. 

Section  2850  prescribes  the  procedure  upon  all  such  account- 
ings whether  voluntary  or  compulsory.: 

Upon  the  presentation  of  a  petition,  as  prescribed  in  either 
of  the  last  three  sections,  the  surrogate  must  issue  a  cita- 
tion accordingly.  Section  two  thousand  seven  hundred  and 
twenty-seven,  sections  two  thousand  seven  hundred  and 
thirly-lhree  to  two  thousand  seven  hundred  and  thirty-seven, 
both  inclusive,  and  sections  two  thousand  seven  hundred  and 
forty-one  and  two  thousand  seven  hundred  and  forty-four  of 
this  act,  apply  to  a  guardian  accounting  as  prescribed  in  this 
article,  and  regulate  the  proceedings  upon  such  an  account- 
ing. The  accounting  party  must  annex  to  every  account  pro- 
duced and  filed  by  him  an  affidavit,  in  the  form  prescribed  in 
this  .irticle  for  the  affidavit  to  be  annexed  by  him  to  his  an- 
nual inventory  and  account.  A  guardian  designated  in  tiiis 
title  is  entitled  to  the  same  compensation  as  an  executor  or 
administrator.     §  3850,  Code  Civil  Proc. 

Note.     §§2733-2737  are  now  in  §§  2729  and  2730;  and  §  2734  is 
now  in  §  2729. 

Substantially  similar  are  the  provisions  permitting  a  guardian 
appointed  by  will  or  deed  to  petition  for  a  judicial  settlement 
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of  his  account.    They  are  contained  in  section  2856,  which  is 
quoted  in  Part  VII,  at  page  1414,  ante. 
It  is  additionally  provided  that 

a  decree,  made  upon  the  judicial  settlement  of  the  account 
of  a  guardian  appointed  by  will  or  by  deed,  as  prescribed  in 
this  article  (t.  e.  art.  3,  title  7,  of  chap.  XVIII)  or  the  judg- 
ment rendered  upon  appeal  from  such  decree,  has  the  same 
force  as  a  judgment  of  the  Supreme  Court  to  the  same  effect. 
§  2857,  Code  Civil  Proc. 

It  is  only  where  the  accounting  is  founded  upon  the  guard- 
ian's petition  that  the  sureties  must  be  cited  (see  §  2849, 
cmte,  at  p.  1413),  otherwise  there  is  no  occasion  to  cite  them, 
and  the  decree  is  binding  upon  them  in  the  absence  of  fraud 
and  collusion.  Eherle  v.  Schilling,  32  Misc.  195,  197  ;  Casoni 
V.  Jerome,  58  N.  Y.  315 ;  Douglass  v.  Ferris,  138  N.  Y.  192. 

D.  TESTAMENTARY  TEtJSTEES. 

In  Part  VII,  ante,  at  page  1338,  is  set  out  section  2810  which 
prescribes  the  procedure  on  tlie  judicial  settlement  of  the  ac- 
count of  a  testamentary  trustee  upon  his  own  petition.  That 
section  prescribes  who  are  to  be  cited  to  attend  the  settlement 
of  the  account.  It  permits  intervention  by  persons  beneficially 
interested  in  the  estate  or  fund  which  came  to  the  accounting 
person's  hands,  or  in  the  proceeds  thereof.  Such  intervention 
■  is  not  permitted,  however,  until  the  hearing,  and  an  application 
prior  thereto  is  premature,  and  must  be  denied,  or  deferred  un- 
til the  hearing.     Estate  of  Wood,  7  N.  Y.  St.  Eep.  721. 

E.    PERSONS    WHOSE    LETTERS    HAVE   BEEN    REVOKED. 

When  letters  issued  to  an  executor  or  administrator  have 
been  revoked,  he  may  present  to  the  surrogate's  court  a  writ- 
ten petition,  duly  verified,  praying  that  his  account  be  judi- 
cially settled.    §  3738,  Code  Civil  Proc.  in  part. 

Upon  such  proceedings,  the  successor  if  one  has  been  ap- 
pointed, must  be  cited,  as  well  as  all  persons  who  are  proper 
parties  under  section  2728  to  the  usual  voluntary  accounting  by 
executors  or  administrators.     Hid. 
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f.  persons  holding  ancillary  letters.   • 

Sections  2700,  2701  and  2702, q.v.,a\l  indicate  that  ancillary 
executors  or  administrators  are  liable  to  account,  and  may  vol- 
untarily account.  The  last  section  makes  applicable  to  them 
all  provisions  applicable  to  domestic  representatives,  excepting 
as  above  noted,  those  relating  to  the  disposition  of  decedent's 
real  estate  to  pay  his  debts.  But  the  main  purpose  of  an  ancil- 
lary administration  must  be  kept  in  mind.  It  is  recognized  in 
section  2700.  It  is  to  transmit  the  assets  collected  in  this  State 
to  the  State  or  country  of  principal  administration.  Matter 
of  Mich,  160  N.  Y.  87, 92 ;  Matter  of  Dunn,  39  App.  Div  510. 
All  local  rights  may  be  protected  by  precautionary  clauses  in  the 
decree  awarding  the  letters,  or  by  order  made  during  the  ad- 
ministration. He  is  entitled  to  be  credited  upon  his  account- 
ing all  money  or  other  property  so  transmitted  at  any  time 
before  he  may  have  been  directed  to  retain  it. 

§  12.  Compulsory  accountings — Who  may  be  required  to 
account. — The  table  in  section  4,  ante,  indicates  that  the  Surro- 
gate's power  to  compel  a  judicial  settlement  of  the  accounts  of 
all  persons  holding  letters  from  his  court,  or  dealing  with  es- 
tates under  his  jurisdiction,  is  comprehensive. 

It  is  unnecessary  to  discuss  separately  each  kind  of  compul- 
sory accounting.  The  general  procedure  outlined  in  the  follow- 
ing chapter  covers  the  ground  sufficiently.  The  subjoined  table 
however  analyzes  the  various  proceedings  by  indicating  («)  the 
cases  when  such  proceedings  may  be  initiated ;  {h)  the  persons 
at  whose  instance  they  can  be  begun ;  and  (c)  the  persons  to 
be  cited. 
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Table  oe  Final  Compulsory  Accountings  (^Note). 

Containing  Analj'sis  of  Code  Provisions. 

Note,     "Final"  is  used  arbitrarily  only,  as  indicating  any  account  cap- 
able of  being  judicially  settled. 


Description  of 

persons. 


A.  Executor  or 
administrator. 


R.      Temporary 
administrator. 


C.  Execxitor  or 
administi'ator 
o  f  deceased 
Ex'r,  Adm'r, 
Guardian  or 
Test.  Trustee. 


Gases  when  he  may  be 
required  to  account. 


1.  Where  one  year  has  ex- 
pired since  letters  were 
issued  to  him.  6  2726,  U. 
C.  P. 

2.  Where  letters  issued  to 
him  have  been  revoked, 
or,  for  any  other  reason, 
his  powers  have  ceased. 
Ibid. 

3.  Where  he  has  disposed 
of  all  OL-  part  of  a  dece- 
dent's real  estate  pursu- 
ant to  a  decree  under 
title  5of  chap.  18.    Ibid, 

4.  Where  he  has  exercised 
a  power  under  the  will, 
as  to  decedent's  realty, 
or  the  rents,  profits  or 
proceeds  thereof,  and  a 
year  has  elapsed  since 
his  letters  issued.  Ibid. 
Baldwin  v.  Smith,  3 
App.  Biv.  350. 


At  whose  instance. 


At  any  time.  §  2726, 0.  C- 
P.  subd.  4. 

As  soon  as  permanent  rep- 
resentative qualifies. 


At  any  time  after  he  shall 
have  qualified.  §§  26iJ6, 
2603,  26()5,  C.  C.  P.  Mai- 
ter  of  Wiley,  119  N.  Y. 
642:  Mattel-  of  Jiogers, 
153  N.  Y.  316,  323;  Peltz 
v.  Schultes,  64  Hun,  369. 

Kote.  The  representative 
stands,  ior  all  pnrnoses 
of  the  accouniing,  in 
place  of  the  di  cedent. 
Matter  of  Clark,  119 
N.  Y.  427. 


1.  A  creditor.  §2727, 
C.  C.  P.  Ferj-is'  Es- 
tate, 1  Tuck.  15. 

But  not  if  his  claim  be 
disputed.  Matter 
of  Whiteheady  38 
App.  Biv.  319. 

2.  A  person  interested 
in  the  estate  or  fund. 
Ibid. 

Note.  This  includes  a 
child  born  after  the 
making  of  a  will,  or 
any  person  in  its  be- 
half.  Ibid.  This 
also  includes  great 
grandchild.  Alatter 
of  rra^^s.  68  App .357. 

See  ^  2514,  subd.  11, 
defining  "  person  in- 
terested." Includes 
legatee.  Matter  of 
liainforth,  37  Misc. 
660. 

3.  Surety  of  the  rep- 
resentative.   Ibid. 

Note.  This  includes 
the  legal  represen- 
tative of  such 
surety.    Ibid. 

4.  A  co-executor. 
Wood  V.  Brown,  34 
N.  Y.337;  Matter  of 
Rumsey,  45  St.  Eep. 
453. 

5.  Keceiver  of  a  lega- 
tee in  supplemen- 
tally proceedings. 
Matter  of  Beyea,  ID 
Misc.  198;  Matter  of 
Bainey,  5  id.  367. 

But  not  if  executor  is 
the  judgment  debt- 
or. W  or  rail  v. 
Briggs,  1  Kedf.  449. 


Who  must  be  cited. 


Surrogate.  §  2726,  C. 
C.  P. 

Permanent  represen- 
tative. §  2605,  G.  C.  P. 

Persons  interested  in 
the  estate. 


Successor  in  the  ad- 
mjnisti-ation  of  the 
trust.  §§  2606,  2605, 
G.  C.  P.  Matter  of 
^Fa^son,  64 Hun, 369. 

Surviving  ex'r,  adm'r 
or  guardian.     Ibid. 

Creditor. 

Person  interested  in 
estate.    Ibid. 

Ward  of  deceased 
guardian.    Ibid. 

Surviving  trustee. 
Matter  of  Kreiscker, 
30App.i>iv.  313,315. 

Legatee  <jf  original 
ttstalor.  Matter  of 
Irvin,  ^^  App.  I>iv. 
158. 


Primarily,  the  ac- 
counting repre- 
sentative. 

Subsequently,  "if  it 
appears  that  there 
is  a  surplus,  dis- 
tributable to  cred- 
itors or  persons 
interested,  the 
Surrogate,  at  nny 
time,  may  issue  a 
supplemental  cita- 
tion, direcled  to 
the  persons  who 
must  be  cited  on 
the  petition  of  an 
executor  or  ad- 
ministrator" in 
voluntary  pro- 
ceedings. 

This  includes  (see 
§2728).  sureties  on 
the  official  bond; 
or  their  legal  rep- 
resentatives; all 
creditors,  or  per- 
sons claiming  to 
be  creditors  ot  the 
decedent  (except 
such  as  by  vouch- 
ers annexed  to the 
account  filed  ap- 
pear to  have  betn 
paid)  decedent's 
husband  or  wife; 
next  of  kin;  lega- 
tees, or  personal 
representatives  of 
foregoing. 


The  temporary  ad- 
ministrator. 

The  permanent  rep- 
resentative if  he 
has  qualified.  If 
he  has  not,  the  ac- 
counting may  be 
deferred  till  he 
does.  Bible  Soci- 
ety v.  Oakley,  4 
I  Jem.  450. 

The  husband,  wi- 
dow, next  of  kin. 

Persons  interested. 


'ihe  representative 
called  to  account. 
In  re  Trask's  Es- 
tate, 49  iN.  Y, 
Supp.  825,  827. 
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Table  of  Final  Compulsoky  Accountings — Continued. 


Description  of 
persons. 


D.  General 
Guardian  of 
property. 


E.  Of  tkeperson. 


F.  Gviardian  by 
will  or  deed. 


G.        Testamen- 
tary trustee. 


H.  Person 
■whose  letters 
have  been  re- 
voked. 


I.  A  r.  ciliary 
executor  o  r 
administrator. 


J.  Executor 

de  son  tort. 


K.  Freeholder 
in  proceedings 
to  sell  dece- 
dent's realty 
to  pay  his 
debts. 


Cases  when  he  may  be 
required  to  account. 


1.  After  the  ward  attains 
his  majority.  §  2a47,  C. 
C.  P. 

2.  After  the  ward's  death. 
Ibid. 

3.  Upon  reversal  of  decree 
appointing  the  guard- 
ian.   Ibid. 

Note.  These  3  cases  are 
the  only  cases  where 
a  testamentary  guard- 
ian's account  can  be 
compelled.  Matter  of 
Bawley,  104  N.  Y.  250. 

4.  Upon  the  guardian's 
discharge.  §  2837,  G.  C. 
P. 


Same  as  1-3  above  under 
§§  2847-2848,  C.  0.  P. 


Same  as  iu  case  ot  general 
guardian.  See  §  285G, 
O.  C.  P. 


1.  When  ayear  has  expired 
since  will  was  admitteii 
to  probate.  §  2_07,  0.  C. 
P.  subd.  1. 

2.  When  the  trustee  has 
been  removed,  o  for  any 
other  reason,  his  powers 
have  ceased.  ibid, 
subd.  2. 

3.  Where  the  trusts,  or 
on  ■  or  more  distinct 
and  separate  trusts, 
created  by  the  terms  of 
the  will,  have  been  exe- 
cuted, or  are  ready  to  be 
executed.    Ibid.  subd.  2. 

This  means  that  the  per- 
sons beneficially  inter- 
ested must  be  either  by 
the  terms  of  the  will,  or 
by  operation  of  law,  en- 
titled to  money  or  per- 
sonal property  from  ihe 
trustee,    lb  d. 


Upon    the    revocation. 
§2605,  G.  C.  P. 


When  admiinstration  is 
complete,  unless  specific 
directions  are  set  out  in 
decree  granting  letters, 
c.  g.,  to  account  when 
local  credit'Ts  shall 
have  been  naid 


When  his  Ueaiingj^  with 
the  property  come  to  the 
Sm-rogate's  knowledge. 


In  any  C'ise  when  the 
exeoutor  or  adminis- 
trator be  takes  the  place 
of  in  executing  the  de- 
cree, could  be  required 
to  account.  §  2726,  G.  C. 
P.  subd.  4, 


At  whose  instance. 


By  the  ward.    §  2&47, 

0.  0.  P. 
By    the     ward's     le- 

fal    representative, 
bid. 
By  the  new  guardian 

when      appointed. 

Ibid.    Matter    of 

Hurlburt,    43    Hun, 

311. 
Generally. 
By     the      guardian's 

successor.    Ibid, 
By     the    surety,    or 

his     representative. 

Ibid. 
By  the  successor   or 

the  ward.    §  2837,  C. 

C.P. 


Same  as. above,  or  by 
general  guardian  of 
the  infant's  prop- 
erty.    §  2818,  G.  O.  P. 

Same. 


By  finy  person  benefi- 
cially interested  m 
the  execution  of 
any  of  the  trusts. 
§  2808,  C.  C.  P. 

If  an  infant,  by  any 
one  in  his  behalf. 
Ibid. 

Surety  on  trustee's 
bond  or  legal  repre- 
sentative of  such 
sui'ety. 

Legatee  after  life  in- 
terest. Jn  re  Jones, 
30  Misc.  354. 


Successor,  §  2605,  C.  C. 
P.  Kemaining  exec- 
utor, adrainisirator, 
guardJMn  or  trustee. 


Who  must  be  cited. 


The  guardian  called 
to  account. 

The  ward  or  his 
legal  representa- 
tive. 

The  successor,  if 
any. 


Same. 


Same. 


See  §§  2809.  2727  and 
2728. 

Personal  represen- 
tatives of  life  ben- 
eficiary. Coyaii  V. 
McCabe,  23  Misc. 


See  §S  2605  and  2707. 


Same  as  in  case  of  ordinary  executor  or  ad- 
■  minislrator. 


Surrogate  or  any  per- 
son interested  or  a 
creditor. 

The  lawful  represen- 
tative. 

Any  person  entitled 
to  the  property. 
§27''6,  C.  C.P. 


Creditor  or  any  per- 
son interested  in  or 
entitled  to  share  in 
the  proceeds. 


The  wrongdoer. 
The    lawful    repre- 
sentative if  any. 


All  who  are  parties 
to  the  proceeding. 


CHAPTER  11. 

PEEPAEING  THE  ACCOUNT. 

§  1.  Form  and  contents  of  the  account.— It  is  advisable 
that  every  account  intended  for  judicial  settlement,  whether 
the  proceedings  in  which  it  is  presented  be  voluntary  or  com- 
pulsory, should  be  prepared  in  view  of  the  right  of  persons 
interested  to  object  to  its  items,  and  put  the  accounting  party 
to  his  proof  in  justification  of  their  proprietj'^  or  amount. 

No  one  can  be  more  interested  than  the  accounting  party 
himself  in  having  his  account  properly  made  up,  so  as  to  in- 
clude all  legal  debits  and  credits,  and  to  disclose  consecutively 
and  intelligibly  the  history  of  his  administration. 

The  law  assumes  that  one  who  administers  a  trust  will  do  so 
in  a  businesslilie  waj'.  For  instance,  it  is  a  reasonable  expec- 
tation that  he  should  keep  proper  books  of  account.  Where 
this  has  been  done,  it  can  seldom  be  necessary  to  employ  ex- 
perts to  prepare  the  account.  Only  in  exceptional  cases,  and 
to  a  limited  extent,  are  disbursements  for  such  accountant's 
services  recognized  and  approved.  Section  2562  provides 
for  extra  allowances  upon  accountings.  See  Part  II,  chap. 
VI. 

It  is  the  duty  of  an  executor  or  administrator  to  prepare  his 
own  account,  unless  he  can  show  that  such  preparation  would 
be  impossible.  Matter  of  Quin,  1  Conrloly,  381,  388,  Eansom, 
Surr. 

Lack  of  leisure  to  devote  to  its  preparation  is  not  an  excuse 
acceptable  to  the  courts.  Iljid.  But  tbe  fact  that  the  account 
is  voluminous,  or  intricate  and  involved,  may  be  shown.  Ibid. 
Still,  if  the  diflBculty  arises  from  the  fact  that  no  books. of  ac- 
count were  kept,  or  no  proper  accounts,  this  extra  expense 
must  be  borne  by  the  accounting  party.  Edate  of  Wilcox,  11 
Civil  Proc.  Rep.  115  ;  O'Reilly  v.  Meyer,  i  Dem  161 ;  Matter  of 
Woodard,  13  N.  Y.  St.  Rep.  161. 

In  the  case  first  cited  the  court  allowed  the  accounting  party 
toward  such  disbursement  the  amount  reasonably  disbursable 
had  he  kept  books.    But  the  limits  set  by  the  Code  m  ust  be  kept 
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in  mind.  In  Hall  y.  Campbell,  1  Dera.  415,  it  was  held  that  the 
account  must  be  rendered  and  settled  without  any  other  ex- 
pense to  the  estate  than  the  sums  authorized  to  be  allowed  to 
the  party  accounting  by  sections  2561-2562,  together  with  the 
taxable  disbursements  connected  with  the  judicial  proceedings, 
citmg  Fowler  v.  Zoohwod,  3  Kedf.  465,467  ;  BroiMs  Account- 
ing, 16  Abb.  (N.  S. )  457, 469.  If  a  disbursement  for  a  bookkeep- 
er's services  is  justified  by  setting  out  facts  satisfying  the  Sur- 
rogate that  his  services  were  requisite  to  the  proper  preparation 
of  the  account,  it  can  be  allowed.  Underhill  v.  Newhurger,  4 
Eedf.  499,  506. 

What  has  been  said  justifies  the  further  rule  that  fees  paid  to 
an  attorney  for  pj'ejparing  the  account  will  not  be  credited  to  the 
representative.  See  opinion  of  Eansom,  Surr.,  in  Inre  Smith'' s 
Etstate,  2  Connoly,  418  (extracted  at  page  290,  ante,  et  seq.). 
The  commissions  and  allowances  made  to  the  representative 
contemplate  not  only  his  administration,  but  all  his  acts  until 
his  discharge.  As  his  account  must  when  settled  be  the 
basis  from  which  to  ascertain,  by  computation,  his  remuner- 
ation, he  should  not  make  the  preparation  of  what  is,  in  effect, 
his  bill  to  the  estate,  the  basis  of  further  charge  to  the  estate. 
But  the  discussion  at  page  290,  above  cited,  will  show  that  the 
courts  are  reasonable  and  even  liberal  with  counsel  for  services 
properly  rendered  during  the  administration  period.  The  re- 
sponsibility of  determining  what  is  reasonable  rests  primarily 
on  the  one  administering,  and  it  is  important  that  he  should  be 
in  a  position  to  justify  all  such  payments  in  case  any  objection 
be  interposed  thereto,  upon  his  accounting.  Matter  of  Ho^ford, 
27  App.  Div.  427,  433.  Executors  and  administrators  should 
insist  upon  itemized  and  fully  itemized  statements  from  their 
counsel,  for  this  class  of  expenditures  is  a  fruitful  source  of 
objections  to  accounts.  Special  guardians  of  infants,  generally 
themselves  attorneys,  are  peculiarly  open  to  the  temptation  of 
objecting  to  such  items.  References  are  often  made  necessary 
and  all  the  expenses  and  allowances  incidental  thereto  entailed 
upon  estates,  by  the  fact  that  the  vouchers  for  legal  services 
are  so  insufficient  in  point  of  detail  as  to  invite  attack  on  the 
score  of  unreasonableness  or  exorbitance. 

§  2.  Same  subject— Skeleton  outline The  readiest  way  to 

explain  the  form  of  an  account  is  by  examining  a  precedent. 
The  account  may  properly  be  prepared  in  pursuance  of  the 
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formula  laid  down  by  Surrogate  liansom,  for  an  intermediate 
account,  and  quoted  from  in  the  foregoing  chapter  in  §  6. 
The  statutes  do  not  prescribe  any  special  form  to  be  adopted 
in  making  up  an  account.  Solomons  v.  Kurshe^dt,  3  Dem.  307, 
312.  Some  Surrogates  indicate  their  own  requirements  in  this 
regard  by  supplying  official  forms,  which  practitioners  in  their 
courts  are  expected  to  use,  with  such  modifications  as  the  pe- 
culiarities of  each  estate  may  require.  The  following  is  the 
form  prepared  for  use  in  the  county  of  New  York : 


Account  of  pro- 
ceedings. 


Note.  If  no  in- 
ventory was  filed, 
the  account  should 
furnish  the  infor- 
mation usually  so 
supplied.  In  re 
Dwight,  9  N.  Y. 
Supp.  927,  928. 


Surrogate's  Court, 

County  of  Kew  York. 
In  the  Matter  of  the  .Tudician 

Settlement  of  the  Account  >■ 

of  of  Deceased.  ) 

To  the  Surrogate's  Court  of  the  County  of  New 

York : 

of  the  County  of  New  York,  do  render 
the  following  account  of     proceedings  as 
of  deceased:  On  the  day  of  A.  D. 

189  Letters  were  issued  to  On 

the      day  of  A.  D.  189  caused  an  In- 

ventory of  the  personal  estate  of  the  deceased  to 
be  filed  in  this  office,  which  personal  estate  therein 
set  forth  amounts,  by  appraisement  by  the  ap- 
praisers duly  appointed,  to  $  {Note.) 

Schedule  A,  hereto  annexed,  contains  a  state- 
ment of  all  the  property  contained  in  said  Inven- 
tory, sold  by  at  public  or  private  sale,  with 
the  prices  and  manner  of  sale ;  which  sales  were 
fairly  made  by  at  the  best  prices  that  could 
then  be  had,  with  due  diligence,  as  then  be- 
lieved; it  also  contains  a  statement  of  all  the 
debts  due  the  said  estate  and  mentioned  in  said 
Inventory,  which  have  been  collected,  and  also 
of  all  interest  or  moneys  received  by  for  which 
legally  accountable. 

Schedule  B,  hereto  annexed,  contains  a  state- 
ment of  all  debts  in  said  Inventory  mentioned,  not 
collected  or  collectible  by  together  with  the  rea- 
sons why  the  same  have  not  been  collected  and  are 
not  collectible  ;  and  also  a  statement  of  the  arti- 
cles of  personal  property  mentioned  in  said  In- 
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ventory  unsold,  and  the  reasons  of  the  same  being 
unsold,  and  their  appraised  value;  and  also  a 
statement  of  all  property  mentioned  therein  lost 
by  accident,  without  any  wilful  default  or  negli- 
gence, the  cause  of  its  loss  and  appraised  value. 
No  other  assets  than  those  in  said  Inventory,  or 
herein  set  forth,  have  come  to  possession  or 
knowledge,  and  all  the  increase  or  decrease  in  the 
value  of  any  assets  of  said  deceased  is  allowed  or 
charged  in  said  Schedules  A  and  B. 

Schedule  C,  hereto  annexed,  contains  a  state- 
ment of  all  moneys  paid  by  for  funeral  and 
other  necessary  expenses  for  said  estate,  together 
with  the  reasons  and  object  of  such  expenditure. 

On  or  about  the  day  of  in  the  year 

189  caused  a  notice  for  claimants  to  pre- 

sent their  claims  against  the  said  estate  to 
within  the  period  fixed  by  law,  and  at  a  certain 
place  herein  specified,  to  be  published  in  two 
newspapers,  according  to  law,  for  six  months, 
pursuant  to  an  order  of  the  Surrogate  of  the 
County  of  New  York ;  to  which  order,  notice  and 
due  proof  of  publication  herewith  filed  refer 

as  part  of  this  account. 

Schedule  D,  hereto  annexed,  contains  a  state- 
ment of  all  the  claims  of  creditors,  presented  to 
and  allowed  by  or  disputed  by  and  for 

which  judgment  or  decree  has  been  rendered 
against  together  with  the  names  of  the  claim- 
ants, the  general  nature  of  the  claim,  its  amount, 
and  the  time  of  the  rendition  of  the  judgment ;  it 
also  contains  a  statement  of  all  moneys  paid  by 
to  creditors  of  the  deceased,  and  their  names, 
and  the  time  of  such  payment. 

Schedule  E,  hereto  annexed,  contains  a  state- 
ment of  all  moneys  paid  to  the  legatees,  widow, 
or  next  of  kin  of  the  deceased. 

Schedule  F,  hereto  annexed,  contains  the  names 
of  all  persons  entitled  as  widow,  legatee,  or  next 
of  kin  of  the  deceased,  to  a  share  of  estate, 
with  their  places  of  residence,  degree  of  relation- 
ship, and  a  statement  of  which  of  them  are  minors 
and  whether  they  have  any  general  guardian,  and 
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if  SO,  their  names  and  places  of  residence,  to  the 
best  of        knowledge,  information  and  belief. 

Schedule  G,  hereto  annexed,  contains  a  state- 
ment of  all  other  facts  affecting  administration 
of  said  estate,  rights  and  those  of  others  in- 
terested therein. 

cha  rge  as  follows  : 

With  amount  of  Inventory,         .         .     $ 
"  Increase,  as  shown  by 

Exhibit  A. 
credit  as  follows: 

With  amount  of  Loss  on  sales,  as  per 
Schedule  B,     . 
"  Debts  not  collected,  as 

per  do., 
"  Schedule  C,     . 

"  Schedule  D, 

"  Schedule  E,     . 

Leaving  a  balance  of     .         .         .  % 

to  he  distributed  to  those  entitled  thereto^  subject  to 
the  deductions  of  the  amount  of  commissions, 

and  the  expenses  of  this  accountuig.     The  said 
Schedules,  which  are  severally  signed  by  are 

part  of  this  account. 

%  3.  Same  subject — Contents. — The  usual  order  requiring 
an  account  to  be  rendered  for  judicial  settlement  follows  the 
statute  and  directs  that  the  representative  "  do  render  an  ac- 
count of  his  proceedings  as  "  executor  or  administrator  or  guard- 
ian or  trustee.  As  has  been  well  stated  "  Its  comprehensive- 
ness has  its  foundations  in  its  simplicity.  It  reaches  every  part 
of  his  administration  by  the  force  of  the  terras  used."  In  re 
Jones,  1  Eedf.  263,  264,  and  see  opinion  pp.  266,  268,  as  to 
contents  of  such  an  account  and  the  reasons  for  every  require- 
ment. See  also  Wilcox  v.  Smith,  26  Barb.  316 ;  St.  Johfis's 
Estate,  1  Tuck.  126. 

§  4.  What  is  to  be  accounted  for. — In  preparing  his  account 
the  executor  or  other  accounting  party  must  see  to  it  that  it  in- 
cludes all  with  which  he  is  chargeable.  But  this  means  only 
that  with  which  he  is  chargeable  in  his  representative  capacity. 
Thus,  where  a  will  conferred  upon  the  person  named  as  exec- 
utor personally  and  not  as  executor  a  power  to  sell  certain  real 
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property,  it  was  held  he  could  not  account  for  the  proceeds  on 
his  executor's  accounting,  nor  be  allowed  commissions  there- 
on therein.  Matter  of  Brown,  5  Dem.  223.  So  also,  where  an 
executor  disburses  an  annuity  out  of  a  fund  contributed  by  the 
heirs,  no  trust  being  created  by  the  will,  he  acts  as  the  agent 
of  the  heirs,  and  cannot  include  the  sums  in  his  accounting. 
Matter  of  Collins,  144  N.  Y.  522.  And  an  executor  who  is  also 
made  a  trustee  by  the  will  cannot  be  compelled  as  executor  to 
account  for  the  trust.  Matter  of  Cooper,  Q  Misc.  501.  If  the 
executor  collects  in  moneys,  which  the  will  gives  him  no  author- 
ity to  administer,  he  incurs  a  personal  liability  to  enforce  which 
the  Surrogate's  Court  has  no  jurisdiction.  Estate  of  Ooetschius, 
2  Misc.  278.  An  executor  being  also  the  guardian  of  an  infant 
may  credit  himself  for  the  maintenance  of  such  infants,  where 
he  has  never  had  any  money  turned  over  to  him  as  guardian. 
Matter  of  Gearns,  27  Misc.  76,  77,  citing  Brmjone  v.  Bedford, 
4  Dem.  304.  An  executor  may  be  allowed  on  the  accounting 
moneys  paid  by  them  on  land  contracts  by  which  testator  at 
his  death  was  obligated.  Matter  of  Davis,  AZ  App.  Div.  331, 
334.  The  rule  is  stated  in  Champion  v.  Brown,  6  Johns.  Ch. 
398.  See  also  Williams  v.  Kinney,  43  Hun,  8.  Claims  which 
cannot  be  liquidated  until  the  Surrogate  passes  upon  them  at 
the  accounting  need  not  be  set  out  in  the  account.  When  he 
has  adjusted  them,  they  are  to  be  covered  by  the  decree.  Mat- 
ter of  Kane,  64  App.  Div.  566,  571.  Good  practice  calls,  how- 
ever, for  some  informatory  schedule  setting  out  the  items, 
allowance  of  which  will  be  claimed  or  contested  by  the  account- 
ing party,  so  that  those  cited  may  examine  into  them  and  act 
as  they  are  advised. 

What  he  must  account  for  are  the  assets  of  the  estate.  But 
if  the  will  works  an  equitable  conversion  of  realty,  the  proceeds 
become  legal  assets  in  the  hands  of  the  executor  when  received 
by  him,  and  he  is  accountable  therefor  in  the  Surrogate's  Court. 
Stagg  v.  Jackson,  1  N.  Y.  206  ;  Hood  v.  Rood,  85  N.  Y.  561,  570. 

Where  the  decedent's  real  estate  was  devised  to  executors, 
and  they  received  the  rents  and  profits  thereof,  and  sold  part 
and  received  the  proceeds,  it  has  held  that  these  moneys  were 
assets  for  the  payment  of  debts  and  for  distribution,  and  they 
were  compelled  to  account  therefor  at  the  instance  of  judgment 
creditors  of  the  estate  under  a  deficiency  judgment.  Olacius  v. 
Fogel,  S8  N.  Y.  434,  445.     So  where  the  decedent  was  a  tenant 
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per  autre  vie,  his  unexpired  estate  is  a  chattel  real  and  goes  to 
the  executor  or  administrator.  Reynolds  v.  Collin,  3  Hill,  441 ; 
Norton  v.  Norton,  2  Sandf.  296.  So  where  a  person  had  a  life 
interest  in  certain  stock,  extraordinary  dividends  declared  upon 
the  stock  belonged  to  him  and  became  a  part  of  the  assets  of  his 
estate.  Woodruff's  Estate,  1  Tuck.  58.  Where  lands  of  the 
decedent  are  taken  in  exercise  of  the  right  of  eminent  domain, 
during  his  life,  the  proceeds  are  pa5rable  to  his  executors,  if  not 
paid  to  him  in  his  lifetime.  Balloxi  v.  Ballon,  8  "Week.  Dig. 
363.  Growing  crops  are  legal  assets.  Bradner  v.  Faulkner,  84 
X.  Y.  347 ;  Sherman  v.  Willeit,  42  N.  Y.  146  ;  Wadsworth  v. 
Alloott,  6  N.  Y.  64.  But  it  is  needless  to  multiply  illustrations. 
The  substantive  law  is  well  and  clearly  stated  in  the  text  books. 
See,  e.  g.,  Schouler  on  Ex'rs  and  Admr's. ;  Part  VII,  chap.  II ; 
and  Am.  &  Eng.  Ency.  of  Law,  subtopics. 

§  5.  The  account  must  be  verified.— The  Code  requires  a 
particular  form  of  verification  of  every  account  filed  in  the  Sur- 
rogate's Court.     The  provisions  are  as  follows : 

Affidavit  to  account ;  vouchers  :  examination  of  accounting 
party. 

To  each  account  filed  with  the  surrogate,  as  prescribed  in 
this  article,  must  be  appended  the  affidavit  of  the  accounting- 
party,  to  the  effect  that  the  account  contains,  according  to 
the  best  of  his  knowledge  and  belief,  a  fuU  and  true  state- 
ment of  all  his  receipts  and  disbiu'sements  on  account  of  the 
estate  of  the  decedent,  and  of  all  money  and  other  property 
belonging  to  the  estate,  which  have  come  to  his  hands,  or 
been  received  by  any  other  person,  by  his  order  or  authority, 
for  his  use,  and  that  he  does  not  know  of  any  error  or  omis- 
sion in  the  account,  to  the  prejudice  of  any  creditor  of,  or 
person  interested  in,  the  estate  of  the  decedent.  On  an  ac- 
counting by  an  executor  or  administrator,  the  accounting 
party  must  produce  and  file  a  voucher  for  every  payment, 
except  in  one  of  the  following  cases  : 

1.  He  may  be  allowed,  without  a  voucher,  any  proper  item 
of  expenditure,  not  exceeding  twenty  dollars,  if  it  is  supported 
by  his  own  uncontradicted  oath,  stating  positively  the  fact  of 
payment,  and  specifying  when  and  to  whom  the  payment  was 
made ;  but  all  the  items  so  allowed  against  an  estate,  on  all 
the  accountings  of  all  the  executors  or  administrators,  shall 
not  exceed  five  hundred  dollars. 
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2.  If  he  proves,  by  his  own  oath  or  another's  testimony, 
that  he  did  not  take  a  voucher  when  he  made  the  payment, 
or  that  the  voucher  then  taken  by  him  has  been  lost  or  de- 
stroyed, he  may  be  allowed  any  item,  the  payment  of  which 
he  satisfactorily  proves  by  the  testimony  of  the  person  to 
whom  he  made  it ;  or,  if  that  person  is  dead  or  cannot,  after 
diligent  search  be  found,  by  any  competent  evidence  other 
than  his  own  oath  or  that  of  his  wife.  But  an  allowance  can- 
not be  made,  as  specified  in  this  section,  unless  the  surrogate 
is  satisfied  that  the  charge  is  correct  and  just.  The  surro- 
gate may,  at  any  time,  make  an  order  requii'ing  the  account- 
ing party  to  make  and  file  his  account,  or  to  attend  and  be 
examined  under  oath,  touching  his  receipts  and  disburse- 
ments, or  touching  any  other  matter  relating  to  his  adminis- 
tration of  the  estate,  or  any  act  done  by  him  under  color  of 
his  letters,  or  after  the  decedent's  death  and  before  the  let- 
ters were  issued,  or  touching  any  personal  property  owned 
or  held  by  the  decedent  at  the  time  of  his  death.  No  profit 
shall  be  made  by  an  executor  or  administrator  by  the  increase, 
nor  shall  he  sustain  any  loss  by  the  decrease,  without  his 
fault,  of  any  part  of  the  estate ;  but  he  shall  account  for  such 
increase,  and  be  allowed  for  such  decrease  on  the  settlement 
of  his  accounts.  On  the  judicial  settlement  of  the  account  of 
an  executor  or  administrator,  the  surrogate  may  allow  the  ac- 
counting party  for  property  of  the  decedent  perished  or  lost 
without  the  fault  of  the  accounting  party.  §  3 '7  39,  Code 
Civil  Proc.  in  part. 

Former  §§ 2733,  2734,  2735,  2741,  consolidated;  also  R.  S.  2564, 
§57. 

§  5a.  Form  of  snch  affidavit. — By  chapter  293,  Laws,  1901, 
a  new  subdivision  3  was  added  to  this  section,  giving  priority 
to  reasonable  funeral  expenses,  and  prescribing  a  procedure  to 
enforce  payment  thereof.  This  amendment  is  quoted  under 
"Payment  of  Debts,"  ante.  Tlae  latter  paragraph  alone  is 
pertinent  to  this  discussion,  and  is  as  follows : 

If  upon  any  accounting  it  shall  appear  that  an  executor  or 
administrator  has  failed  to  pay  a  claim  for  funeral  expenses, 
the  amount  of  which  has  been  fixed  and  determined  by  the 
surrogate  as  above  set  forth  or  upon  such  accounting  he  shall 
not  be  allowed  for  the  payment  of  any  debt  or  claim  against 
the  decedent  until  said  claim  has  been  dischaxged.in  full; 
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but  such  claim  shall  not  be  paid  before  expenses  of  adminis- 
tration are  paid.  §  21129,  Code  Civil  Proc.  subd.  3, 
in  part. 

This  subdivision  3  has  been  held  to  apply  to  a  claim  accruing 
before  it  went  into  effect.  Matter  ofXipp,  70  App.  Div.  567. 
For  it  is  a  mere  regulation  of  procedure. 

The  following  is  the  proper  form  for  such  affidavit  to  an  ac- 
count : 


AfSdarit  to  Ac- 
count of  Proceed- 
ing by  Executor 
or  Administrator 
under  §2729,  C. 
C.  P. 


In  the  Matter  of  the  Judicial  ^ 
Settlement  of  the  Account  y 
of  of  Deceased.  ) 

County  of  ss.  : 

of  being  duly  sworn,  say  that  the 

charges  made  in  the  foregoing  account  of  pio- 
ceediogs  and  schedules  annexed,  for  moneys  paid 
by  to  creditors,  legatees  and  next  of  kin,  and 
for  necessary  expenses,  are  correct ;  that  have 
been  charged  therein  all  the  interest  for  moneys 
received  by  and  embraced  in  said  account, 

for  which  a  legally  accountable  ;  that  the 
moneys  stated  in  said  account  as  collected,  weio 
all  that  were  collectible,  according  to  the  best  of 
knowledge,  information  and  belief,  on  the 
debts  stated  in  such  account  at  the  time  of  this 
settlement  tliereof ;  that  the  allowances  in  said 
account  for  the  decrease  in  the  value  of  any  assets, 
and  the  charges  therein  for  the  increase  in  such 
value,  are  correctly  made  ;  and  tliat  do  not 

know  of  any  error  in  said  account  or  anything 
omitted  therefrom  which  may  in  any  wise  preju- 
dice the  rights  of  any  party  interested  in  said  es- 
tate. And  deponent  further  say  that  the  sums, 
under  twenty  dollars,  charged  in  the  said  account, 
for  which  no  vouchers  or  other  evidences  of  pay- 
ment are  produced,  or  for  which  may  not  be 
able  to  produce  vouchers  or  other  evidences  of 
payment,  have  actually  been  paid  and  disbursed 
by  as  charged ;  and  that  said  account  con- 
tains, to  tiie  best  of  knowledge  and  belief,  a 
full  and  true  statement  of  all  receipts  and  dis- 
bursements on  account  of  the  estate  of  S9,id  d^ce^' 
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dent,  and  of  all  money  and  other  property  be- 
longing to  said  estate  which  have  come  into 
hands,  or  which  have  been  received  by  any  other 
person  by        or  order  of  authority  for  use, 

and  that  do         not  know  of  any  error  or 

omission  in  the  account  to  the  prejudice  of  any 
creditor  of  or  person  interested  in  the  estate  of 
the  decedent, 

Sworn  before  me  this  1 

day  of         18  | 

§  6.  Touchers. — The  rules  as  to  vouchers  are  simple.  The 
uncontradicted  oath  of  the  accounting  party  will  support  pay- 
ments of  items  less  than  twenty  dollars  in  amount  severally, 
and  not  exceeding  in  the  aggregate  upon  the  vrhole  adminis- 
tration five  hundred  dollars.  §  2729,  subd.  1.  See  ^  5,  suj)ra ; 
Metsger  v.  Metzger,  1  Bradf.  266  ;  Tickel  v.  Quinn,  1  Dem.  425, 
431 ;  Smith  v.  Bixhy,  5  Eedf.  196.  If  he  has  vouchers  for  such 
items  under  twenty  dollars,  he  must  however  file  thera.  Orser 
V.  Orser,  5  Dem.  21 ;  Matter  of  Woodward,  69  App.  Div.  285, 
291.  The  fact  that  the  vouchers  are  very  numerous  will  not 
avoid  their  being  filed.  Matter  of  WicJce,  74  App.  Div.  221. 
And  the  failure  to  file  them  is  proper  ground  for  a  timely  mo- 
tion to  vacate  a  decree  settling  the  account.     Ibid. 

But  for  such  items  in  excess  of  five  hundred  dollars,  or  where 
the  amount  of  the  pajnnent  was  over  twenty  dollars  but  no 
voucher  was  taken,  or  having  been  taken  was  lost  or  destroyed, 
the  facts  as  to  payment  must  be  satisfactorily  proven  by  com- 
petent evidence.  §  2729,  subd.  2 ;  Matter  of  Rowland,  5  Dem. 
215.  This  means,  of  course,  legal  proof.  Matter  of  Willur, 
27  Misc.  126.  The  best  evidence  is  that  of  the  person  to  whom 
he  made  the  payment.  But  "  if -that  person  is  dead  or  cannot, 
after  diligent  search  be  found,"  then  any  competent  evidence 
may  be  offered  other  than  the  accounting  party's  own  oath  or 
that  of  his  wife.  This  provision  may  be  waived,  and  is  waived 
if  the  contestant,  himself,  calls  the  executor  as  a  witness  on 
the  disputed  item.  Rose  v.  Rose,  6  Dem.  26,  28.  The  Surro- 
gate must  be  "  satisfied  that  the  charge  is  correct  and  just." 
See,  for  discussion  of  character  of  proof  required,  Matter  of 
Damis,  43  App.  Div.  331,  333. 

The  burden  is  on  a  contestant  of  impeaching  an  expenditure 
made  by.  the  accounting  party  for  which  a  voucher  is  produced, 
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showing  upon  its  face  the  nature  of  the  expenditure  and  its  rea- 
sonableness. Matter  of  White,  6  Dera.  375,  388,  and  cases  cited  ; 
Matter  of  Hosford,  27  App.  Div.  427,  433.  If  the  voucher  is 
not  denied  by  objection,  the  accounting  party  need  not  establish 
the  payment  further  than  by  the  voucher.  Boughton  v.  Flint, 
74  K  Y.  476.  In  this  case,  Kapallo,  J.,  held,  at  p.  485  : "  The  ac- 
counting party  is  not  bound  to  establish  payments  for  which 
she  presents  vouchers  unless  they  are  denied  by  objections,  and 
the  burden  of  impeaching  such  payments  is  on  the  contestants. 
If  the  objections  filed  are  insufficient,  the  Surrogate  may  allow 
further  objections  to  be  filed  from  time  to  time."  Matter  of 
Warrin,  56  App.  Div.  414,  417 ;  Matter  of  Frazer,  92  N.  Y. 
239 ;  Valentine  v.  Valentine,  4  Eedf.  265  ;  Carroll  v.  Hughes, 
5  Redf .  337 ;  Lockwood  v.  Thome,  18  N.  Y.  285 ;  Shultz  v. 
Morette,  146  N.  Y.  137;  Matter  of  Callahan,  152  IST.  Y.  320. 

Youchers  may  be  impeached  upon  any  ground  going  to  the 
fact  of  payment,  the  reasonableness  of  the  expenditure,  or  the 
legality  thereof.  The  objection  may  show  that  the  signature  to 
the  voucher  is  a  forgery,  or  that  the  amount  it  represents  was  not 
in  fact  due  or  payable.  Estate  of  Butler,  39  N.  Y.  St.  Rep. 
851.  Charles  P.  Daly,  Surr.,  held  {Broome  v.  Van  VooJe,  1  Eedf. 
444,  446),  that  in  the  absence  of  vouchers  he  must  disallow  an 
expenditure  upon  a  conflict  of  testimony  between  the  executor 
(who  swore  he  made  the  payment)  and  the  person  to  whom  he 
claimed  to  have  paid  it  (who  denied  having  received  it).  The 
question  was  presented  before  Ransom,  Surr.  {In  re  Langlois's 
Estate,  2  Connoly,  481),  of  the  power  of  the  Surrogate  to  approve 
an  account  when  no  vouchers  whatever  were  produced.  The 
proof  required  was  held  to  be  such  as  would  satisfy  the  Surro- 
gate. In  this  case,  however,  the  objection  raised  was  purely 
technical,  and  the  evidence  not  in  fact  conflicting. 

In  Matter  of  Cruger,  34  N".  Y.  Supp.  191,  it  was  held  that 
an  item  of  $100,  paid  for  hotel  bills  of  the  decedent  could  not 
be  allowed  on  the  unsupported  testimony  of  the  accounting  ad- 
ministratrix, there  being  no  voucher  whatever. 

In  Matter  of  Oerow''s  Estate,  23  N.  Y.  Su])p.  847,  the  rule 
was  fully  elaborated  that  the  evidence  in  support  of  an  un- 
vouched  item  must  be  competent  evidence  other  than  the  oath 
of  the  accounting  party.  See  p.  850,  citing  Tickel  v.  Quinn,  1 
Dem.425  ;  In  re  Rowland,  5  Dem.  216  ;  In  re  Topping's  Estate 
14  N.  Y.  Supp.  495-498 ;  In  re  Tuffs' s  Estate,  8  N.  Y.  Supp.  282, 
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283 ;  WillGox  v.  Smith,  26  Barb.  316 ;  In  re  Eertf  elder's  Estate, 
1  Law  Bull.  96. 

The  statutory  rule  is  stringent  but  has  been  reasonably  inter- 
preted. For  example,  Matter  of  Nichols,  4  Redf.  284,  288),  it 
was  held  that  an  executor  could  not  be  expected  to  prove  to 
whom  he  had  paid  out  various  items  of  car  fares  and  railroad 
fares,  expended  necessarily  in  business  of  the  estate,  or  to  pro- 
duce vouchers  therefor  ;  but  such  disbursements  were  allowed. 

It  has  been  also  held  that  an  executor  is  not  bound  to  require 
vouchers  of  a  creditor  whose  claims  are  attested  by  the  testator's 
books  and  sworn  by  the  executor  to  be  correct  and  due.  Gilles- 
pie V.  Brooks,  2  Eedf .  349.  The  legality  of  payments  is  a  proper 
issue  to  raise.  An  executor  may  not  charge  in  his  account  items 
not  constituting  a  legal  charge  upon  the  funds  in  his  hands. 
Matter  of  Selleck,  111  N.  Y,  284,  287.  Such  are,  for  instance, 
payments  of  taxes  not  alien  on  property  of  the  testator,  at  the 
time  of  his  death,  or  taxes  upon  property  not  owned  by  the  tes- 
tator. Ihid.  Even  if  he  make  such  payments  at  the  request 
of  the  heirs,  it  will  be  deemed  to  be  a  personal  transaction,  and 
not  properly  to  be  incorporated  into  his  accounting.  The  lia- 
bility of  an  executor  to  pay  taxes  does  not  depend  upon  when 
the  tax  became  a  lien,  but  upon  whether  the  decedent  became 
personally  liable  for  the  same  under  the  statute  before  his  death. 
Matter  of  Franklin,  26  Misc.  107, 109 ;  Mygatt  v.  Washburn,  15 
N.  Y.  316 ;  Bundell  v.  Lakey,  40  N.  Y.  513 ;  Matter  of  Babcock, 
115  N".  Y.  450.  Where  it  is  objected  that  notes  paid  by  the 
accounting  party  were  fictitious,  it  is  held  the  burden  of  prov- 
ing honest  payment  is  upon  him  {Matter  of  Koch,  33  Misc. 
153.).  Whether  or  not  to  file  objections  to  an  account  after  ex- 
amining the  same,  is  often  a  serious  question,  with  guardians 
especially. 

The  contesting  of  certain  items  may  involve  the  estate  in  ref- 
eree's fees,  in  per  diem  allowances,  and  in  costs  which  may 
amount  to  more  than  the  amount  to  be  saved  to  the  contestant's 
share.  It  has  been  held  that  a  guardian,  in  such  case,  may 
have  a  preliminary  examination  of  the  accounting  party  before 
filing  his  objections  {Robert  v.  Morgan,  4  Dem.  148),  in  order 
to  determine  the  propriety  of  so  doing. 

§  7.  Neglect  to  set  apart  exempt  property. — In  accounting 
for  his  administration  the  executor  or  administrator  may  be 
required  to  show  performance  of  every  legal  daty  laid  upon 


PREPARING   THE   ACCOTTNT.  1451 

him.     One  such  duty  is  that  of  setting  apart  exempt  property 
to  a  surviving  husband,  wife  or  child.     The  Code  provides  : 

Where  an  executor  or  administrator  has  failed  to  set  apart 
property  for  a  surviving  husband,  wife  or  child,  as  prescribed 
by  law,  the  person  aggrieved  maj'  present  a  petition  to  the 
surrogate's  court,  setting  forth  the  failure  and  praying  for  a 
decree,  requiring  such  executor  or  administrator  to  set  apart 
the  property  accordingly ;  or,  if  it  has  been  lost,  injured  or 
disposed  of,  to  pay  the  value  thereof,  or  the  amount  of  the 
injury  thereto,  and  that  he  be  cited  to  show  cause  why  such 
a  decree  should  not  be  made.  If  the  surrogate  is  of  the  opin- 
ion that  sufficient  cause  is  shown,  he  must  issue  a  citation  ac- 
cordingly. On  the  return  of  the  citation,  the  surrogate  must 
make  such  a  decree  in  the  premises  as  justice  requires.  In  a 
proper  case,  the  decree  may  require  the  executor  personally 
to  pay  the  value  of  the  property,  or  the  amount  of  the  injury 
thereto.  The  decree,  made  on  a  judicial  settlement  of  the  ac- 
count of  an  executor  or  administrator,  may  award  to  a  surviv- 
ing husband,  wife,  or  child,  the  same  relief  which  may  he 
awarded  in  his  or  her  favor,  on  a  petition  presented  as  pre- 
scribed in  this  section.     §  2724,  Code  Civil  Proc. 

This  exemption  is  covered  by  section  2713  of  the  Code,  quoted 
and  discussed,  ante,  at  pp.  978  et  seq.  The  failure  of  the  ap- 
praisers, to  set  apart  the  exempt  property,  does  not  divest  a 
widow  of  her  rights.  She  is  not  bound  to  move  for  an  amend- 
ment of  the  inventory.  Nor  must  she  malce  the  application 
contemplated  by  the  first  part  of  section  2724.  The  question 
can  be  adjusted  on  the  accounting  by  the  express  letter  of 
that  section.  Matter  of  Maack,  13  Misc.  368, 374.  Where  the 
widow  herself  is  executrix  she  ought  to  wait  until  the  account- 
ing to  have  her  exemptions  adjusted.  Matter  of  Warner,  53 
App.  Div.  565,  571. 

The  right  to  property  which  ought  to  be  set  apart  as  exempt 
is  an  absolute  right,  and  becomes  so  at  the  death  of  the  dece- 
dent. Yedder  v.  Saxton,  46  Barb.  188.  The  representative's 
only  right  to  it  is  a  right  of  possession  for  purpose  of  includ- 
ing it  in  his  inventory.  Ihid.,  and  Yoelckner  v.  Hudson,  1 
Sandf.  215.  It  is  a  right  that  cannot  be  divested  by  the  will, 
nor  does  a  widow  lose  it  by  accepting  a  provision  under  the  will. 
lUd. 
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Upon  the  accounting,  however,  the  executor  or  administrator 
cannot  be  credited  exempt  articles  not  actually  set  apart.  If 
they  were  not  so  set  apart  a  special  application  can  be  forthwith 
made  under  section  2724.  Cornwell  v.  Deck,  2  Eedf.  87.  In 
such  a  case  the  creditors  and  next  of  kin  should  have  notice. 
Ihid.  If  the  executors  not  only  did  not  set  apart  the  property 
which  should  have  been  exempt,  but  sold  it,  they  must  account 
to  the  person  entitled  for  the  proceeds.  §  2724,  Code  Civil 
Proc. ;  Sheldon  v.  Sheldon,  8  N.  Y.  31. 

This  is  a  different  point  than  that  involved  in  the  claim  occa- 
sionally made  where  the  articles  a  widow,  for  example,  asks  to 
have  set  apart  to  her  use  are  not  in  the  estate,  and  their  equiv- 
alent in  cash  is  asked  of  the  executors.  This  is  properly  al- 
lowed where  the  facts  justify  it.  See  review  of  the  statutes  in 
Matter  of  Williams,  31  App.  Div.  617,  and  discussion  of  §  2713, 
ante,  as  above  noted. 

§  8.  The  schedules  of  the  account. — The  form  of  executor's 
account  shown  in  section  2  above,  indicates  what  the  schedules 
of  such  an  account  ought  to  contain.  Those  in  a  trustee's  ac- 
count may  be  far  more  complex.     They  may  have  to  set  forth  : 

I.  {a)  The  property,  securities  or  moneys  cdhstituting  the 
principal  of  the  personal  estate  at  the  testator's  death,  or  at  the 
time  of  the  next  preceding  judicial  settlement. 

(&)  The  amount  if  any  of  accumulated  income  with  which 
they  may  have  been  debited  in  the  next  preceding  judicial 
settlement  as  income  from  the  personal  property. 

(c)  The  real  property  held  by  them  pursuant  to  the  terms  of 
the  trust. 

{d)  The  accumulated  rents  and  profits  of  such  real  property 
with  which  they  may  have  been  debited  on  the  next  preceding 
judicial  settlement. 

II.  (a)  The  additions  to  or  any  increase  in  personal  principal. 
(5)  The  additions  to  or  any  increase  in  personal  income. 

(c)  The  additions  to  or  any  increase  in  corpus  of  real  property. 
{d)  The  additions  to  or  any  increase  in  income  from  real 
property. 

III.  When  the  trustees  have  held  real  estate  mortgages,  a 
schedule  should  be  set  apart  for  them,  showing  payments  of 
interest,  increase  or  reductions  in  amounts  outstanding,  fore- 
closures, etc. 

These  and  cognate  schedules  should  be  capable  of  being  sum- 
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marlzed  as  containing  statements  of  all  for  which  the  trustees 
are  legally  accountable  both  on  account  of  the  principal  and  of 
the  income  of  the  estate.  The  schedules  of  disbursements  should 
on  the  other  hand  substantially  show  : 

{a)  All  moneys  paid  out  of  principal  or  income  on  account 
of  necessary  expenses  of  administration,  with  the  reason  or  ob- 
ject of  each  expenditure. 

(5)  All  payments  made  upon  the  real  property  of  the  trust, 
such  as  taxes,  assessments,  repairs,  rents,  commissions,  insurance, 
etc.,  with  the  reason  and  object  of  each  expenditure. 

(c)  All  payments  out  of  income  to  legatees  or  other  bene- 
ficiaries. 

(d)  All  payments  out  of  principal  to  legatees  or  other  bene- 
ficiaries. 

These  schedules  are  merely  illustrative  and  the  order  in  which 
they  are  stated  is  a  minor  matter.  There  should  alwajs  be  the 
additional  schedule,  showing  the  property  of  every  character 
remaining  in  the  hands  of  the  accounting  party  for  further  ad- 
ministration or  distribution,  and  the  schedule  of  all  persons 
entitled  as  husband  or  widow,  legatees,  devisees,  or  next  of  kin, 
to  any  share  in  the  estate  under  the  will,  with  their  place  of 
residence,  degree  of  relationship,  their  age,  and  if  minors, 
whether  they  have  guardians  Or  not.  As  has  been  already  in- 
timated, this,  or  a  similar,  schedule  should  show  what  allowance 
the  executor  will  claim  on  his  accounting  for  his  reasonable  ex- 
penses such  as  legal  fees,  etc.  Matter  of  Kane,  64  App.  Div. 
566,  571.  The  amount  cannot  always  be  even  approximated ; 
but  its  character  should  be  indicated. 

The  vouchers  should  be  arranged  so  as  to  correspond  with 
the  schedules,  particularly  if  there  is  any  likelihood  of  contest. 
Thus  if  schedule  G  should  be  described  as  containing  all  pay- 
ments of  taxes,  assessments,  water  rates,  etc.,  made  on  the 
trust  estate,  the  vouchers  for  all  such  payments  should  properly 
be  strapped  together  and  lettered  to  correspond.  This  will 
facilitate  the  court  and  the  referee  in  its  determination  upon 
objection  being  made,  as  to  the  sufficiency  of  vouchers. 

The  delays  in  accounting  proceedings  are  not  infrequently 
due  to  an  indifferent  preparation  of  the  account  itself,  and  an 
unsystematic  arrangement  of  the  vouchers. 

It  is  the  duty  of  a  special  guardian  to  examine  all  vouchers 
for  payments  affecting  the  interests  of  his  infants.     His  report 
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is  under  oath.  If  he  discovers  that  vouchers  are  missing,  or 
clearly  defective,  or  improper,  he  should  interpose  objection 
and  may  thus  place  the  responsibility  upon  the  court  or  referee. 
Still,  in  view  of  the  fact  that  a  contest  is  costly  to  the  estate, 
good  faith  requires  that  he  act  with  discretion  and  exercise  his 
judgment.  He  is  bound  to  assume  the  responsibility  of  his 
office,  and  may  often  fully  discharge  his  trust  by  careful  ex- 
amination and  avoid  the  necessity  of  objections. 


CHAPTER  III. 

THE   PEOCEDTTEE   ON   ACCOUNTINGS. 

§  1.  Initiating  the  proceeding — The  tables  already  given 
indicate  the  persons  by  whom  the  various  accounting  proceed- 
ings may  be  initiated.  The  provisions  of  the  Code  as  to  the 
commencement  and  conduct  of  these  different  accountings  are 
here  to  be  discussed. 

I.    AS  TO  EXECUTORS  AND  ADMINISTEATOES  GENEEALLY. 

The  practice  as  to  these  representatives  is  set  out  in  the  fol- 
lowing section  of  the  Code  : 

Citation  ;  order  to  account  and  proceedings  thereon. 
A  petition,  praying  for  the  judicial  settlement  of  an  account, 
and  that  the  executor  or  administrator  be  cited  to  show  cause 
why  he  should  not  render  and  settle  his  account,  may  be  pre- 
sented, in  a  case  prescribed  in  the  last  section  by  a  creditor 
or  a  person  interested  in  the  estate  or  fund,  including  a  child 
born  after  the  making  of  a  wUl ;  or  by  any  person,  in  behalf 
of  an  infant  so  interested ;  or  by  a  surety  in  the  official  bond 
of  the  person  required  to  account,  or  the  legal  representative 
of  such  a  surety.  On  the  presentation  of  such  a  petition,  a 
citation  must  be  issued  accordingly ;  except  that  in  a  case 
specified  in  subdivision  first  of  the  last  section,  if  the  petition 
is  presented  within  eighteen  months  after  letters  were  issued 
'  to  the  executor  or  administrator,  the  surrogate  may  entertain 
or  decline  to  entertain  it,  in  his  discretion.  On  the  return  of 
a  citation  issued  as  prescribed  in  either  of  the  foregoing  sec- 
tions of  this  article,  if  the  executor  or  administrator  fails 
either  to  appear,  or  to  show  good  cause  to  the  contrary,  or 
to  present  in  a  proper  case,  a  petition  as  prescribed  in  the 
next  section,  an  order  must  be  made,  directing  him  to  account 
within  such  a  time,  and  in  such  a  manner  as  the  surrogate 
prescribes,  and  to  attend  from  time  to  time,  before  the  surro- 
gate, for  that  purpose.  The  executor  or  administrator  is 
bound  by  such  an  order,  without  sei-vice  thereof.  If  he  dis- 
obeys it  the  surrogate  may  issue  a  warrant  of  attachment 
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against  him,  and  Ms  letters  may  be  revoked,  as  where  a  war- 
rant of  attachment  is  issued  to  compel  the  return  of  an  in- 
ventory. If  it  appears  that  there  Is  a  surplus,  distributable 
to  creditors  or  persons  interested,  the  surrogate  may,  at  any 
time,  issue  a  supplemental  citation,  directed  to  the  persons 
who  must  be  cited,  on  the  petition  of  an  executor  or  admin- 
istrator for  a  judicial  settlement  of  his  account,  and  requiring 
them  to  attend  the  accounting.  The  pendency  of  a  proceed- 
ing against  an  executor  or  administrator  to  compel  him  to 
account,  does  not  preclude  him  from  presenting  a  petition  as 
prescribed  in  the  next  section.  If  such  petition  is  presented 
at  or  before  the  return  of  a  citation  in  and  as  prescribed  in 
either  of  the  foregoing  sections  of  this  title,  the  citation  is- 
sued thereon  need  not  be  directed  to  the  petitioner  in  the 
special  proceeding  pending  against  the  executor  or  adminis- 
trator, and  the  two  proceedings  must  be  consolidated.  The 
Surrogate  may,  in  his  discretion,  and  on  such  terms  as  may 
be  just,  direct  the  consoUdation  of  any  two  or  more  of  such 
proceedings  pending  before  him,  and  such  consolidation  does 
not  affect  anj'  power  of  the  surrogate,  which  might  be  exer- 
cised in  either  proceeding.     §  2'712'TI,  Code  Civil  Proc. 

Former  §§2726,  2727,  2728,  consolidated. 

Tlie  cases  as  to  consolidation  of  proceedings  are  noted,  ante, 
at  p.  1429,  q.  v. 

§  2.  The  petition. — The  petition  in  such  compulsory  pro- 
ceedings must  set  out  all  the  jurisdictional  facts.  The  peti- 
tioner must  so  describe  himself  as  to  bring  himself  within  the 
statute.  A  legatee  may  thus  petition.  Matter  of  Rainforth, 
37  Misc.  660.  See  Table  of  Compulsory  Accountings,  ante,  at 
p.  1437.  Section  2514,  subd.  11,  gives  petitioner  right  to  ac- 
counting if  his  interest  is  made  to  appear  by  duly  verified 
petition,  but  this  does  not  deprive  Surrogate  of  power  (discre- 
tionary) to  deny  application  where  on  face  of  proceedings  it 
appears  he  is  not  entitled  to  order  asked  for.  Doritz  v.  Doritz, 
40  App.  Div.  236,  238,  citing  Matter  of  Wagner,  119  N.  Y. 
28,  34.  See  also  Matter  of  Simonson,  119  N.  Y.  661.  If  he 
petitions  as  a  creditor  he  must  show  the  nature  of  his  claim, 
and  allege  facts  showing  it  to  be  a  subsisting  claim  against  the 
estate.  The  amount  due  and  the  time  when  it  became  due 
should  appear.  Estate  of  Zeuschner,  15  N.  Y.  St.  Rep.  744. 
So,  the  executor  may  dispute  the  status  of  a  petitioning  cred- 
itor, whereupon  the  creditor  must  first  establish  his  right  as  a 
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creditor  in  a  court  having  jurisdiction  to  try  the  claim.  Matter 
of  Whitehead,  38  App.  Div.  319.  And  if  on  face  of  petition, 
it  is  clear  his  status  as  creditor  is  defective,  the  Surrogate  will 
deny  the  application.  Doritz  v.  Doritz,  40  App.  Div.  236,  238  ; 
Matter  of  Wagner,  119  N.  Y.  28,  34.  The  prayer  should  con- 
form also  to  the  Code,  for  the  citation  must  follow  the  prayer 
of  the  petition.  Where  an  executor  was  cited  merely  to  "ren- 
der an  account,"  it  was  held  as  already  noted  that  an  account 
filed  pursuant  thereto  was  incapable  of  being  judicially  settled. 
Schlegel  v.  Winckel,  2  Dem.  232.  The  prayer  should  therefore 
be  either  that  the  respondent  be  cited  to  "  render  and  settle 
his  account,"  or  to  "  file  his  account  for  judicial  settlement." 
Ihid.     The  following  may  serve  as  a  precedent : 


Petition  for 
compulsory  ac- 
connting'  and  jn- 
dieial  settlement 
under  §  2727,  C. 
C.  P. 


Surrogate's  Court, 

County  of  New  York. 
In  the  Matter  of  the  Estate  ) 
of  [ 

Deceased.  ) 
To  the  Surrogate's  Court  of  the  County  of  New 

York: 

The  petition  of  who  resides  at  No. 

street :  respectfully  showeth  :  That  your  peti- 
tioner is  a  of  deceased.  {Allege  pe- 
titioner's status  conciseli/,  but  specifically.) 

That  letters  on  the  estate  of  said  de- 

ceased were   granted  by  the    Surrogate  of  the 
County  of  New  York  to 
on  the         day  of 

(See  below,  and  see  tahle  of  compulsory  final 
accountings  as  to  what  facts  to  allege  as  warrant- 
ing petitioner  to  compel  account  as,  for  example ;) 

That  more  than  has  elapsed  since  h 

appointment,  and  the  said  ha    not  rendered 

any  account  of         proceedings  as  such. 

Your  petitioner,  therefore,  prays  for  a  judicial 
settlement  of  the  accounts  of  said 
and  that  a  citation  may  be  issued  requiring  the 
said  to  appear  in  this  court,  and  show  cause 
why  should  not  render  accounts,  and  why 
the  same  should  not  be  judicially  settled. 

Petitioner. 
(Verification.) 
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It  must  be  remembered  that  if  the  prayer  is  merely  that  the 
account  be  judicially  settled,  the  petitioner's  letters  cannot  be 
revoked  and  a  discharge  be  secured  thereon.  Where  that  is  the 
intent  the  petition  must  so  pray  and  the  citation  so  specify.  The 
words  "  final  account "  are  used  here,  as  repeatedly  noted,  not  as 
the  last  or  ultimate  accoun  t.  Executors  and  administrators  how- 
ever are  not  unapt  to  expect,  when  they  are  given  to  understand 
that  a  "  final "  account  is  to  be  "  settled,"  that  it  will  be  fol- 
lowed by  their  discharge,  and  release  from  further  responsibility. 
If  this  is  intended  to  be  accomplished,  the  petition  and  citation 
must  be  framed  accordingly  and  the  necessary  parties  brought 
in,  or  the  estate  may  be  subjected  to  the  expense  of  a  second 
proceeding.  The  table  in  the  preceding  chapter  will  show  when 
such  a  petition  may  be  made.  The  Code  provisions,  however, 
are  as  follow^s : 

When  surrogate  may  require  judicial  settlement  of  account. 

In  either  of  the  following  cases,  the  surrogate's  court  may, 
from  time  to  time,  compel  a  judicial  settlement  of  the  account 
of  an  executor  or  administrator. 

1.  Where  one  year  has  expii-ed  since  letters  were  issued  to 
him. 

2.  Where  letters  issued  to  him  have  been  revoked,  or,  for 
any  other  reasons,  his  powers  have  ceased. 

3.  Where  a  decree  for  the  disposition  of  real  property,  or 
of  an  interest  in  real  property,  has  been  made,  as  prescribed 
in  title  fifth  of  this  chapter,  and  the  property,  or  a  part 
thereof,  has  been  disposed  of  by  him  pursuant  to  the  decree. 

4.  Where  he  has  sold,  or  otherwise  disposed  of,  any  of  the 
decedent's  real  property,  or  the  rents,  profits  or  proceeds 
thereof,  pursuant  to  a  power  contained  in  the  decedent's  will, 
where  one  year  has  elapsed  since  letters  were  issued  to  him. 

The  surrogate's  court  may  compel  a  judicial  settlement  of 
the  account  of  a  temporary  administrator  at  any  time. 

It  may  also  compel  a  judicial  settlement  of  the  account  of 
a  freeholder,  appointed  to  dispose  of  a  decedent's  real  prop- 
erty, or  interest  in  real  property,  as  prescribed  in  title  fifth 
of  this  chapter,  in  like  manner  as  where  the  same  has  been 
disposed  of  by  the  executor  or  administrator.  §  g'J'SG 
Code  Civil  Proc. 

Former  §§  2724,  272.5,  consolidated. 
As  to  the  time  limit  fixed  by  subdivision  I,  the  practice  in 
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New  York  Oouaty  is  that  stated  in  the  Crowley  case,  reported 
in  N.  Y.  Law  Journal,  January  16, 1901,  where  Thomas,  Surr., 
construed  the  words  "  issued  to  him. "  as  personal  to  the  one 
sought  to  be  made  to  account.    He  says : 

"  The  proceeding  is  to  compel  judicial  settlement  of  the  ac- 
count of  Nora  L.  Crowley,  as  executrix.  By  the  will  of  the 
decedent  his  wife,  Elizabeth  Crowley,  and  his  daughter,  Nora  L. 
Crowley,  were  named  as  executors,  and  they  were  also  made 
residuary  legatees  to  share  equally  in  his  estate,  after  the  pay- 
ment of  funeral  expenses  and  expenses  of  administration.  On 
May  9, 1893,  letters  testamentary  were  issued  to  Elizabeth  Crow- 
ley, Nora  L.  Crowley  not  qualifying.  In  March,  1900,  Elizabeth 
Crowley  died,  leaving  the  administration  of  the  estate  uncom- 
pleted. On  April  27, 1900,  letters  testamentary  were  issued  to 
Nora  L.  Crowley,  and  in  July  she  collected  and  received  some- 
thing over  $6,000,  being  the  amount  due  on  a  mortgage  repre- 
senting a  part  of  the  estate.  The  petitioner  is  the  administra- 
tor of  the  estate  of  Elizabeth  Crowlfey.  It  thus  appears  that 
more  than  seven  years  have  expired  since  letters  were  lirst  issued 
and  that  less  than  one  year  has  expired  since  letters  were  first 
issued  to  the  executrix  who  is  proceeded  against.  The  question 
presented  is  as  to  the  power  of  the  Surrogate  to  require  an  ac- 
counting at  this  time.  The  language  of  the  statute  is  that  the 
Surrogate's  Court  may  compel  a  judicial  settlement  of  the  ac- 
count of  an  executor  or  administrator  when  one  year  has  ex- 
pired since  letters  were  issued  '  to  him '  ( §  2726,  C.  C.  P. ). 
An  executor  or  administrator  may  proceed  voluntarily  to  pro- 
cure his  account  to  be  judicially  settled  where  one  year  has  ex- 
pired since  letters  were  issued  '  to  such  executor  or  adminis- 
trator '  ( §  2728,  C.  C.  P. ).  It  would  seem  that  these  provisions 
were  sufficiently  explicit  and  that  the  application  must  be  de- 
nied. There  are  some  decisions  which  do  not  point  to  this 
result,  and,  though  I  cannot  agree  with  them,  they  should  be 
referred  to.  In  Cuthbert  v.  Jacohson,  2  Dem.  134,  upon  some- 
what similar  facts,  Bergen,  S.,  on  his  own  motion  and  without 
argument,  directed  an  accounting  on  the  ground  that  the  year 
should  be  computed  from  the  granting  of  the  first  letters  (cit- 
ing C.  C.  P.  §  2493).  This  section  is  to  the  effect  that  '  where 
it  is  prescribed  by  law  that  an  act,  with  respect  to  the  estate  of 
a  decedent,  must  or  may  be  done  within  a  specified  time  after 
letters  testamentary  or  letters  of  administration  are  issued,  and 
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successive  or  supplementary  letters  are  issued  upon  the  same 
estate,  the  time  so  specified  must  be  reckoned  from  the  issuing 
of  the  first  letters,  except  in  a  case  where  it  is  otherwise  spe- 
cially prescribed  by  law.'  It  is  not  applicable  to  the  present 
question  because  the  act  of  accounting  and  procuring  a  judicial 
settlement  is  not  required  to  be  done  '  within  a  specified  time 
after'  the  issue  of  letters.  The  provision  has  application  only 
to  acts  which  must  or  may  be  done,  if  at  all,  within  a  specified 
limited  time,  reckoned  from  the  granting  of  letters.  Such  an 
act  is  the  filing  of  a  petition  in  a  proceeding  to  sell  land  for 
the  payment  of  debts  within  three  years  after  letters  issued  (0. 
C.  P.  §  2750).  It  does  not  apply  to  an  act  which  may  only  be 
done  after  the  expiration  of  a  specified  time  after  the  issue  of 
letters,  and  can  only  be  compelled  after  the  expiration  of  that 
time.  And  even  if  that  provision  had  application  this  case 
is  not  within  it  because  it  is '  specially  prescribed  by  law '  that 
the  judicial  settlement  of  the  account  of  an  executor  can  only  be 
compelled  when  one  year  has  expired  after  letters  were  issued 
'  to  him.'  In  Matter  of  Burling,  5  Dem.  47,  Coffin,  S.,  distin- 
guished an  administrator  de  bonis  non  from  an  administrator 
receiving  the  original  letters,  and  permitted  him  to  account  and 
distribute  after  one  year  from  the  issue  of  the  original  letters. 
This  case  is  different  in  its  facts  from  the  one  now  before  me, 
and,  even  if  correct  in  its  conclusions,  has  no  application.  A 
decision  of  Eollins,  S.,  sustains  my  conclusion  {Estate  of  William 
MencJc,  5  Dem.  341).  The  application  is  denied  on  the  ground 
of  want  of  power  to  direct  a  judicial  settlement  of  the  account 
of  the  executrix  before  the  expiration  of  a  year  from  the  time 
of  the  granting  of  letters  to  her." 

Under  subdivision  2,  see  Matter  of  Hood,  104  N.  Y.  103  ;  Es- 
tate of  Lawrence,  1  Tuck.  68.  Under  subdivision  4  it  must  be 
noted  that  where  there  is  a  mere  discretionary  power  of  sale  in 
the  will,  and  where  the  proceeds  of  property  so  sold  remain,  in 
contemplation  of  law,  real  property,  the  occasion  is  not  pre- 
sented for  an  accounting,  as  is  the  case  when  the  proceeds  be- 
come personalty  by  equitable  conversion.  Matter  of  McComb, 
ll7N.y.  378. 

§  3.  Parties — It  will  be  noted  that  the  petition  originally 
prays  that  the  executor,  or  other  accounting  party,  be  cited. 
But  section  2727  provides  that  if  it  appears  that  there  is  a  sur- 
plus distributable,  either  to  creditors  or  to  persons  interested. 
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the  Surrogate  may,  at  any  time,  issue  a  supplemental  citation, 
directed  to  the  persons  who  must  be  cited  in  proceedings  under 
section  272S.     These  are : 

(a)  The  sureties  or  their  legal  representatives ; 

(5)  All  creditors  or  persons  claiming  to  be  creditors  of  the 
decedent,  except  such  as  by  vouchers  annexed  to  the  account 
filed,  appear  to  have  been  paid ; 

(c)  The  husband  or  wife  (if  any)  of  the  decedent ; 

{d)  The  next  of  kin; 

(e)  The  legatees  if  any ; 

(/)  Or  the  legal  representatives  of  any  necessary  parties  who 
may  have  died. 

It  is  not  an  uncommon  practice  to  cite  them  at  the  outset 
in  order  to  avoid  subsequent  delays.  In  Matter  of  De  Forest, 
86  Hun,  300,  it  was  held  that  the  better  practice  was  to  serve 
the  citation  upon  all  creditors,  including  those  who,  it  was 
claimed,  had  been  paid  in  full,  and  had  receipted  for  such  pay- 
ment. This  ruling  was  based  upon  the  ground  that  the  creditor, 
being  cited,  might  be  able  to  establish  either  that  the  voucher 
was  not  his  voucher,  or  that  the  payment  was  but  partial.  The 
rule  now  however  is  different.  This  decision  was  made  at  April 
term,  1895.  In  that  year  section  2728  was  amended  (chap.  426, 
L.  1895),  by  excepting  from  creditors  entitled  to  citation  those 
who  appeared  to  be  paid,  and  the  vouchers  filed  with  the  ac- 
count were  xa:AA.Q  jyrima facie  proof  of  payment.  All  creditors' 
rights  are  preserved  however,  by  the  later  provision  in  the  same 
section  that  "  any  creditor,  or  person  interested  in  the  estate,  al- 
though not  cited,  is  entitled  to  appear  on  the  hearing,  and  thus 
make  himself  a  party  to  the  proceeding." 

The  creditors  must  be  creditors  of  the  decedent.  Creditors 
of  a  distributee  are  not  such  creditors.  Duncan  v.  Guest,  5 
Redf.  440.  But  if  a  legatee  or  other  person  interested  is  a  judg- 
ment debtor,  and  a  receiver  in  supplementary  proceedings  has 
been  appointed  of  such  legatee,  this  receiver  stands  as  to  the  es- 
tate in  the  judgment  debtor's  place,  and  is  entitled  to  be  made 
a  party  (Monahan  v.  Fitzpatrick,  16  Misc.  5'08) ;  or  even  to  pe- 
tition for  the  accounting.  Matter  of  Beyea,  10  Misc.  198 ; 
Matter  of  Lilienthal,  "Westchester  County,  Surr.  Court,  Feb'y, 
1899.  Any  one  entitled  to  be  made  a  party  and  not  cited,  is 
not  concluded  by  the  decree,  and  although  the  representative 
accounts  and  is  discharged  such  person  is  entitled  to  compel 
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an  accounting  and  secure  payment  from  the  executor  of  any 
moneys  misapplied  as  to  him.  Matter  of  Lamb,  10  Misc.  638. 
The  citation  of  additional  parties  is  discretionary  with  the  Sur- 
rogate. The  provision  is  "may"  not  "must."  So  it  is  held 
that  he  will  not  issue  such  supplemental  citation,  unless  it  is 
made  to  appear  either  on  the  face  of  the  account  or  from  other 
satisfactory  allegation  and  proof  that  there  is  the  distributable 
surplus  contemplated  by  the  section.  Matter  of  Bainforth, 
37  Misc.  660. 

§  4.  Resisting  the  proceeding  to  account. — As  it  is  not 
everyone  who  can  compel  an  accounting  the  Surrogate  has  power 
to  determine  preliminarily  whether  the  petitioner  comes  within 
any  of  the  classes  designated  in  the  Code.  The  petitioner  must 
have  such  an  interest  as  the  Code  recognizes,  and  must  petition 
in  the  capacitj''  in  which  he  has  such  interest.  Thus,  in  an  early 
case  {Colon's  Accounting,  1  Tuck.  244),  the  petitioner  was  a 
general  guardian  claiming  to  have  made  to  his  ward  advances 
in  excess  of  receipts.  He  prayed  that  certain  executors  of  a 
will,  under  which  his  ward  was  a  legatee,  should  render  an  ac- 
count. He  petitioned  personally,  and  his  application  was  re- 
fused, as  being  that  of  a  person  who  had  no  claim  against  the 
estate.     See  opinion. 

The  person  sought  to  be  called  to  account  may  also  set  up  in 
answer  the  statute  of  limitations.  See  Matter  of  Underhill,  1 
Connoly,  541 ;  Martin  v.  Gage,  9  N.  T.  398.  But  it  must  be 
set  up  in  time.  Ihid. ;  Van  Vleck  v.  Burroughs,  6  Barb.  341. 
Where  funds  have  come  into  the  hands  of  a  representative 
for  which  he  has  never  accounted,  and  he  has  not  effectually 
renounced  the  trust  or  been  discharged,  it  was  held  the  statute 
does  not  begin  to  run  in  his  favor.  Matter  of  Taylor,  30  App. 
Div.  213,  216.  But  this  case  was  overruled  in  Matter  of  Long- 
hotham,  38  App.  Div.  607,  which  held  the  ten  year  statute  appli- 
cable in  such  a  case.  Following  Matter  of  Rogers,  153  JST.  Y. 
316. 

It  not  unfrequently  occurs  that  estates  are  settled  out  of 
court,  between  the  representatives  and  the  persons  interested, 
being  competent  and  of  full  age.  Such  settlements  are  not 
against  public  policy.  Ledyard  v.  Bull,  119  ]^.  Y".  62,  71.  And 
the  representative  who  has  made  such  a  settlement  and  distri- 
bution on  consent  is  entitled  to  set  it  up  as  a  reason  why  he 
should  not  render  an  account  for  judicial  settlement.     Matter 
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of  Pruyn,  141  N.  Y.  54^.  But  if  be  does  set  up  such  an  an- 
swer, it  should  be  full  and  explicit.  (See  StoweneVs  Estate,  1 
Tuck.  241.)  The  right  to  set  up  satisfaction  by  the  persons 
interested  must  be  timely  asserted,  or  it  is  waived.  Kellett  v. 
Rathhurn,  4  Paige,  102.  The  releases  relied  on  should  be  ex- 
hibited so  that  the  Surrogate  may  determine  whether  the  peti- 
tioner's rights,  or  those  of  one  under  whom  he  claims  were 
thereby  concluded.  Sayre  v.  Sayre,  3  Dem.  264.  But  he  can- 
not try  the  issue  of  validity  of  such  releases. 

There  are  cases  where  the  petitioner  concedes  the  release  but 
alleges  that  it  was  secured  by  fraud  or  coercion,  or  otherwise 
improperly.  The  invalidity  of  the  release  being  not  within  the 
Surrogate's  jurisdiction  to  try  he  must  treat  the  sworn  allega- 
tion of  its  invalidity  as  a  suflBcient  allegation  of  interest  and 
direct  the  accounting  thereon.  Eeilley  v.  Duffy,  4  Dem.  366, 
368,  Rollins,  Surr.,  citing  Fraenznick  v.  Miller,  1  Dem.  136 ; 
Harris  v.  Ely,  25  JST.  Y.  138 ;  Eielen  v.  Hicks,  4  Bradf.  136 ; 
Schnidt  v.  Heusner,  4  Dem.  275.  See  also  Thomson  v.  Thom- 
son, 1  Bradf.  24 ;  Burwell  v.  Shaw,  2  Bradf.  322  ;  Cotterell  v. 
Brock,  1  Bradf.  148 ;  Creamer  v.  Waller,  2  Dem.  351.  This  is 
based  on  the  requirement  in  section  2514  of  the  Code  in  subdi- 
vision 11,  that  when  the  Code  provides  that  a  person  interested 
may  apply  for  an  account,  "  an  allegation  of  his  interest,  duly 
verified,  suffices,  although  his  interest  is  disputed ; "  and  the 
exception  is  only  when  he  has  been  excluded  by  a  judgment, 
decree,  or  other  final  determination,  and  no  appeal  therefrom  is 
pending.  Hid.  But  this  rule  must  not  be  extended  beyond 
its  obvious  intent.  Where  executors  continued  the  decedent's 
partnership  business,  and  a  general  creditor  of  the  firm  sought 
to  compel  an  accounting  by  them  as  executors,  the  application 
was  denied.  Froihingham  v.  Hodenpyl,  41  N.  Y.  St.  Kep.  398. 
The  Court  of  Appeals  discussed  fully  the  discretion  of  the  Sur- 
rogate, in  Matter  of  Wagner,  119  N.  Y.  28,  33,  reviewing  the 
various  sections  of  the  Code  applicable,  and  held  that  the  Sur- 
rogate could,  where  a  full  release  was  alleged,  and  not  alleged 
per  contra  to  be  invalid,  protect  the  executor  from  a  further 
accounting.  The  person  may  be  a  "  person  interested  ; "  as  to 
that  his  verified  allegation  of  interest  suffices.  But  even  then 
he  may  have  disentitled  himself  to  demand  an  accounting.  Ihid., 
opinion  of  Gray,  J.,  at  p.  34.  See  also  Matter  of  Pruyn,  141  N. 
Y.  544,  546,  where  the  doctrine  is  reasserted  and  emphasized. 
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The  person  entitled  to  demand  an  accounting  is  not  required 
to  demand  his  legacy,  or  his  distributive  share  of  the  person 
called  to  account  as  a  condition  precedent.  There  is  no  such 
rule.  Matter  of  Dunham,  1  Connoly,  323,  328.  An  ac- 
count may  be  ordered  rendered  in  order  to  disclose  the  con- 
dition of  the  estate.  Matter  of  Lawrence,  16  N.  Y.  St.  Eep. 
971. 

When  an  action  is  already  pending  in  the  Supreme  Court  for 
an  accounting  to  which  the  petitioner  is  a  party,  it  may  be  set  up 
as  a  good  and  sufficient  reason  for  denying  the  accounting  in 
the  Surrogate's  Court.  This  is  peculiarly  proper  if  the  peti- 
tioner in  the  Surrogate's  Court  is  the  plaintiff  in  the  other  court. 
Matter  of  De  Pierris,  79  Hun,  279. 

§  5.  As  to  others  than  executors  and  administrators. — In 
Part  VII,  which  treats  of  testamentary  trustees  and  guardians, 
the  sections  of  the  Code  exclusively  applicable  to  them  are  set 
forth.  The  procedure,  except  as  there  distinguished,  is  assim- 
ilated to  accountings  by  the  legal  representatives.  The  prec- 
edents also  may  be  readily  adapted  from  those  given  in  this 
connection. 

§  6.  Objections. — In  the  absence  of  a  local  rule,  no  pleadings 
or  specifications  are  required  in  objecting  to  an  account.  Mat- 
ter of  Consalus,  95  IST.  Y.  341,  344.  In  the  county  of  New 
York  Eule  VII  requires : 

"  On  an  accounting  by  an  executor,  administrator,  guardian 
or  trustee,  which  may  be  contested,  any  party  interested,  or  a 
creditor  desiring  to  contest  the  account,  shall  file  specific  objec- 
tions thereto  in  writing,  and  serve  a  copy  thereof  upon  the  ac- 
counting party  (Note.  In  the  absence  of  a  specific  rule  to  this 
effect,  failure  to  serve  a  copy  is  no  ground  for  overruling  the 
objections.  Journault  v.  Ferris,  2  Dem.  320.)  or  upon  his  at- 
torney in  case  he  shall  have  appeared  by  attorney,  within  eight 
days  after  the  filing  of  the  account  in  the  office  of  the  clerk  of 
the  court,  where  the  accounting  is  a  compulsory  one,  and  within 
eight  days  after  the  return  of  the  citation,  where  the  account- 
ing is  a  voluntary  one,  or  within  such  further  or  other  time  in 
either  case  as  shall  be  allowed  by  the  Surrogate ;  and  the  con- 
test of  such  account  shall  he  confined  to  the  items  or  matter  so 
objected  to.  If  it  shall  appear  to  the  satisfaction  of  the  court, 
by  affidavit  or  petition,  that  an  examination  of  the  accounting 
party  wiU  be  necessary  to  enable  the  contesting  party  to  inter- 
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pose  his  objections,  such  examination  may  be  ordered  by  the 
court  for  that  purpose. 

This  rule  might  well  be  made  of  general  application,  and  is, 
in  substance,  in  force  in  the  majority  of  Surrogates'  Courts 
throughout  the  State.  The  Court  of  Appeals  has  held  {Peek 
V.  Sherwood,  56  N.  Y.  615,  headnote),  that  "  while  it  is  a  proper 
and  a  better  practice  to  object  specifically  to  the  items  of  an 
executor's  account  which  it  is  meant  to  question,  yet  under  a 
general  objection  to  any  and  all  of  the  items,  the  Surrogate  can 
inquire  into  and  scrutinize  the  account,  and  is  not  bound  by 
the  executor's  oath  thereto,  or  the  vouchers  produced  by  him." 
But  a  "general"  objection  does  not  mean  an  indefinite  objec- 
tion. If  an  objection  be  so  vague  as  not  to  raise  a  distinct  is- 
sue as  to  the  propriety  or  legality  of  a  particular  item  or  class  of 
items,  or  as  to  the  sufficiency  of  the  account,  the  Surrogate  may 
overrule  it  {France  v.  Wiilets,  4  Dem.  369),  or  he  may  allow 
the  objection  to  be  amended.  The  practice  of  Surrogates  is  lib- 
eral in  this  respect.  See  Matter  of  Hall,  7  Abb.  N.  C.  149.  Rol- 
lins, Surr.,  held  {ThoTnpsonv.  Mott,  2  Dem.  154),  that  in  deter- 
mining whether,  in  a  given  case,  objections  are  sufficiently  spe- 
cifio,  regard  should  be  had  to  the  particular  circumstances  of 
such  case,  and  to  the  facilities  afforded  the  contestant  for  com- 
pliance with  the  terms  of  the  rule  (Eule  VII) ;  and  he  adds : 
"  Objections  which  might  be  deemed  under  some  circumstances 
vague,  might  under  other  circumstances  be  regarded  as  suffi- 
ciently specific."  He  also  held  that  he  had  power  under  section 
2533  of  the  Code  to  require  the  objection  filed  to  be  verified. 
See  also  Bainhridge  v.  MoCullough,  1  Hun,  488.  In  the  ab- 
sence of  such  a  direction  they  need  not  be  verified.  In  re  Mott, 
2  Dem.  154. 

The  wisdom  of  adhering  to  a  rule  whereby  specific  issues  may 
be  raised  for  trial  in  these  proceedings  was  asserted  by  the  Gen- 
eral Term,  First  Department,  in  Matter  of  Heuser,  87  Hun,  262, 
265.  The  accounting  party  ought  to  have  notice  of  the  claims 
to  be  urged  by  the  objector,  and  have  opportunity,  by  adjourn- 
ments or  even  by  rehearing,  to  meet  them.  Ibid.  In  Mat- 
ter of  Hart,  60  Hun,  516,  the  same  court  held  that  "in  these 
proceedings  the  account  and  the  objections  thereto  form  the 
pleadings ;  and  the  objector  to  an  account  is  as  much  bound  to 
set  up  in  such  objections  any  claims  which  he  proposes  to  make 
....  as  the  defendant  in  an  action  is  bound  to  set  up  in  his 
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answer  any  claims  wbich  he  proposes  to  urge."  And  the  court 
further  held  that  its  power  to  amend  the  objections  nunc  pro 
tunc,  in  order  to  consider  the  issue  upon  the  appeal,  would 
never  be  exercised  for  the  purpose  of  reversing  a  judgment, 
but  only  for  the  purpose  of  affirmance.  Ibid.,  p.  517.  See  §  6, 
"  Vouchers,"  chap.  II,  ante,  as  to  burden  of  proof,  and  Matter 
of  Warrin,  56  App.  Div.  414.  The  objections  are  not  required 
to  be  verified.     Matter  of  Mott,  2  Dein.  154. 

"Where  parties  come  in  after  the  time  to  file  objections  has 
expired,  and  ask  leave  to  contest  the  account,  the  Surrogate 
may  impose  conditions  as  terms  of  granting  the  request.  Mat- 
ter of  Turfler,  78  Hun,  258.  And  he  may  refuse  such  leave  on 
the  ground  of  laches.  Matter  of  Yon  Olahn,  53  App.  Div.  165, 
167.  If  objections  are  not  filed  in  time,  the  costs  of  reforming 
the  account  required  to  meet  the  objections  ought  not  to  be 
charged  upon  the  executor.  See  Matter  of  Peyser,  5  Dera. 
244.  If  the  one  desiring  to  contest  is  shown  to  have  released 
his  rights,  the  release  is  a  bar  to  his  filing  objections  to  the  ac- 
count. Matter  of  Irmn,'i\:Wi%G.Zh2,.  The  validity  of  the  re- 
lease cannot  be  tried  by  the  Surrogate.  It  must  stand  until  set 
aside  by  a  court  of  competent  jurisdiction.  Ibid. ;  Matter  of 
Randall,  152  N.  Y.  508.  So  where  the  one  objecting  is  shown 
to  have  already  objected  to  the  same  items  on  an  accounting  in- 
volving the  same  question,  in  which  his  objections  were  heard 
and  overruled,  and  a  decree  duly  made  thereupon,  he  cannot 
be  allowed  to  relitigate  the  same  issues.  Matter  of  Clapp, 
30  Misc.  395. 

§  7.  Examination  of  account. — In  New  York  County,  Kule  24 
provides  that  "  Upon  an  accounting,  wherein  there  is  no  general 
or  special  guardian,  no  decree  will  be  entered,  until  the  account 
has  been  audited  by  a  referee  appointed  for  that  purpose,  except 
upon  the  consent  of  all  the  parties." 

Eule  11  provides :  "  In  any  proceeding  for  a  judicial  settle- 
ment of  the  account,  wherein  a  special  guardian  shall  be  ap- 
pointed or  a  general  guardian  shall  appear  to  protect  the  interest 
of  an  infant  party  to  such  accounting  no  decree  will  be  entered 
as  upon  default  against  such  infant,  but  such  decree  shall  be  so 
entered  only  upon  the  written  report  of  the  guardian  appearing 
for  such  infant  that  he  has  carefully  examined  the  account,  and 
finds  it  correct,  and  upon  two  days'  notice  to  the  guardian  of 
the  settlement  thereof." 
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§  8.  Reference  to  try  issues  raised  by  objection Where 

proper  objections  are  filed,  and  issues  duly  raised,  the  Surrogate 
has  power  to  try  the  same  by  reference  under  section  2546  of 
the  Code.  Such  referee  has,  by  the  express  terms  of  the  statute, 
power  to  hear  and  determine  all  questions  arising  upon  the 
settlement  of  such  an  account,  which  the  Surrogate  himself  has 
power  to  determine.*  It  becomes  important,  therefore,  to 
discuss  first  what  these  questions  are. 

§  9.  What  questions  may  be  heard  and  determined  upon 
an  acconnting. 

DISPUTED    CLAIMS. 

See  amendment  chap.  595,  L.  1895,  to  §  1822,  C.  C.  P.,  as  to  stipu- 
lating disputed  claims  over  to  final  accounting  for  determination 
by  Surrogate. 

There  has  been  a  serious  divergence  of  decisions  as  to  the 
Surrogate's  power  to  adjudicate  upon  disputed  claims  in  these 
proceedings.  These  claims  can  be  roughly  divided  into  five 
classes. 

(a)  Claims  of  creditors  paid  or  allowed  by  the  one  account- 
ing, the  propriety  or  legality  of  which  payment  is  put  in  issue 
upon  the  accounting. 

(5)  Claims  rejected  by  the  one  accounting  and  sought  to  be 
allowed  at  the  instance  of  the  claimant  upon  the  accounting. 

(o)  Claims  of  the  representative  against  the  estate. 

(d)  Claims  of  the  estate  against  the  representative. 

(e)  Claims  of  the  estate  ngainst  any  debtor. 

§  9a.  Claims  already  paid  and  contested  upon  account- 
ing,— As  to  a,  the  Surrogate  has  power  to  pass  upon  the  propri- 
ety or  legality  of  payments  made  by  the  accounting  party.  The 
chief  object  of  permitting  objections  to  be  filed  is  that  just  such 
issues  may  be  raised.  The  executors  having  made  the  payment 
in  question,  and  producing  vouchers  therefor,  the  burden  is  on 
the  contestant  to  show  that  it  was  not  a  just  debt  of  the  estate, 
and  the  Surrogate's  determination  is  conclusive.  Accozmting 
of  Fraser,  92  N.  Y.  239,  247  ;  Matter  of  Strickland,  1  Connoly, 
435,  437;  Matter  of  Stevenson,  86  Hun,  325.  But  if  his  de- 
termination be  against  the  weight  of  evidence,  it  will  be  set 
aside.  Thus,  where  the  objector  claimed  that  the  accounting 
party  should  include  in  his  account  and  charge  himself  with 

*See  Matter  of  Oearns,  27  Misc.  76,  and  cases  cited. 
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a  stud  horse  which  had  been  omitted  as  having  been  given 
away  by  gift  inter  vivos  by  the  testator,  it  was  held  that  the 
evidence  of  such  a  gift  must  be  of  "  great  probative  force," 
clearly  establishing  every  element  of  a  valid  gift,  and  that  not 
being  the  case  as  to  the  evidence  offered  by  the  executor,  he 
must  be  surcharged  with  the  horse.  Matter  of  C  Connelly  33 
App.  Div.  483.  The  general  rule  is  well  stated  in  Matter  of 
Hoiford,  27  App.  Div.  427,  433:  "On  the  final  accounting 
before  a  Surrogate,  an  unassailed  voucher  for  the  payment  of 
a  debt  of  the  deceased  throws  upon  a  contestant  the  burden  of 
impeaching  the  justice,  as  well  as  the  fact  of  the  payment  of 
the  claim.  The  burden  of  proving  a  claim  made  by  an  ac- 
countant, to  be  allowed  for  counsel  fees  or  other  expenses,  rests 
upon  him  .  .  .  (he  must)  show  what  the  services  were  ;  that 
they  were  necessary,  and  of  the  value  charged,"  citing  Jour- 
nault  v.  Ferris,  2  Dem.  320  ;  Willson  v.  Willson,  id.  462  ;  St. 
John  V.  McKee,  id.  236  ;  Raymond  v.  Dayton,  4  id.  333  ;  In 
re  Casey's  Estate,  6  N.  Y.  Supp.  608.  Payments  made  after 
an  account  is  filed  must  in  order  to  be  passed  upon  by  the  Sur- 
rogate be  set  up  in  a  supplemental  account  to  which  objections 
may  be  duly  interposed.  Matter  of  Arhenhurgh,  38  App. 
Div.  473. 

§  9&.  Claims  of  unpaid  creditors.— Prior  to  1895,  chap.  595, 
the  Surrogate  was  without  jurisdiction  to  determine  the 
validity  of  a  disputed  claim  or  in  anj'  way  examine  the  same. 
Glacius  V.  Fogel,  88  N".  Y.  434.  Also  Matter  of  Callahan,  152 
N.  Y.  320;  McNulty  v.  Hurd,  72  N.  Y.  518.  The  law 
referred  to  amended  section  1822  which  limits  the  time  within 
which  a  claimant  against  the  estate  of  a  decedent  must  begin 
an  action  for  the  recovery  of  his  claim  against  an  executor  or 
administrator,  by  providing  that,  Avhere  an  executor  or  admin- 
istrator disputes  or  rejects  the  claim  against  his  decedent's  es- 
tate, exhibited  to  him,  regardless  of  whether  it  be  before  or 
after  he  has  commenced  to  publish  notices  to  present  claims, 
the  claimant  and  the  representative  may  enter  into  a  written 
consent  that  the  claim  so  disputed  or  rejected  may  be  heard 
and  determined  by  the  Surrogate  upon  the  judicial  settlement 
of  the  accounts  of  the  representative  as  provided  by  sec- 
tion 2743.  (Amended  to  correspond  by  same  act).  This  con- 
sent must  he  filed  with  the  Surrogate.  The  statute  says  the 
consent  "shall  be  filed  by  the  respective  parties;"  but  this 
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undoubtedly  means  that  the  filing  of  the  consent  duly  executed 
by  the  respective  parties  may  be  done  by  either  party. 

Since  these  amendments,  the  Surrogate  can  try  such  dis- 
puted claims,  but  only  by  the  consent  of  the  parties  and  only 
by  such  consent  when  regularly  made  and  filed.  Hart  v. 
ZTflw'i;,  45  App.  Div.  280;  Matter  of  Edmonds,  47  App.  Div. 
229,  231 ;  Matter  of  Kirhy,  36  Misc.  812. 

It  follows  from  the  power  of  the  Surrogate  to  pass  upon  a 
claim  so  submitted  by  a  filed  consent  that  he  has  power  under 
section  2546  to  refer  the  same  by  a  reference  to  hear  and  de- 
termine. Matter  of  Hoes,  54  App.  Div.  281.  Should  it  de- 
velop on  the  reference  that  no  consent  was  filed,  it  is  the  duty 
of  the  referee  to  reject  the  claim.     Matter  of  Kirhy,  supra. 

This  section  provides  a  new  practice  which  has  been  readily 
availed  of  by  creditors  in  regard  to  which,  so  far  as  observa- 
tion has  gone,  there  have  been  no  evils  resulting  from  this  en- 
largement of  the  Surrogate's  jurisdiction  in  the  matter  of  dis- 
puted claims. 

It  appears  by  inference  that  the  consent  must  be  filed  within 
six  months  after  dispute  or  rejection  ;  or  if  no  part  of  the 
debt  is  then  due,  within  six  months  after  a  part  thereof  be- 
comes due,  for  the  reason  that  if  it  is  not  so  filed  the  claimant 
must  commence  his  action  within  the  time  so  limited.  This 
section,  however,  must  be  read  together  with  section  1836 
which  gives  the  creditor  a  right  to  costs  in  the  action  to  be 
brought  by  him  against  the  executor  or  administrator  if  such 
defendant  "  did  not  file  the  consent  provided  in  section  1872 
at  least  ten  days  before  the  expiration  of  six  months  from  the 
rejection  thereof."  Hence  it  appears  from  this,  first,  that  to 
protect  himself,  the  representative  should  see  to  the  filing  of 
the  consent  if  it  has  been  entered  into,  and  second,  that  the 
creditor  to  entitle  himself  to  costs,  must  wait  five  months  and 
twenty  days  before  beginning  suit.  If  on  the  expiration  of 
that  time,  the  consent  has  not  been  filed,  he  has  still  ten  days 
in  which  to  commence  his  action.  Hart  v.  Hart,  45  App.  Div. 
280 ;  Hoye  v.  FVynn,  30  Misc.  636.  See  generally  as  to  this 
subject,  discussion  under  "Ascertaining  of  Debts,"  ante, 
page  1016.  Therefore  if  the  consent  in  writing  be  so  filed  with 
the  Surrogate  within  that  time,  it  would  operate  to  postpone 
to  the  accounting  the  determination  of  the  claim  ;  and  would 
also  operate  to  confer  upon  the  Surrogate  jurisdiction  to  de- 
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termine  such  disputed  claim.  This  is  the  clear  intent  of  the 
amendment.  .  But  in  all  other  cases  not  so  reserved  he  is  ex- 
pressly denied  this  power  in  a  direct  proceeding  to  compel  paj'- 
mentof  a  debtor  legacy,  which  proceeding  the  Code  requires, 
by  section  2722,  must  be  dismissed  if  the  validity  of  the  claim  is 
denied.  The  decisions  have  been  contradictory  as  to  the  in- 
tent of  the  statute,  in  section  2743  as  it  now  stands,  and  in  the 
former  provisions  of  the  Revised  Statutes,  in  giving  the  Surro- 
gate power  to  determine  concerning  a  debt,  claim  or  distributive 
share,  who  is  the  person  to  whom  it  is  payable,  the  sum  to  be 
paid  by  reason  thereof,  and  "  all  other  questions  concerning 
the  same."  They  are  well  summarized  by  EoUins,  Surr.,  in 
Greene  v.  Day,  1  Dem.  45.  Section  2743  distinctly  limits  this 
power  by  the  words,  "  where  the  validity  of  the  debt,  claim  or 
distributive  share  is  admitted  or  has  heen  established  upon  the 
accounting  or  other  proceeding  in  the  Surrogate's  Court,  or 
other  court  of  competent  jurisdiction."  It  is  now  clear  that  the 
Surrogate  cannot  pass  upon  anj'  disputed  claim  of  this  charac- 
ter. Eiggs  v.  Cragg,  89  N.  Y.  480.  The  real  intent  of  the 
section  might  be  plainer  if  its  wording  be  transposed  so  as  to 
read,  "  Where  the  validity  of  the  debt,  etc.,  is  admitted  upon 
the  accounting  or  other  proceeding  in  the  Surrogate's  Court, 
or  has  been  established  in  another  court  of  competent  jurisdic- 
tion." The  words,  "  all  other  questions  concerning  the  same," 
mean  any  question  other  than  that  of  the  validity  of  the  debt. 
Estate  of  Orser,  4  Civ.  Proc.  Rep.  129.  Thus  the  Surrogate 
may  decide  to  whom  the  debt,  claim  or  distributive  share  is 
payable.  For  example  to  the  assignee  of  a  legatee.  Tilden 
V.  ^Dows,  2  Dem.  489.     (See  p.  1476,  post:) 

The  Surrogate  has  power  to  determine  whether  a  claim  has 
been  admitted  or  rejected  by  the  accounting  executor.  Potts 
V.  Baldwin,  67  App.  Div.  434,  437 ;  Matter  of  Miles,  33  Misc. 
147,  affd  170  Is".  Y.  75  ;  Bovme  v.  Lange,  4  Dem.  350,  and  cases 
cited  at  p.  351 ;  Matter  of  Von  der  Leith,  25  Misc.  255.  If  he 
finds  it  was  disputed  and  rejected,  and  no  proceeding  begun 
for  its  enforcement,  he  may  disregard  it  and  decree  distribu- 
lion.  But  if  he  finds  it  to  have  been  admitted,  he  must  treat 
it  as  a  liquidated  and  undisputed  debt,  which  the  representa- 
tive is  bound  to  pay,  and  because  of  which  the  creditor  is  en- 
titled to  be  a  party  to  the  accounting,  and  to  file  objections  to 
the  account,     Ihid. 
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§  9c.  Representative's  claims  against  estate.  —See,  ante, 
sub.  "  Ascertaining  the  Debts,"  p.  Iul8.  As  to  c,  claims  by  the 
representative  against  the  estate  the  Surrogate  may  ])ass  upon. 
Kyle  V.  Kyle,  67  N.  Y.  400,  408  ;  Boughton  v.  Flint,  74  N. 
Y.  476 ;  Shakespeare  v.  Markham,  72  N.  Y.  400 ;  Smith  v. 
Chnstopher,  3  Hun,  585. 

Section  2371  expressly  so  provides : 

Determination  of  claims  hy  surrogate,  suspension  of  statute 
of  limitation  in  certain  cases. 

On  the  judicial  settlement  of  the  account  of  an  executor  or 
administrator  he  may  prone  any  debt  owing  to  him  hy  the  de- 
cedent. Wliere  a  contest  arises  between  the  accounting  party 
and  any  of  the  other  parties  iesi)ecting  property  alleged  to 
belong  to  the  estute,  but  to  which  accounting  party  lays 
claim  either  individually,  or  as  representative  of  the  estate ; 
or  respecting  a  debt  alleged  to  be  due  by  the  accounting  party 
to  the  decedent,  or  by  the  decedent  to  the  accounting  party, 
the  contest  must,  except  where  the  claim  is  made  in  a  repre- 
sentative capacity,  in  which  case  it  may,  be  tried  and  deter- 
mined in  the  same  manner  as  any  other  issue  arising  in  the 
surrogate's  court. 

From  the  death  of  the  decedent  until  the  judicial  settle- 
ment of  the  accounts  of  the  executor  or  administrator  the 
running  of  the  statute  of  limitations  against  a  debt  due  from 
the  decedent  to  the  accounting  party,  or  any  other  cause  of 
action  in  favor  of  the  latter  against  the  decedent,  is  sus- 
pended, unless  the  accounting  party  was  appointed  on  the 
revocation  of  former  letters  issued  to  another  person,  in 
which  case  the  running  of  the  statute  is  so  suspended  from 
the  grant  of  letters  to  him  until  the  first  judicial  settlement 
of  his  account.  After  the  first  judicial  settlement  of  tlie  ac- 
count of  an  executor  or  administrator  the  statute  of  limita- 
tions begins  again  to  run  against  a  debt  due  to  him  from  the 
decedent,  or  any  other  cause  of  action  in  his  favor  against 
the  decedent.     §  3731,  Code  Civil  Proc. 

Former  §§  2739,  2740,  consolidated. 

This  section  substantially  embodies  the  rule  under  the  Ee- 
vised  Statutes,  3  E.  S.  96  (6th  ed.),  §  43 ;  Barras  v.  Barras,  4 
Eedf.  263 ;  Matter  of  Gardner,  5  Eedf.  14. 

frior  to  1893,  it  was  held  that  the  representative  was  givep 
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this  right  to  have  his  claim  determined  by  the  Surrogate  upon 
his  accounting  because  he  is  denied  the  right  to  begin  a  pro- 
ceeding solely  to  establish  such  a  personal  claim.  Matter  of 
Saunders,  4  Misc.  28,  35 ;  hi  re  Ryder,  129  N.  Y.  640 ;  JMoyer 
V.  Weil,  1  Dem.  71.  But  this  was  because  chap.  460,  Laws, 
1837,  had  been  repealed.  Chapter  686,  Laws,  1893,  amended 
section  2719  of  the  Code  by  restoring  the  provision  of  the  act  of 
1837:  "An  executor  or  administrator  shall  not  satisfy  his  own 
debt  or  claim  out  of  the  property  of  the  deceased  until  proved  to 
and-  allowed  by  the  Surrogate."  Matter  of  Marcellus,  165  N. 
Y.  70,  75.  This  restores,  as  applicable,  such  cases  as  Kyle  v. 
Kyle,  67  N.  Y.  400,  408 ;  Shakespeare  v.  MarTcham,  72  N.  Y. 
400,  etc.  This,  however,  does  not  mean  that  now  the  represen- 
tative must  institute  a  separate  proceeding.  The  Surrogate  has 
power  to  take  proof  of  and  allow  the  claim  when  presented  to 
him  for  determination.  But  he  may  not  retain  ex  parte  assets 
in  satisfaction  of  his  claim,  without  being  chargeable  therewith, 
and  with  interest.     Matter  of  Gardner,  5  Eedf.  14. 

The  circumstance  that  the  executor  is  interested  jointly  with 
others  in  the  demand  does  not  aflfect  the  authority  to  adjudicate 
with  regard  to  it.  Estate  of  Eisner,  8  JSf.  Y.  St.  Kep.  748 ; 
Neilley  v.  Neilley,  89  N.  Y.  352. 

Even  though  the  representative  having  the  claim  against  the 
estate  dies,  the  Surrogate's  jurisdiction  is  not  thereb}'  divested. 
The  representative  of  the  deceased  representative  may  urge  and 
prove  the  claim.  Matter  of  Cooper,  6  Misc.  501,  504.  See,  as 
to  mode  of  proving  debt  due  by  estate  to  executor  or  adminis- 
trator. Wood  V.  Rusco,  4  Eedf.  380,  and  Matter  of  Ilumfreville, 
6  App.  Div.  535.  The  proof  must  be  the  clearest  legal  proof. 
Matter  of  Ilumfreville,  supra  /  Van  Slooten  v.  Wheeler,  140  N.  Y. 
624 ;  Ellis  v.  Filon,  85  Hun,  485  ;  Matter  of  Saunders,  4  Misc. 
28.  He  must  present  his  claim,  accompanied  by  the  affidavit 
verifying  the  same,  before  it  can  be  allowed  {Terry  v.  Dayton, 
31  Barb.  519  ;  Matter  of  Saunders,  supra) ;  but  such  verification 
alone  in  no  way  establishes  the  validity  of  the  claim.  Matter  of 
Saunders,  citing  Underhill  v.  Newbuger,  4  Eedf.  499  ;  Williams 
v.  Purdy,  6  Paige,  168.  The  provision  of  section  2719  must  be 
kept  in  view  that "  an  executor  or  administrator  shall  not  satisfy 
his  own  debt  or  claim  out  of  the  property  of  the  deceased  until 
proved  to  and  allowed  by  the  Surrogate,"  and  also  that  "  it  shall 
not  have  preference  over  others  of  the  same  class."     But  if  all 
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the  persons  interested  assent  to  his  doing  so,  such  payment  of 
his  own  claim  will  be  allowed  on  the  accounting.  Ledyard  v. 
BuU,  119  N.  Y.  62.  The  executor  is  called  upon  to  prove  his 
own  claim  as  satisfactorily  as  he  may  require  other  creditors  to 
prove  theirs.      Wood  v.  Rusoo,  4  Kedf.  380. 

A  person  named  as  executor  in  a  will,  but  not  qualified  as 
such,  must  proceed  on  any  claim  he  has  against  the  decedent 
as  any  other  creditor  would.  Snyder  v.  Snyder,  5  Civ.  Proc. 
liep.  267.  But  if  it  be  objected  that  his  claim  has  been  paid, 
he  is  not  called  upon  to  prove  that  it  has  not.  Payment  is  an 
affirmative  defense,  and  must  be  affirmatively  proven.  Mat- 
ter of  Weil,  35  Misc.  254 ;  Lerclie  v.  Brasher,  104  N.  Y.  157, 
and  cases  cited. 

§  M.  Claims  of  estate  against  representative.— As  to  d, 
the  Surrogate  has  also  power  to  pass  on  claims  of  the  estate 
against  the  representative.  §  2731,  C.  C.  P.  supra;  Matter  of 
Cooper,  6  Misc.  501 ;  Gardner  v.  Gardner,  7  Paige,  112 ;  Kyle 
V.  Kyle,  67  N.  Y.  400,  408.  This  includes  a  temporary  admin- 
istrator.    Matter  of  Eisner,  5  Dem.  383.     See  p.  987,  awfo. 

The  Code  provides  in  section  2714  that 

The  naming  of  a  person  executor  in  a  -will,  does  not  operate 
as  a  discharge  or  bequest  of  any  just  claim  which  the  testator 
had  against  him ;  but  it  must  be  included  among  the  credits 
and  effects  of  the  deceased  in  the  inventory,  and  the  executor 
shall  be  liable  for  the  same  as  for  so  much  money  in  his  hands 
at  the  time  the  debt  or  demand  becomes  due,  and  he  must 
apply  and  distribute  the  same  in  the  payments  of  debts  and 
legacies,  and  among  the  next  of  kin  as  part  of  the  personal 
property  of  the  deceased. 

It  has  been  held,  however,  that  while  the  Code  is  explicit,  and 
the  debt  must  be  treated  by  the  courts  as  money,  that  yet  the 
debt  will  not  for  all  purposes  stand  on  the  same  footing  as  if  he 
had  actually  received  so  much  money  {Bauous  v.  Stover,  89  N". 
Y.  1,  4) ;  and  so,  if  the  executor  is  insolvent  and  cannot  pay, 
he  cannot  be  punished  as  for  contempt  in  failing  to  pay  or  dis- 
tribute the  money  equivalent  of  the  debt.     IMd. 

The  Court  of  Appeals  therefore  observed  that  it  would  be 

well  for  a  Surrogate  in  a  decree  which  charges  an  executor  with 

a  debt  as  so  much  money,  to  specify  the  charge  separately  so 

as  to  save  all  the  rights  of  the  executor.     And  it  has  been  held 

93 
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that  such  an  executor's  sureties  cannot  be  proceeded  against 
upon  his  failure  to  pay  the  debt  so  adjudged  and  which  he  is 
directed  to  distribute  as  money  in  his  hands.  Baucus  v.  Barr, 
45  Hun,  582,  584,  aff'd  107  N.  Y.  624.  Just  as  an  executor 
must  prove  his  own  claim  as  fully  and  fairly  as  he  requires 
other  creditors  to  do,  so  must  he  deal  with  himself  as  a  debtor, 
of  the  estate.     Warner  v.  Knower,  8  Dem.  208. 

Where  an  executor  had  stated  his  debt  to  the  estate  as  an 
item  of  his  inventory,  but  disputed  his  liability  thereon  upon 
his  accounting  it  was  held,  before  the  Code,  that  the  auditor 
could  pass  upon  the  issue,  and  the  Surrogate  in  fact  affirmed 
the  auditor's  determination.  Matter  of  Leslie,  3  Redf.  280. 
It  is  held  that  the  Surrogate's  power  to  pass  on  claims  of  this 
character  extends,  not  merely  to  executors,  but  all  representa- 
tives, e.  g.,  a  temporary  administrator.  Matter  of  Eisner,  5 
Dem.  383.  An  administrator  indebted,  under  a  mortgage  debt 
to  his  intestate,  in  whose  estate  he  had  an  interest,  paid  nothing 
in  the  way  of  interest  after  his  creditor's  death  but  undertook 
to  stop  interest  by  crediting  the  estate,  as  of  the  death,  with 
principal  and  interest  and  debiting  the  estate  with  the  same 
amount  on  account  of  his  distributive  share.  This  was  disal- 
lowed as  unauthorized  by  section  2714.  Matter  of  Davis,  37 
Misc.  326,  citing  Keegan  v.  Smith,  33  Misc.  76,  and  Soverliill  v. 
Sioydam,  59  N.  Y.  142. 

§  9«.  Claims  of  estate  against  debtor. — As  to  e,  it  has  been 
held  that  the  Surrogate  has  not  jurisdiction  to  determine  the 
validity  of  a  claim  of  an  estate  against  a  debtor  who  is  not 
a  representative  of  the  decedent.  Van  Yallcen'burg  v.  Lasher, 
53  Hun,  594,  597,  citing  Matter  of  Colwell,  15  IST.  Y.  St.  Rep. 
742  ;  Greene  v.  Bay,  1  Dem.  45 ;  Kintz  v.  Friday,  4  Dem. 
540 ;  Matter  of  Kellogg,  39  Hun,  275  ;  Matter  of  Keefe,  43 
Hun,  98.  This  rule  is  not  affected  by  the  fact  that  the  debtor 
is  a  legatee  and  the  executor  is  seeking  to  offset  the  debt  as 
entire  or  partial  satisfaction  of  the  legacy.     Ihid. 

The  reason  of  this  distinction  is  simple  :  when  the  executor 
or  administrator  himself  is  the  debtor  he  cannot  in  his  repre- 
sentative capacity  sue  himself  for  the  debt.  But  it  is  his  duty 
to  sue  on  and  recover  in  debts  due  by  third  persons,  and  he  is 
expected  in  his  accounting  to  rehearse  all  such  suits  and  ac- 
count for  the  proceeds  thereof. 

The  Surrogate's  powers  to  pass  upon  disputed  matters  upon 
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the  accounting  of  a  testamentary  trustee  are  no  broader  than 
upon  that  of  an  ordinary  representative.  See  Part  VII, 
ante 

%  10.  Same  subject. — Excluding  all  questions  as  to  disputed 
claims  of  the  various  classes  just  discussed,  the  power  of  the 
Surrogate  to  pass  on  other  questions  concerning  the  validity  of 
debts,  claims  or  distributive  shares  "  admitted  or  established  " 
within  the  meaning  of  section  2743  is  uncontroverted.  This 
must  be  taken  to  mean  that  the  Surrogate  may  determine  to 
whom  the  payment  is  to  be  made,  and  how  much  is  to  be 
paid.     The  language  of  the  section  is  clear. 

Decree  for  payment  and  distribution. 

Where  an  account  is  judicially  settled  as  prescribed,  in  this 
article,  and  any  part  of  the  estate  remains  and  is  ready  to  be 
distributed  to  the  creditors,  legatees,  next  of  kin,  husband  or 
wife  of  the  decedent,  or  their  assigns,  the  decree  must  direct 
the  payment  and  distribution  thereof  to  the  persons  so  enti- 
tled according  to  their  respective  rights.  In  case  of  adminis- 
tration in  intestacy  the  decree  must  dhect  immediate  payment 
and  distribution  to  creditors,  next  of  kin,  husband  or  wife  of 
the  decedent,  or  their  assigns,  where  the  administrator  has 
petitioned  voluntarily  for  judicial  settlement  of  his  account 
as,  and  in  the  case  provided  in  subdivision  two  of  section 
twenty-seven  hundred  and  twenty-eight  of  this  article.  If 
auy  person  who  is  a  necessary  party  for  that  purpose  has  not 
been  cited  or  has  not  appeared,  a  supplemental  citation  must 
be  issued  as  prescribed  in  section  two  thousand  seven  hun- 
dred and  twenty-seven  of  this  act.  JFhei-e  the  validity  of 
the  debt,  claim  or  distributive  share  is  admitted  or  has  been 
established  upon  the  accounting  or  other  jjroeeeding  in  the  sur- 
rogate's court  or  other  court  of  competent  jurisdiction,  the  de- 
cree must  determine  to  whom  it  is  payable,  the  sum  to  be  paid 
by  reason  thereof  and  all  other  questions  concerning  the  same. 
"With  respect  to  the  matters  enumerated  in  this  section  the  de- 
cree is  conclusive  as  a  judgment  upon  each  party  to  the  special 
proceeding  who  was  duly  cited  or  appeared  and  upon  every 
person  deriving  title  from  such  party.  §  2T43,  Code 
Civil  Proc. 

2  K.  S.  95.  §  71. 

This  section  does  not  apply  to  a  temporary  administrator. 
When  the  time  comes  for  him  to  pay  over,  he  must  do  so  to  the 
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executor  or  permanent  administrator.  Matter  of  PhUp,  29 
Misc.  263,  266. 

By  section  2481,  subd.  11,  the  Surrogate  is  given  power  "  to 
exercise  such  incidental  powers  as  are  necessary  to  carry  into 
effect  the  powers  expressly  conferred."  And  so  in  determin- 
ing the  questions  he  has  power  to  pass  upon  under  section  2743 
the  Surrogate  may  construe  the  will,  so  far  as  is  necessary  in 
order  to  decree  distribution.  In  re  Verplanck,  91  N.  Y.  439, 
450  ;  Oarlock  v.  Yandevort,  128  N.  Y.  374 ;  In  re  Havens,  8 
Misc.  574.  Brown  v.  Wheeler,  53  App.  Div.  6,  8  ;  Eiggs  v. 
C'ragg,  89  N.  Y.  480 ;  Furdy  v.  Ilayt,  92  N.  Y.  446 ;  Fraenz- 
nick  V.  Miller,  1  Dem.  136. 

In  the  Havens  case  it  was  held  that  the  Surrogate  had  power 
to  determine  as  a  matter  of  fact  whether  a  sole  residuary  leg- 
atee had  assigned  one  half  of  his  legacy  to  another ;  and  as  a 
matter  of  law  whether  such  agreement  of  assignment  actually 
entitled  the  assignee  to  be  paid  part  of  the  distributive  share. 
See  also  Matter  of  Heelas,  5  Redf.  440.  But  the  creditor  of 
the  one  assigning  his  share  cannot  come  in  before  the  Surro- 
gate and  secure  a  determination  as  to  the  validity  of  such  trans- 
fer (Duncan  v.  Guest,  5  Eedf.  440),  for  the  validity  of  the  as- 
signment cannot  be  tried. .  Matter  of  Lawson,  36  Misc.  96 ; 
Matter  of  Randall,  152 IST.  Y.  508,  517.  See  also  authorities  dis- 
cussed in  Matter  of  Havens,  8  Misc.  574.  So  it  has  been  held 
that  the  question  of  legitimacy  of  children  claiming  to  be  dis- 
tributees could  be  determined  [Matter  of  Laramie,  24  N.  Y. 
St.  Rep.  702) ;  or  the  capacity  of  an  institution  to  take  a  legacy. 
Matter  of  York,  1  How.  Pr.  N.  S.  16. 

The  Surrogate's  power  to  pass  upon  a  disputed  legacy  was 
asserted,  and  is  well  illustrated  in  Tajppen  v.  M.  E.  Church,  3 
Dem.  187,  Rollins,  Surr.  The  legacy  was  one  of  $500  to  the 
trustees  of  a  church  "towards  paying  off  the  debt  of  the 
church."  The  executor  disputed  the  legacy  claiming  the  church 
was  not  in  debt,  neither  at  the  time,  nor  when  the  testator  died. 
The  Surrogate  asserted  his  right  to  pass  on  this  issue,  and 
ordered  a  reference  for  the  purpose.  So  the  Surrogate  may 
have  to  pass  on  the  validity  of  a  trust  provision.  Matter  of 
Pearson,  21  N.  Y.  St.  Rep.  128 ;  Matter  of  Collijer,  4  Dem.  24. 
As  to  any  matter  the  Surrogate  is  empowered  to  decide,  his 
decree  in  the  premises  is  made  conclusive  by  section  2743. 
Brown  v.  Wheeler,  53  App.  Div.  6,  8 ;  Sexton  v.  Sexton,  64  App. 
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Div.  385.    So,  if  a  creditor's  claim  is  heard,  and  determined 
adversely,  the  decree  is  a  bar  to  a  subsequent  action  on  the 
same  claim.    Ibid. 
§  11.  The  amount  the  accountant  is  chargeable  with The 

inventory,  if  any  was  filed,  is  prima  facie  evidence  of  the  quan- 
tum of  the  estate.  Matter  of  Shipinan,  82  Hun,  108.  But  it  is 
no  more  than  prima  facie.  Matter  of  MaacJf,  13  Misc.  368. 
The  executor  may  explain  a  discrepancy  if  any  there  be.  Ibid. 
But  if  a  person  interested  alleges  that  articles  were  omitted,  or 
that  the  executor  sold  some  and  received  more  than  he  has 
charged  himself  with,  the  burden  is  on  him  of  establishing  the 
fact  alleged,  "  with  reasonable  certainty,"  and  of  surcharging 
the  account.  Matter  of  Mullen,  115  JST.  Y.  98  ;  Matter  of 
Stevenson,  86  Hun,  325  ;  Matter  of  Arhenlurgh,  13  Misc.  741 ; 
Matter  of  Smith,  ibid.  592 ;  Matter  of  Baker,  42  App.  Div. 
370,  372 ;  Marre  v.  OinocUo,  2  Bradf.  165. 

Where  executors  are  charged  by  the  will  with  the  duty  of 
selling  real  estate  they  are  required  to  act  only  as  a  prudent 
man  would  in  dealing  with  his  own  property.  The  mere  fact 
of  depreciation  in  value  of  the  property  is  not  enough  td  charge 
the  executors  with  the  loss.  Matter  of  Hosford,  27  App.  Div. 
427,430.  The  Court  of  Appeals  has  held :  "There  is  and  there 
can  be,  no  rigid  and  arbitrary  standard  by  which  to  measure  the 
reasonable  time  within  which  the  discretion  of  an  executor  di- 
rected to  convert  an  estate  into  money  must  operate."  Matter 
of  Weston,  91  IST.  Y.  502,  510.  Each  case  must  stand  upon  its 
own  facts. 

But  where  an  asset  is  specified  in  the  inventory,  in  the  nature 
of  a  chose  in  action  or  a  claim  of  the  decedent,  and  upon  the  ac- 
counting it  appears  it  was  never  sued  upon,  or  collected  in,  or 
reduced  to  possession,  then  the  onus  is  upon  the  accountant  to 
explain  and  justify  the  failure  or  neglect  to  act.  Matter  of  Hos- 
ford, supra ;  Harrington  v.  Keteltas,  92  IST.  Y.  40.  For  the  pre- 
sumption is  that  it  could  have  been  collected,  as  solvency  is 
presumed  until  the  contrary  is  shown.  Insolvency  cannot  be 
presumed.  C  Conner  v.  Gifford,  ]  17  N.  Y.  275, 279.  In  Matter 
of  Guldenkirch,  35  Misc.  123, 124,  Thomas,  S.,  says,  "  It  is  quite 
plain  that  culpable  neglect  to  collect  a  claim,  which  forms  an 
asset  of  the  estate,  can  only  exist  when  knowledge,  or  notice 
legally  equivalent  to  knowledge,  of  its  existence  is  also  found. 
This  principle  is  emphasized  in  all  of  the  cases  upon  this  sub- 
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ject."  Harrington  v.  Keteltas,  92  N.  Y.  40 ;  Mills  v.  Hoff- 
man, 26  Hun,  594;  Moore's  Estate,  1  Tuck.  41;  Matter  of 
Hosford,  27  App.  Div.  427;  0' Conner  v.  Gifford,  117  N.  Y. 
275 ;  Matter  of  Hall,  16  Misc.  Eep.  174. 

From  this  may  be  deduced  the  statement  that  executors,  who 
have  not  sued  upon  or  collected  in  a  promissory  note  payable 
to  their  decedent,  must  show  on  the  accounting  that  the  note 
could  not  have  been  collected  had  an  action  been  commenced 
thereon.  It  is  not  enough  to  produce  evidence  from  which  the 
court  must  guess  that  legal  proceedings  would  have  been  use- 
less. The  testimony  must  leave  no  reasonable  doubt  in  that 
regard.     Matter  of  Hosford,  suj>ra. 

Nor  will  the  advice  of  an  attorney  alone  relieve  an  executor 
from  the  duty  of  active  vigilance  in  the  collecting  in  of  the  as- 
sets left  by  his  decedent.     Ihid. 

§  12.  Allowance  for  commissions  and  expenses  in  admin- 
istering tlie  estate. — Provision  is  made  by  law  for  remunerat- 
ing those  who  administer  estates  as  representatives  or  trustees. 
These  provisions  are  as  follows : 

Commissions  of  executor  or  administrator. 

On  the  seitlement  of  the  account  of  an  executor  or  admin- 
istrator, the  surrogate  must  allow  to  him  for  his  services,  and 
if  there  be  more  tliau  one,  apportion  among  them  according 
to  the  services  rendered  by  them  respectively,  over  and  above 
his  or  their  expenses  : 

For  receiving  and  paying  out  all  sums  of  money  not  exceed- 
ing one  thousand  dollars,  at  the  rate  of  five  per  centum. 

For  receiving  and  paying  out  any  additional  sums  not 
amounting  to  more  than  ten  thousand  dollars,  at  the  rate  of 
two  and  one-half  per  centum. 

For  all  sums  above  eleven  thousand  dollars,  at  the  rate  of 
one  per  centum. 

In  all  cases  such  allowance  must  be  made  for  their  neces- 
sary expenses  actually  paid  by  them  as  appears  just  and  rea- 
sonable. 

If  the  value  of  the  personal  property  of  the  decedent 
amounts  to  one  hundred  thousand  dollars  or  more,  over  all 
his  debts,  each  executor  or  administrator  is  entitled  to  the 
full  compensation  on  principal  and  income  allowed  herein  to 
a  sole  executor  or  administrator,  unless  there  are  more  than 
three,  in  which  case  the  compensation  to  which  three  would 
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be  entitled  must  be  apportioned  among  tliem  according  to  the 
services  rendered  by  tbem,  respectively,  and  a  like  apportion- 
ment shall  be  made  in  all  cases  where  there  shall  be  more 
than  one  executor  or  administrator. 

Wliere  the  will  provides  a  specific  compensation  to  an  exec- 
utor or  administrator  he  is  not  entitled  to  any  allowance  for 
his  services,  unless  by  a  written  instrument  filed  with  the  sur- 
rogate, he  renounces  the  specific  compensation. 

Where  successive  or  different  letters  are  issued  to  the  same 
person  on  the  estate  of  the  same  decedent,  including  a  case 
where  letters  testamentary  or  letters  of  general  administration, 
are  issued  to  a  person  who  has  been  previously  appointed  a 
temporary  administrator,  he  is  entitled  to  compensation  in 
one  capacity  only,  at  his  election,  except  that  where  he  has 
received  compensation  in  one  capacity  he  is  entitled  to  the 
excess,  if  any,  of  the  compensation  allowed  by  law,  above 
the  sum  which  he  has  already  received  in  the  other  capacity. 
§  2730,  Code  Civil  Proc. 

COMMISSIONS  OF  TESTAMENTARY  TRUSTEES. 

Section  2811  of  the  Code,  quoted  at  1338,  ante,  makes  appli- 
cable to  accountings  by  testamentary  trustees  sections  2734  to 

2737,  both  inclusive.  As  above  noted,  section  2730  of  the  Code 
as  it  now  stands  consolidates  former  sections  2736,  2737  and 

2738.  See  L.  of  1893,  ch.  686.  This  act  repealed  the  sections 
then  numbered  2735  to  2741,  but  the  legislature  in  so  doing 
omitted  to  correct  and  amend  section  2811  referring  to  and 
making  applicable  the  sections  therein  enumerated.  So  far, 
therefore,  as  section  2730  re-enacts  the  provisions  of  the  con- 
solidated sections  they  should  still  be  deemed  applicable  to  ac- 
countings by  testamentary  trustees.  Moreover,  section  2802 
recognized  the  similarity  before  the  law  of  testamentary  trus- 
tees to  executors  and  administrators  in  respect  of  the  right  to 
commissions.  This  section,  quoted  ante,  at  page  1327,  expressly 
provides  that,  upon  the  annual  accountings  which  testamentary 
trustees  are  by  that  section  authorized  to  render  and  have  judi- 
ciall}'  settled,  "  the  Surrogate  before  whom  such  accounting  may 
be  had  shall  allow  to  the  trustee  or  trustees  the  same  compen- 
sation for  his  or  their  services  by  way  of  commission  as  are  al- 
lowed by  law  to  executors  and  administrators,  besides  their  just 
and  reasonable  expenses  therein,  and  also  the  additional  allow- 
ance provided  for  in  section  2562  of  this  Act. "    This  is  the  sec- 
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tion  providing  for  the  additional  allowance  for  counsel  fees  and 
other  expenses  upon  accountings  "  not  exceeding  ten  dollars  for 
each  day  occupied  in  the  trial  and  necessarily  occupied  in  pre- 
paring the  account  for  settlement  and  otherwise  preparing  for 
the  trial. " 

The  Court  of  Appeals  in  Hurlhut  v.  Durcmt,  88  IST.  Y.  122, 
128,  expressly  held  that  the  then  sections  2736  and  2811  of  the 
Code  contained  the  statutory  provision  for  the  compensation  of 
executors  and  of  testamentary  trustees.  See  also  Laytin  v. 
Davidson,  95  N.  Y.  263,  expressly  recognizing  the  jurisdiction 
of  the  Surrogate  to  award  commissions  to  testamentary  trustees. 
under  the  Code  of  Civil  Procedure,  citing  Johnson  v.  Laiorence, 
95  N.  Y.  154,  and  In  re  Roosevelt,  5  Kedf.  601.  In  the  case  last 
cited  Surrogate  Rollins  passed  directly  upon  the  authority  of 
the  Surrogate  to  direct  the  payment  of  commissions  to  testa- 
mentary trustees  and  reviewed  the  statutes  dealing  therewith. 
His  decision  was  based  upon  the  applicability  of  the  sections  to 
testamentary  trustees,  to  which  reference  is  made  in  section  2811 
as  above  quoted.  His  opinion  is  concurred  in  by  the  Court  of 
Appeals  in  the  case  of  Lay  tin  v.  Davidson,  supra. 

The  commissions  of  "  persons  appointed  to  execute  a  trust 
left  unexecuted  by  the  death  "  of  an  original  or  surviving  trustee 
are  fixed  by  the  Supreme  Court.  They  cannot  exceed  the  com- 
missions allowed  to  executors,  etc.  This  is  by  virtue  of  amend- 
ments in  1902  to  the  Eeal  Property  and  Personal  Property 
Lavr.     See  L.  1902,  chaps.  150  and  151. 

COMMISSIONS  OP  GTJAEDIANS. 

Section  2850  quoted  in  chapter  H  of  part  VII,  ante,  expressly 
provides  in  respect  to  all  guardians  over  whom  the  Surrogate 
has  jurisdiction  that  they  are  "entitled  to  the  same  compen- 
sation as  an  executor  or  administrator."  Matter  of  Decker, 
37  Misc.  527. 

§  13.  The  right  to  remuneration.— It  is  the  policy  of  our 
law  that  those  who  administer  a  trust  or  estate  shall  receive 
compensation  therefor.  The  language  of  section  2730,  "  the 
Subrogate  must  allow  "  expresses  this  general  intent.  The  sec- 
tion is  not  mandatory  in  the  sense  that  no  departure  from  it  is 
ever  permissible  {Secor  v.  Sentis,  5  Eedf.  570,  572),  for  if  a 
testator  expressly  prohibits  his  executor  from  receiving  compen- 
sation for  administering  the  estate,  the  Surrogate  will  be  con- 
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trolled  by  such  direction.  Ibid. ;  Meacham  v.  8tearnes,  9  Paige, 
403.  Tins  has  been  held  in  a  case  when  of  two  executors  un- 
der such  a  will  one  refused  to  serve,  and  the  other,  by  reason  of 
the  extra  labor  thereby  claimed  by  him  to  have  been  required, 
sought  to  have  the  prohibition  disregarded.  Surrogate  Rollins 
declined  to  do  so.  Matter  of  Gerard,  1  Dem.  244 ;  Matter  of 
Marshall,  3  Dem.  173.  If,  however,  the  executors  named  in  a 
will  denying  any  compensation  to  the  executors  decline  to  qual- 
ify, the  prohibition  cannot  extend  to  an  administrator  with  the 
will  annexed. 

In  the  second  place,  in  spite  of  the  statute,  the  Surrogate 
may  deny  commissions  to  a  negligent  or  wrongdoing  executor 
or  trustee.  Matter  of  Rutledge,  162  N.  Y.  31,  aff'g  37  App.  Div. 
633;  Wheelwright  V.  Rhoades,  28  Hun,  57;  Matter  of  Harnett, 
15  N.  Y.  St.  Rep.  725;  Stevens  v.  Melcher,  152  N.  Y.  551; 
CooTc  V.  Lowry,  95  IS".  Y.  103,  114 ;  Matter  of  Welling,  51  App. 
Div.  355,  358 ;  Matter  of  Mathewson,  8  App.  Div.  8,  11,  12. 
So,  also,  where  a  trustee  resigns  before  executing  his  trust,  he 
loses  his  right  to  commissions  on  the  corpus  of  the  fund.  Mat- 
ter of  Hayden,  54  Hun,  197.  And  the  court  may  impose  as  a 
condition  of  permitting  the  resignation  of  a  trust,  that  the  right 
to  commissions  be  waived,  in  whole  or  in  part.  Matter  of  Allen, 
96  N.  Y.  327 ;  Matter  of  Curtiss,  9  App.  Div.  285,  288.  Mat- 
ter of  Douglas,  60  App.  Div.  64.  If  a  trustee  dies  before  ad- 
ministering the  estate,  his  executors  may  receive  one  half  com- 
missions in  a  proper  case.  Matter  of  Todd,  64  App.  Div.  435. 
Where  the  estate  has  never  been  reduced  to  money,  it  seems  it 
is  not  such  a  proper  case.  Mo  Alpine  v.  Potter,  126  E".  Y.  285, 
290.  It  is  always  improper  in  such  a  case  to  allow  the  ex- 
ecutors of  a  deceased  trustee  the  one  half  commissions  for  dis- 
tributing the  estate.     Palmer  v.  Dunham,  6  N.  Y.  Supp.  262. 

Unless  the  right,  however,  to  commissions  is  thus  divested, 
the  courts  will  recognize  it  and  in  fact  cannot  deny  it.  Matter 
of  Curtiss,  9  App.  Div.  285,  291. 

But  the  right  may  be  lost  by  remissness  of  the  trustee.  For 
example,  if  a  trustee  pays  out  the  whole  income  annually  and 
fails  to  reserve  enough  to  cover  his  commissions,  he  cannot 
subsequently  be  allowed  them  in  lump.  Matter  of  Harper,  27 
Misc.  471;  Spencer  y.  Spencer,  38  App.  Div.  403;  Matter  of 
Haight,  51  App.  Div.  310,  318  ;  Matter  of  Slocum,  60  App.  Div. 
438 ;  Hancox  v.  MeeJcer,  95  N.  Y.  528.    It  is  quite  competent 
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for  an  adult  beneficiary  to  assent  to  the  payment  of  commis- 
sions to  a  trustee  whose  right  thereto  may  have  been  lost  by  his 
remissness.     Matter  of  Johnson,  57  App.  Div.  49^,  504. 

The  authority  given  the  Surrogates'  Courts  to  allow  and  to 
apportion  commissions  carries  with  it  the  power  to  enforce  pay- 
ment thereof.  Matter  of  Dunkel,  5  Dem.  188,  194.  On  the 
other  hand,  as  the  amount  of  the  commissions,  until  paid,  or 
rather  until  the  accountant  is  legally  entitled  to  receive  them, 
remains  an  asset  of  the  estate,  the  Surrogate  has  power  to  di- 
rect the  application  of  such  amount,  or  so  much  thereof  as  may  be 
necessary,  to  liquidate  an  unpaid  debt  of  the  accountant  to  the 
estate,  whether  shown  to  be  uncollectible  or  not.  Freeman  v. 
Freeman,  4  Redf.  211. 

§  14.  The  basis  of  remuneration. — The  primary  basis  of 
commissions  is  the  actual  rendition  of  services  in  administering 
the  estate.  Matter  of  Clinton,  16  Misc.  199,  202.  An  executor 
who  renders  no  services  can  have  no  commission.  Matter  of 
Manice,31  Hun,  119, 121.  But, as  the  statute  gives  the  Sur- 
rogate power  where  there  are  several  executors,  to  "  apportion 
among  them  according  to  the  services  rendered  by  them  respec- 
tively," it  follows  that  any  assumption  of  responsibility,  or  lia- 
bility, or  services  however  slight,  brings  the  executor  within 
the  category  and  entitles  him  to  his  apportionate  share.  Matter 
of  Dunlcel,b  Dem.  188. 

Though  one  executor  voluntarily,  or  perhaps  by  design,  take 
possession  of  all  the  assets,  and  transacts  substantially  all  the 
business  of  the  estate,  he  does  not  thereby  become  entitled  to 
receive  all  the  commissions,  to  the  exclusion  of  the  co-executor. 
Ibid. 

The  pecuniary  basis  of  the  commissions  is  defined  by  sec- 
tion 2730.  It  is  personal  property,  and  the  amount  is  that 
which  is  received  and  paid  out.  Heal  property  is  no  basis  for 
the  computation  of  commissions  {Smith  y. Bucha7ian,b  Dem. 
169,  and  cases  cited),  excepting  only  where  it  has  been  actu- 
ally sold  under  the  terms  of  the  will  {Matter  of  Clinton,  16  Misc. 
199),  or  where  the  will  works  an  equitable  conversion.  Mat- 
ter of  Uardenbrooh,  23  Misc.  538,  543.  But  it  has  been  held 
proper  to  allow  executors  commissions  where  on  foreclosing  an 
estate  mortgage,  they  had  to  buy  in  the  land  which  they  di- 
vided into  lots  and  sold  them  at  auction  to  the  legatees,  and 
the  purchase  price  was  offset  against  the  various  legacies  to 
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the  purcbasing  legatees.  Matter  of  Franklin,  26  Misc.  107 ; 
Matter  of  De  Peyster,  4  Sandf.  Ch.  511 ;  Matter  of  Ross,  33 
Misc.  163.  The  mere  holding  of  title  will  not  be  deemed 
money  for  the  purpose  of  computing  commissions.  Phmnix  v. 
Ziviiigstone,10i  N.  Y.  451 ;  Estate  of  McLaren,  6  Misc.  483. 
Where  the  executors  actually  sell,  in  pursuance  of  a  lawful 
power,  they  will  be  considered  as  having  performed  a  lawful 
trust  duty,  and  are  as  much  entitled  to  commissions  upon  the 
amount  involved  as  upon  any  other  sums  passing  through  their 
hands.  Matter  of  Prentice,  25  App.  Div.  209,  212.  Moreover, 
they  are  to  be  allowed  a  reasonable  time  within  which  to  exe- 
cute the  power  of  sale.     Ilancox  v.  Meeker,  95  IST.  Y.  528. 

Where  there  is  no  imperative  direction  to  the  executors  to 
sell  the  real  estate,  there  is  no  equitable  conversion.  Matter  of 
Hardenhroole,  23  Misc.  538,  540.  "  To  constitute  a  conversion 
of  real  estate  into  personal  in  the  absence  of  actual  sale,  it  must 
be  made  the  duty  of  and  obligatory  upon  the  trustees  to  sell  it 
in  any  event.  Such  conversion  rests  upon  the  principle  that 
equity  considers  that  as  done  which  ought  to  have  been  done. 
A  mere  discretionary  power  of  selling  produces  no  such  result." 
Wliite  V.  Howard,  46  N.  Y.  144;  Stagg  v.  Jackson,  1  IST.  Y.  206 ; 
Ilohson  V.  Hale,  95  IST.  Y.  598. 

A  distinction  must  be  clearly  kept  in  mind  where  the  same 
persons  are  named  as  executors  and  as  trustees  between  their 
rights  to  deal  with  real  property  as  executors  and  as  trustees. 
If  the  right  to  deal  with  the  real  estate  devolves  upon  the  trus- 
tees by  the  terms  of  the  will  and  the  executors  have  no  right  to 
deal  with  it  except  as  it  may  become  necessary  for  them  to  con- 
vert it  for  the  purpose  of  paying  debts  or  legacies  under  the  will, 
then  commissions  can  be  allowed  upon  the  basis  of  the  real  es- 
tate to  the  persons  named  as  executors  only  in  their  capacity 
as  trustees ;  and  upon  their  accounting  as  executors,  the  real 
estate  cannot  be  taken  as  a  basis  of  computation  of  their  com- 
missions.    Mutter  of  Curtiss,  9  App.  Div.  285. 

Where  executors  sell  incumbered  real  estate  and  the  pur- 
chaser takes  subject  to  the  mortgages,  the  commissions  may  be 
computed  on  the  basis  of  the  whole  purchase  price,  and  is  not 
to  be  limited  to  the  value  of  the  equity.  Cox  v.  Schermerhorn, 
18  Hun,  10,  19 ;  Bancus  v.  Stover,  24  Hun,  109,  114,  rev'd  on 
another  point,  89  N.  Y.  1. 

If  a  power  of  sale  is  conferred  on  the  executor  personally  and 
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not  as  executor,  he  cannot  include  the  proceeds  in  his  account, 
nor  use  them  as  the  basis  of  computing  his  commissions  as  exec- 
utor.    Matter  of  Brown,  5  Dem.  223. 

§  15.  Same  subject.— It  is  futher  to  be  noted  that  the  com- 
missions are  to  be  based  on  moneys  lawfully  received  or  dis- 
bursed, or  on  the  proceeds  of  real  property  lawfully  sold  by  the 
accountant  as  executor,  administrator,  trustee,  or  guardian. 
That  is  the  commissions  are  computed  upon  what  are  legal 
assets  in  the  executor's  hands  for  purposes  of  administration. 
It  was  noted  above  that  an  executor  having  a  mere  personal 
power  of  sale,  could  not  include  the  proceeds  of  the  sale  in  his 
account  as  executor  nor  compute  commissions  thereon.  Matter 
of  Brown,  5  Dem.  223.  Commissions  may  properly  be  com- 
puted on  the  value  of  personal  assets  not  actually  converted 
into  cash,  but  delivered  to  and  accepted  by  legatees  as  equiva- 
lent to  so  much  cash.  Matter  of  Boss,  33  Misc.  163,  citing, 
Cairns  v.  Chauiert,  9  Paige,  160;  Matter  of  Moffatt,  24 
Hun,  325  ;  Matter  (f  Ourtiss,  15  Misc.  545,  551 ;  Phoenix  v. 
Livingstone,  lUl  N.  Y.  451 ;  Cox  v  Shermerhorn,  18  Hun,  16 ; 
Matter  of  Be  Peyster,  4  Sandf.  Ch.  511;  McAlpine  v.  Potter, 
126  N.  Y.  285. 

So,  also,  where  executors  were  empowered  to  make  actual  par- 
tition of  testator's  realty  which  he  devised  to  several  persons,  it 
was  held  that,  while  the  executors  rendered  services,  appointed 
commissioners,  effected  a  partition  and  allotted  the  several 
shares,  yet  they  were  not  entitled  to  any  commissions  upon  such 
real  estate.  Bruce  v.  Bruce,  62  Hun,  416;  Matter  of  Ross, 
supra. 

Again,  specific  legacies  are  not  a  proper  basis  for  computing 
commissions.  All  the  executor  has  to  do  is  to  deliver  the  ac- 
tual thing  bequeathed  to  the  legatee  named.  Halt  v.  Tryon,  1 
Dem.  296.  Matter  of  Robinson,  37  Misc.  336.  This  is  so  even 
if  the  specific  article  is  sold  at  the  legatee's  request,  and  the 
proceeds  paid  to  him.  Farqueharson  v.  Nugent,  6  Dem.  296. 
But  where  an  estate  consists  of  securities,  and  the  general  leg- 
atees accept  their  distributive  shares  in  the  form  of  these  very- 
securities,  nevertheless  the  executors  are  entitled  to  treat  these 
securities  as  money  received  and  paid  out,  and  will  be  allowed 
commissions  thereon.  Hid.;  Matter  of  Curtiss,  9  App.  Div. 
285. 

But,  it  has  been  held  that  a  temporary  administrator  who 
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has  received  and  held  and  delivered  over  to  the  permanent  repre- 
sentative property  specifically  bequeathed  by  the  will,  is  entitled 
to  commissions  thereon.  Etstate  of  Egan,  7  Misc.  262.  The 
distinction  is  based  on  the  difference  in  the  functions  of  the 
permanent  and  temporary  representative.  The  latter  is  ap- 
pointed to  insure  the  safety  and  preservation  of  the  property, 
and  his  right  to  compensation  depends  on  his  doing  that.  Green 
V.  Sanders,  18  Hun,  308 ;  Estate  of  Egan,  supra,  and  cases 
cited. 

Commissions  will  not  be  allovi^ed  on  the  money  received  and 
disbursed  in  continuing  the  business  of  the  testator,  even  under 
express  direction  of  the  will.  Matter  of  Hayden,  54  Hun,  197, 
205  ;  Beard  v.  Beard,  51 N.  Y.  St.  Eep.  735.  This  rule  is  based 
on  the  theory  that  the  mone\''  is  continually  being  reinvested, 
and  turned  over,  and  that  to  allow  commissions  thereon  might 
result  in  eating  up  the  whole  fund  involved. 

It  seems  that  it  is  not  an  executorial  duty  under  the  will  to 
pay  dower,  admeasured  by  a  judgment  of  the  Supreme  Court, 
and  hence  commissions  cannot  be  allowed  on  a  sum  thus  paid. 
Matter  of  Lawrence,  37  Misc.  702. 

§  15a.  Extra  compensation.^ When,  at  the  request  of  the 
heirs,  the  person  named  as  executor,  being  a  skilled  machinist 
continued  the  testator's  business  and  paid  himself  a  salary  for 
managing  it  for  eleven  years,  showing  a  profit  to  the  estate  for 
that  period,  and  charging  himself  therewith  as  executor,  Tomp- 
kins, Surr.,  declined  to  surcharge  his  account  with  the  sum  so 
paid  to  himself  as  salary.  Matter  of  Braunsdorf,  13  Misc. 
QQ^,  672.  In  this  case  the  will  did  not  direct  the  continuation 
of  the  business ;  the  services  were  rendered  individually  and 
not  as  executor ;  some  one  must  have  been  employed  to  render 
similar  services ;  the  heirs  were  benefited  thereby,  and  assented 
thereto,  ^o  in  Matter  of  Moria^ity,^!  M.hc.  161,  compensa- 
tion was  allowed  temporary  administrator  for  carrying  on  in- 
testate's business.  In  such  cases  the  executor,  while  he  must 
account  to  the  estate  for  the  profits,  need  not  upon  his  account- 
ing state  the  details  of  the  business,  or  produce  vouchers  for 
the  disbursements  thereof.  Estate  of  Munsor,  4  Misc.  374. 
See  also  Lent  v.  Lloward,  89  N.  Y.  169. 

It  is  the  general  rule  that  extra  compensation  beyond  legal 
commissions  cannot  be  allowed.  Russell  v. LLilton,^!  Misc. 
642, 662.     Nevertheless,  as  the  court  observed  in  the  case  just 
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cited,  additional  compensation  may  be  allowed  for  services  ben- 
eficial to  the  estate,  but  not  strictly  executorial  in  character. 
See  for  such  instances,  Lent  v.  Howard,  supra ;  Matter  of 
Brauniidorf,  supra;  Matter  of  Mo  Cord,  2  A\D\xI)i\\S2i;  Mat- 
ter of  Toeing,  17  Misc.  680  ;  Matter  of  Moriarittj,  sujira. 

§  16.  Compensation  under  the  will. — It  is  perfectly  compe- 
tent for  a  testator  to  fix  a  definite  remuneration  to  his  executor 
or  trustees,  substituting  it  for  the  statutory  commissions.  But 
a  mere  legacy  to  one  named  as  executor,  unless  explicitly  stated 
to  be  in  lieu  of  commissions,  does  not  deprive  him  of  his  right 
to  them.  Matter  of  Mason,  98  N.  Y.  527.  But  an  executor 
may  renounce  the  remuneration  specified  in  the  will,  and  insist 
upon  his  statutory  commissions.  §  2730,  C.  C.  P. ;  Matter  of 
Arkenhurgh,  13  Misc.  744.  But  he  must  do  so  before  the  entry 
of  the  decree  (Hid.),  and  within  a  reasonable  time.  Arthur  v. 
Nelson,  1  Dem.  337.  Kine  years  is  an  unreasonable  time  to  de- 
lay such  renunciation  {Hid.),  although  in  Matter  of  Weeks,  be- 
low, EoUins,  Surr.,  said,  "  There  is  no  time  fixed  by  law."  In 
Matter  of  Arkenhurgh,  38  App.  Div.  473, 477,  it  was  held  that 
when  no  one  could  be  prejudiced,  a  delay  of  two  and  a  half 
years  was  not  unreasonable.  His  assent  to  the  will  when  read 
or  probated  is  immaterial.  Ihid.  If  he  does  renounce  this 
specific  compensation  he  cannot  retract  his  renunciation,  ex- 
cept upon  consent  of  the  Surrogate,  and  of  all  the  parties  in  in- 
terest. Matter  of  Weeks,  5  Dem.  194.  If  the  will  expressly 
provides  that  the  executors  shall  have  "a  reasonable  compen- 
sation "  for  their  services  as  such,  the  court  will  enforce  the 
obvious  intent  that  "  the  compensation  should  be  reasonable 
with  reference  to  the  special  circumstances  of  his  estate,  and 
the  services  which  he  has  required  them  to  perform."  Mat- 
ter  of  Schell,  53  E".  Y.  263,  266.  It  cannot  be  held  that  the  use 
of  the  word  reasonable  means  the  statutory  rate  merely  because 
that  is  presumed  to  be  reasonable.  Ihid.  But  where  a  testa- 
mentary guardian  was  given  a  bequest  for  his  services  as  such, 
and  rendered  no  services  it  was  held  he  could  not  take  the  be- 
quest.    Matter  of  Brigg,2>^  App.  Div.  485. 

§  17.  Commissions  where  estate  is  $100,000,  or  over The 

right  to  separate  full  commissions,  when  there  are  more  than 
one  and  not  more  than  three  executors,  administrators  or  trus- 
tees, is  very  clearly  defined  in  section  2730.  The  difficulty  has 
usually  arisen  out  of  the  question  of  how  the  quantum  of  the 
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estate  was  to  be  fixed.  What  can  be  taken  into  consideration 
in  bringing  the  total  up  to  $100,000?  • 

It  must  be  observed  in  the  first  place  that  the  words  in  sec- 
tion 2730  "  if  the  value  of  the  personal  property  of  the  dece- 
dent amounts  to  one  hundred  thousand  dollars  or  more  overall 
his  debts  "  have  been  interpreted  to  mean  the  value  of  the  es- 
tate at  the  time  of  the  final  accounting  when  the  commissions 
are  to  be  computed,  and  not  the  value  at  the  death  of  the  dece- 
dent. Matter  ofBlakeney,  1  Connoly,  128,  and  cases  discussed. 
The  rule  in  that  case  was  summarized  as  follows  :  "  That  all  the 
property  of  the  estate  that  comes  to  their  hands  in  money  and 
is  paid  out  by  them  as  well  as  all  personalty  upon  the  inven- 
tory is  to  be  regarded,  w/jew  presented  upon  one  accounting,  as 
the  basis  for  determining  whether  several  executors  are  entitled 
to  full  commissions."  The  test  is  how  much  is  involved  in  the 
particular  accounting.  Where  income  of  a  fund  is  dealt  with 
the  gross  income  received  and  paid  out  is  the  basis  on  any  but 
the  ultimate  accounting,  when  alone  the  corpus  of  the  fund  can 
be  said  to  be  involved  in  the  sense  of  being  the  basis  upon  which 
to  compute  the  commissions.  Mc Alpine  y.  Potter,  l^Q'E.Y. 
285.  But  if  an  executor  is  directed  to  turn  over  a  fund,  or  the 
proceeds  of  specified  realty  to  trustees  by  whom  the  income 
thereof  is  to  be  disbursed,  the  executor's  commissions  are  based 
upon  the  corpus  and  not  upon  the  income.  Matter  of  Gilbert, 
25  Misc.  584. 

The  funeral  expenses  and  expenses  of  administration  are  not 
to  be  deducted  as  decedent's  debts  in  estimating  whether  the 
estate  amounts  to  $100,000.  Matter  of  Franklin,  26  Misc. 
107,  111. 

Where  a  will  creates  out  of  an  estate  of  over  $100,000,  three 
separate  trusts,  none  amounting  to  $100,000,  every  trust  con- 
stitutes an  estate  by  itself  so  far  as  the  trustees  thereof  are 
concerned.  It  is  immaterial  that  the  same  persons  are  the 
trustees  of  all  the  trusts.     Matter  of  Johnson,  170  N.  Y.  139. 

When  there  is  an  equitable  conversion  under  the  will  the 
court  may  take  the  value  of  the  real  property  so  converted  into 
account  for  the  purpose  of  determining  whether  there  is  $100,000 
or  over  involved.  Estate  of  McLaren,^  MS.^c.^'&Z.  But  there 
is  a  distinction  to  be  kept  clearly  in  mind.  The  question  of 
whether  the  value  of  the  personal  property  of  the  decedent 
amounts  to  $100,000  or  more  merely  conditions  the  right  to  sep- 
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arate  full  commissions ;  it  does  not  entitle  the  executors  to  com- 
missions on  moneys  net  received  and  paid  out.  Matter  of 
Clinton,  16  Misc.  199,  204.  In  this  case  Marcus,  Surr.,  ob- 
served :  "Although  the  moneys  actually  received  by  the  exec- 
utors do  not  exceed  $100,000,  yet  for  the  purpose  of  ascertaining 
the  value  of  the  personal  property  over  all  debts,  evidence 
was  properly  given  to  show  that  the  remainder  of  the  unadmin- 
istered  estate  will  exceed  $100,000,  so  that  the  court  can  deter- 
mine whether  the  allowance  should  be  a  full  compensation  to 
each  executor,  or  a  full  compensation  to  all,  but  the  executors 
are  entitled  to  no  more  compensation  than  for  moneys  actually 
received  and  paid  out.  " 

§  18.  Mode  of  computation. — Where  there  is  more  than  one 
executor  or  trustee,  and  the  value  of  the  personal  property  of 
the  decedent  amounts  to  $100,000  or  over  at  the  time  of  the 
final  accounting  (see  Matter  of  Bldkeney,  1  Connoly,  128),  the 
commissions  are  to  be  computed  as  follows : 

(«)  If  there  are  two  or  three  executors,  each  is  entitled  to  a 
full  commission  on  principal  and  interest  allowed  by  section 
2730  to  a  sole  executor  or  administrator.  Matter  of  Franldin, 
26  Misc.  107,  citing  Matter  of  NewloAid,  59  jS".  Y.  St.  Eep.  526 ; 
Edate  of  'Willing,  7  Civ.  Pro.  92  ;  Matter  of  Kenworthy,  63 
Hun,  165. 

(5)  If  there  are  more  than  three,  three  full  commissions  must 
be  apportioned  among  them  according  to  the  services  rendered 
by  them  respectively ;  and  the  same  section  further  provides 
that  a  like  apportionment  shall  be  made  in  all  cases  where 
there  shall  be  more  than  one  executor  or  administrator. 

The  only  diflBculty  in  such  cases  arises  where  one  or  more  of 
the  executors  has  been  the  active  administrator  or  administra- 
tors of  the  estate  and  claims  a  right  to  a  substantial  part  of  the 
two  or  three  full  commissions.  It  has  been  held  that  where  the 
value  of  the  personal  property  of  the  decedent,  exclusive  of  his 
debts,  amounted  to  $100,000  or  over,  and  only  one  of  the  execu- 
tors named  in  the  will  rendered  services  as  such,  only  one  full 
commission  can  be  allowed  to  such  executor,  and  the  others, 
having  resigned  before  executing,  were  not  allowed  any  com- 
missions on  the  body  of  the  estate.  Matter  of  Hayden,  54 
Hun,  197.  In  that  case  the  active  executor  made  a  claim  for 
three  full  commissions,  and  this  was  denied. 

"Where,  however,  of  two  or  three  executors  all  qualify  and 
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incur  responsibility  in  the  administration,  the  mere  fact  that 
one  of  two  or  more,  or  that  two  of  three  have  liad  the  active 
handling  of  the  funds  and  the  management  of  the  prop- 
erty does  not  exclude  the  inactive  executor  or  executors  from 
his  or  their  right  to  compensation.  The  Surrogate  is  given 
power  to  apportion  the  two  or  three  full  commissions,  as  the 
case  may  be,  among  those  who  have  rendered  services,  accord- 
ing to  such  services  rendered  ;  but  this  does  not  give  him  the 
right  to  exclude  one  of  such  executors  from  participation  in 
the  commissions  ;  such  exclusion  can  only  be  in  one  or  other 
of  the  cases  above  indicated,  such  as  misconduct  or  resigna- 
tion.    Matter  of  Kenworthy,  63  Hun,  165-167. 

The  fact  that  one  of  the  executors  dies  before  the  final  ac- 
counting does  not  destroy  the  right  to  commissions  which 
would  have  been  payable  to  him  had  the  accounting  taken 
place  at  the  time  of  his  death,  and  in  such  a  case,  where  the 
estate  was  over  $100,000,  the  estate  of  the  deceased  executor 
was  allowed  upon  the  final  accounting  one  full  commission 
upon  all  the  property  actually  received,  paid  out  or  distributed 
up  to  the  time  of  his  death,  and  half  commissions  {i.  e.  for  re- 
ceiving), upon  the  estate  then  undistributed.  Matter  of  New- 
land,  7  Misc.  728,  and  cases  cited.  The  surviving  executor  was 
allowed  one  full  commission,  plus  the  half  commission  for  pay- 
ing out  the  estate  undistributed  at  the  time  of  his  co-executor's 
death.     See  also  Welling  v.   Welling,  3  Dam.  511. 

In  determining  whether  the  property  of  the  decedent  is 
$100,000  or  over  in  value,  the  inventory  is  not  conclusive; 
the  Surrogate  may  inquire  into  the  facts  and  determine  the 
value  upon  the  •  accounting.  Matter  of  Blalceney,  23  Abb. 
N.  C.  32. 

The  apportionment  between  executors  who  have  rendered 
varying  degrees  of  services  in  the  administration  of  the  estate, 
necessitates  an  inquiry  on  the  part  of  the  Surrogate  into  the 
facts.  It  has  been  held  that  in  such  case  "consideration 
should  be  given  to  the  amount  of  time  devoted  by  them  re- 
spectively to  the  affairs  of  the  estate,  and  to  the  extent  and 
importance  of  the  labors  which  they  have  severally  performed" 
{Matter  of  Harris,  4  Dem.  463,  467),  and  in  that  case  Eollins, 
Surr.,  remarked  :  "I  can  easily  conceive  of  an  administration 
conducted  by  two  executors,  of  whom  one  should  receive  and 
distribute  all  the  assets,  and  the  other  should  nevertheless  be 
94 
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entitled,  because  of  his  care  and  pains  in  the  management  of 
the  estate,  to  a  larger  share  than  his  associate  in  the  statutory 
compensation."  Eut  where  one  of  two  executors,  as  was  the 
fact  in  the  case  just  cited,  was  the  surviving  partner  of  the 
testator,  and  wound  up  the  business  of  the  firm,  it  was  held 
that  "such  services  could  not  be  taken  into  account  in  deter- 
mining the  comparative  value  of  the  services  of  the  two  exec- 
utors, by  reason  of  the  fact  that  this  duty  was  incident  to  the 
contract  of  partnership,  and  he  was  entitled  to  no  remuneration 
as  executor  for  performing  it."  Ibid.,  page  467,  and  cases  cited. 

Where  there  is  a  controversy  between  the  executors  as  to  the 
manner  of  division  of  the  commissions,  the  Surrogate  may  di- 
rect a  reference,  and  the  expenses  of  such  reference  may  be 
required  to  be  defrayed  out  of  the  aggregate  commissions. 
Hill  V.  Nelson,  1  Dera.  357 ;  Matter  of  Harris,  sv;pra. 

§  19.  Double  commissions. — Where  the  same  pei'son  is  exec- 
utor and  trustee  under  a  will,  the  question  as  to  whether  he  is 
entitled  to  full  commissions  as  executor  and  subsequently  full 
commissions  as  trustee,  depends  upon  whether  the  two  func- 
tions are  separable  or  blended.  Matter  of  Mo  A  Ipine,  1 26  N.  Y. 
285.  While  executors  may  have  trust  powers  given  them  to 
enable  them  conveniently,  wisely  and  safely  to  place  the  estate 
upon  an  income-bearing  basis  pending  the  time  of  distribution, 
this  alone  does  not  give  the  right  to  double  commissions.  Mat- 
ter of  Slocum,  169  N.  Y.  153,  154.  The  allowance  of  double 
commissions  is  predicated  upon  two  distinct  administrations ; 
the  one  as  executor  terminating  in  an  accounting  and  the  de- 
liver}'-  over  of  the  trust  property  to  himself,  alone  or  jointly 
with  another,  as  trustee,  and  the  subsequent  administration 
as  trustee  under  the  terms  of  the  will.  The  courts  will  be 
guided  in  passing  upon  this  question  of  the  right  to  double 
commissions  by  the  scheme  of  the  will.  Matter  of  Union 
Trust  Co.,  70  App.  Div.  5,  9,  where  the  court  observes: 

To  determine  in  what  capacity  one  acts,  it  is  important  to 
keep  in  view  what  ordinarily  are  the  duties  of  an  executor. 
They  are  similar  to  those  which  in  the  event  of  intestacy 
would  devolve  upon  an  administrator.  That  is  to  say,  in  either 
capacity,  the  duties  are  to  administer  upon  the  estate  by  collect- 
ing and  reducing  to  possession  the  assets  of  the  estate  and,  after 
paying  debts,  to  have  the  balance  in  hand  for  distribution.  It 
is  only  at  this  point  that  a  distinction  arises,  which  is  that  an 
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executor  makes  distribution  under  the  will  and  an  administra- 
tor under  the  law. 

The  duties  of  an  executor  and  those  of  a  trustee  are  well  de- 
fined in  DraJie  v.  Price,  5  N.  Y.  430,  as  follows :  "  To  take 
possession  of  all  the  goods  and  chattels,  and  other  assets  of  the 
testator,  to  collect  the  outstanding  debts  and  sell  the  goods  and 
chattels  so  far  as  is  necessary  to  the  payment  of  the  debts  and 
legacies;  to  pay  the  debts  and  legacies,  and  under  the  order  of 
the  Surrogate  to  distribute  the  surplus  to  the  widow  and  chil- 
dren, or  next  of  kin  of  the  deceased.  These  acts  embrace  all 
the  duties  which  appropriately  belong  to  the  executorial  office. 
If  any  other  duty  is  imposed  upon  the  executor,  or  any  power 
conferred,  not  appertaining  to  the  duties  above  enumerated, 
a  trust,  or  trust  power,  is  created,  and  the  executor  becomes  a 
trustee,  or  the  donee  of  a  trust  power.  And  such  powers  are 
conferred  and  such  duties  imposed  upon  him,  not  as  incidents 
to  his  office  of  executor,  but  as  belonging  to  an  entirely  dis- 
tinct character — that  of  trustee.  And  in  all  such  cases  the  trust 
and  executorship  are  distinguishable  and  separate."  If  the 
will,  either  by  express  terms  or  fair  intendment,  permits  or  prac- 
tically accomplishes  a  separation  between  the  functions  of  exec- 
utors and  those  of  the  trustees  in  which  the  two  functions 
cannot  be  said  to  be  blended  for  any  purpose  or  to  co-exist  for 
any  period  of  time,  but  in  which,  on  the  contrary,  the  duties 
of  the  executors  are  to  end  before  those  of  the  trustees  begin, 
then  the  persons  exercising  these  two  separate  and  distinct 
functions  are  entitled  to  compensation  in  both  capacities.  Mat- 
ter of  Johnson,  57  App.  Dir.  494,  503  ;  Matter  of  Leinkauh,  4 
Dem.  1-4;  Matter  of  Beard,  77  Hun,  111-113,  citing  Johnson. 
V.  Lawrence,  95  I^.  Y.  154;  Laytin  v.  Damidson,  95  N.  Y.  263, 
Phmnix  v.  Livingstone,  101  N.  Y.  451 ;  Matter  of  MoAlpine, 
126  K  Y.  285 ;  Matter  of  Crawford,  113  N.  Y.  560.  It  is 
therefore  important  that  where  double  commissions  are  to  be 
claimed  the  executors  should  account  as  such  as  soon  as  their 
functions  as  executors  have  been  discharged  {Bacon  v.  Bacon, 
4  Dem.  5),  and  thereafter  they  may  claim,  upon  their  account- 
ing as  trustees,  further  and  full  commissions  in  that  capacity. 
See  Matter  of  Slocum,  169  JST.  Y.  153,  160,  and  cases  cited; 
Matter  of  Johnson,  supra;  Hullurt  v.  Durant,  88  N.  Y.  122, 
127 ;  Matter  of  Underhill,  35  App.  Div.  434,  437,  aff'd  158  K 
Y.  721.    The  mere  entry  of  a  decree  settling  an  executor's  ac- 
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count  does  not  of  itself  alone  operate  to  change  his  executorial 
functions  into  those  of  a  trustee.  Matter  of  Siuiih,  66  App. 
Div.  340,  3i5. 

In  the  Mg Alpine  c&^Q  above  cited,  the  will  was  such  as  to 
make  in  the  language  of  Judge  Finch,  "the  executors  either 
whollyandcontinuously  such,  or  wholly  and  continuously  trus- 
tees. .  .  .  There  is  no  provision  requiring  any  share  or  trust  fund 
to  be  severed  from  the  body  of  the  estate,  or  to  be  ascertained 
as  a  residue  of  principal  to  be  kept  invested  for  its  specific  in- 
come payable  to  a  beneficiary,  but  all  duties  without  separation, 
whether  imposed  by  the  law  or  by  the  will,  run  on  together 
mingled  and  blended  to  the  end." 

An  examination  of  the  cases  in  which  double  commissions 
have  been  allowed  will  show  that  they  were  exceptional  in  their 
nature  and  contained  provisions  distinct!}^  and  definitely  point- 
ing to  a  holding  by  trustees  as  such  after  the  duties  of  the  exec- 
utors were  completed  and  ended.  Wildey  v.  Robinson,  85  Hun, 
362-366 ;  Matter  of  Curtiss  9  App.  Div.  285.  JSTo  double  com- 
missions can  be  based  on  trust  lands  still  unsold.  Matter  of 
Tucker,  29  Misc.  '728,  730;  lioonevelt  v.  Van  Alen,  81  App. 
Div.  1,  5 ;  Matter  of  Clinton,  16  Misc.  199.  Even  where  there 
is  equitable  conversion,  there  must  be  actual  conversion  before 
commissions  are  computable.  Matter  of  Tucker,  supra  /  Es- 
tate of  McLaren,  6  Misc.  483. 

The  same  rule  applies  to  persons  occupying  double  positions  of 
guardians  and  trustees.  If  they  administer  the  fund  in  a  double 
capacity  for  the  same  period  they  are  entitled  only  to  single 
commissions.     Foote  v.  Bruggerhof,  66  Hun,  406. 

§  20.  When  commissions  are  payable. — So  far  as  executors 
or  administrators  are  concerned,  it  is  well  settled  that  the  com- 
missions are  not  payable  until  the  accounting.  The  commissions 
being  in  the  nature  of  remuneration  for  a  proper  administration 
of  the  estate  and  the  execution  of  the  trust  devolved  upon  a 
representative,  it  is  manifest  that  until  he  shall  have  accounted 
it  cannot  definitely  appear  that  he  has  properly  administered 
the  fund.  The  right  of  the  Surrogate  to  deny  commissions 
to  an  executor  for  his  misconduct,  illustrates  this  rule,  and 
therefore  the  retention  of  commissions  prior  to  the  accounting 
is  discountenanced  by  the  courts.  Matter  of  Rohertson,  2  Misc. 
288, 291. 

The  rule  is  stated  to  be  "  Commissions  cannot  be  paid  or  re- 
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taiaed  until,  judicially  allowed"  {Matter  of  Butler,  1  Connoly, 
5S-7-0,  citing  Wheelwright  v.  Rhoades,  28  Hun,  57  ;  O.  S.  Trust 
Co.  V.  Bixbi/,  2  Dem.  494,  and  Freeman  v.  Freeman,  4  Kedf.. 
2U),"  and  if  retained  or  paid  in  advance  of  their  allowance 
by  the  Surrogate  the  executor  is  liable  for  interest  thereon."' 
Matter  of  Peyser,  5  Dem.  244-247 ;  U.  S.  Trust  Co.  v.  Bixhy,  2 
Dem.  494,  and  cases  cited  at  page  496 ;  Whitney  v.  Phoenix,  4 
Kedf.  194.  An  executor,  however,  will  not  be  charged  with 
interest  upon  a  sum  retained  as  commission  where  it  appears 
that  there  was  a  distribution  to  the  beneficiaries  by  consent  of 
all  parties  (being  competent)  and  voluntary  disclosure  by  ^vay 
of  an  accounting  was  made  to  such  beneiiciaries  at  the  time. 
Wyckoff  V.  Van  Si.clden,  3  Dem.  75  ;  Matter  of  Dunkel,  10  N. 
Y.  St.  Kep.  213 ;  Matter  of  Franklin,  26  Misc.  107,  111 ;  Matter 
of  Ross,  33  Misc.  163, 165.  The  mere  fact  that  executors  paid 
themselves  commissions  in  advance,  upon  advice  of  counsel, 
does  not  relieve  them  from  the  obligation  to  pay  interest  thereon. 
Meeker  v.  Crawford,  5  Kedf.  450  ;  Wheelwright  v.  Rhoades, 
supra.  The  fact  that  at  the  time  the  accounting  is  made  there 
is  not  sufficient  property  before  the  court  to  defray  the  com- 
missions which  have  been  earned,  does  not  affect  the  power  of 
the  court  to  fix  the  amount  payable  {Matter  of  Prentice,  25 
App.  Div.  209),  and  it  cannot  be  held  that  because  executors 
have  failed  to  retain  moneys  sufficient  to  pay  their  commissions 
up  to  the  time  of  their  accounting  that  the^''  have  thereby  made 
a  gift  of  the  equivalent  to  the  beneficiaries  of  the  estate.  1  hid. 
The  same  rule  holds  as  to  trustees.  Beard  v.  Beard,  51  N.  Y. 
St.  Kep.  735  ;  145  N.  Y.  260, 265.  This  rule  may  be  affected  by 
the  fact  that  the  trustee  has  for  a  number  of  years  distributed 
all  the  income  without  retaining  anything  to  cover  his  commis- 
sions. In  such  a  case  he  cannot  be  allowed  to  collect  them  in 
lump  out  of  one  year's  income,  nor  from  the  principal.  He 
will  be  deemed  to  have  waived  them.  Matter  of  Harper,  27 
Misc.  471 ;  Spencer  v.  Spencer,  38  App.  Div.  403.  He  need  not 
pay  himself  and  so  incur  interest,  but  he  may  retain  an  amount 
sufficient  to  cover  the  commissions.  Trustees  are  entitled 
under  section  2802  to  annually  render  and  finally  judically  set- 
tle their  accounts  before  the  Surrogate,  and  that  section  pro- 
vides in  terms :  "  In  all  such  annual  accountings  of  such 
trustees  the  Surrogate  before  whom  such  accounting  may  be 
had  shall  allow  to  the  trustee  or.  trustees  the  same  compea- 
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sation  for  his  or  their  services,  by  way  of  commission,  as  are 
allowed  by  law  to  executors  and  administrators,  besides  their  just 
and  reasonable  expenses  therein,"  etc.  But  where  the  duties 
of  the  executor  continue  over  a  period  of  years — that  is  in  the 
case  of  a  continuing  trust — executors  also  may  make  annual 
rests  and  be  allowed  commissions  {Fisher  v.  Fisher,  1  Bradf .  335), 
provided,  however,  they  make  an  annual  accounting.  Belts  v. 
Betts,  4  Abb.  N.  C.  317;  Vanderheyden  v.  Vcmderheyden, 
2  Paige,  287.  But  an  executor  cannot  charge  this  annual  com- 
mission at  annual  rests  unless  they  are  directed  to  be  made  for 
the  purpose  of  compelling  him  to  pay  interest  upon  periodical 
balances  which  ought  to  have  been  invested  by  him.  Hosaoh 
^.Rogers, 9  Paige, 461. 

The  rule  as  to  commissions  on  successive  settlements  by  exec- 
utors or  administrators  is  stated  in  Hawley  v.  Singer,  3  Dem. 
589,  593,  as  follows  :  "  On  the  first  accounting  they  are  entitled 
to  full  commissions  on  all  moneys  received  and  paid  out,  and 
half  commissions  only  on  moneys  received  and  not  paid  out. 
On  the  second  accounting  they  are  allowed  the  other  half  on 
money  since  paid  out  and  full  commissions  on  the  increase  re- 
ceived and  paid  out,  or  directed  bj'^  the  decree  to  be  paid ;  taking 
care,  however,  that  all  of  such  commissions  shall  not  exceed 
what  would  have  been  the  full  commissions  had  the  whole 
estate  been  settled  upon  one  final  accounting." 

§  21.  Successire  letters  to  same  person. — Section  2730  pro- 
vides further  that  "  when  successive  or  different  letters  are 
issued  to  the  same  person  on  the  estate  of  the  same  decedent  in- 
cluding a  case  where  letters  testamentary  or  letters  of  general 
administration  are  issued  to  a  person  who  has  been  previously 
appointed  a  temporary  administrator  "  he  will  be  entitled  to 
commissions  in  one  capacity  only.  He  may  elect  in  which  ca- 
pacity he  will  take  his  compensation  ;  but  if  in  one  capacity  he 
has  alread}'  received  his  commissions  this  will  not  be  deemed  an 
election  ;  for  by  the  same  section  he  is  in  such  case  permitted 
to  receive  the  excess,  if  any,  of  the  compensation  allowable  in 
the  other  capacity.  For  example  if  as  temporary  administrator 
he  has  received  ^250  as  commissions,  and  his  general  adminis- 
tration is  such  as  to  entitle  him  to  $500,  he  may  receive  an  ad- 
ditional $250.  In  no  case  may  he  receive  in  both  capacities 
under  the  successive  or  different  letters  more  than  the  maxi- 
mum commissions  allowable  in  either. 
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This  section  does  not  affect  the  right  to  double  commissions 
in  proper  cases.  It  deals  only  with  cases  of  persons  who  receive 
successive  letters  upon  the  same  estate. 

§  22.  Expenses  allowable — Section  2730  is  the  Surrogate's 
authority  for  allowing  not  only  the  commissions  earned,  but 
also  the  expenses  of  the  executor,  administrator,  guardian,  or 
testamentary  trustee.  "In  all  cases  such  allowance  must  be 
made  for  their  necessarj'^  expenses  actually  paid  by  them  as  ap- 
pears just  and  reasonable." 

Counsel  fees  are  one  of  the  most  important  items  under  this 
head.  Judge  Woerner  in  his  treatise  on  the  American  Law 
of  Administration  summarizes  this  rule  very  clearly.  Vol.  2, 
§§  38J:  and  515,  and  cases  cited.  He  says:  "Reasonable  fees 
for  such  services,  paid  in  good  faith,  are  proper  items  of  credit 
in  the  administration  account,  and  will  be  allowed  for  legal  as- 
sistance in  resisting:  claims  against  the  estate  which  the  admin- 
istrator  does  not  know  to  be  just  and  lawful  {Young  v. Brush, 
28  N.  Y.  667),  or  in  assisting  him  in  discharging  his  official 
duties,  ....  collecting  the  assets  if  a  suit  be  necessary  (Spen- 
cer V.  Strait,  40  Hun,  463),  preparing  the  account,  or  defending 
the  settlement."  But  allowance  can  be  made,  as  he  points  out, 
only  for  counsel  fees  actually  paid  {Matter  of  Spooner,  86  Hun, 
9),  "  and  no  more  than  is  a  reasonable  compensation  {Matter  of 
Quinn,  16  Misc.  651)  for  the  services  rendered  to  the  estate, 
no  matter  what  the  administrator  has  actuallypaid  or  contracted 
to  pay ;  and  the  onus  to  prove  the  necessity  and  value  of  such 
services  is  on  the  administrator."  St.  John  v.  McKee,  2  Dem. 
236 ;  Matter  of  Smith,  2  Connoly,  418 ;  Matter  of  Van  Nostrand, 
3  Misc.  396.  See  also  Matter  of  Blair,  67  App.  Div.  116, 120 ; 
Douglass  v.  Yost,  64  Hun,  155 ;  Oilman  v.  Oilman,  63  N.  Y. 
41.  He  cannot  be  allowed  counsel  fees  incurred  by  reason  of 
his  own  neglect  or  misconduct  or  "  gross  ignorance."  2  Woer- 
ner on  Am.  Laws  of  Adm.  §  516 ;  CEeilly  v.  Meyer,  4  Dem. 
161. 

The  Surrogate  has  power  to  confirm  upon  the  accounting 
such  reasonable  fees  as  have  been  paid  {Matter  of  Arkenhuryh, 
13  Misc.  1^^;  Matter  of  Spooner,  86  Hun,  9),  but  he  is  limited 
by  the  Code  to  the  taxable  costs  in  making  allowances  direct  to 
the  counsel.  Heed  v.  Reed,  52  N.  Y.  651.  He  cannot  award 
counsel  fees.  Sea/man  v.  Whitehead,  78  N.  Y.  300,  309,  and 
cases  cited.    The  executor  may  be  allowed  on  his  accounting 
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counsel,  fees  paid  for  sustaining  the  will  on  a  contested  probate. 
Douglass  \.  Yost,  64  Hun,  155.  Also  for  litigating  a  proceed- 
ing to  obtain  a  construction  of  the  will.  Mattel-  of  Waslibon,  38 
N.  Y.  St  Eep.  619;  MaMe7'  of  Hutchison,  84  Hun,  563. 
"Where  the  probate  of  a  will  was  set  aside  and  the  executor  was 
appointed  administrator,  it  was  held  that  counsel  fees  in  the 
will  matter  must  go  into  his  executor's  account,  not  being  prop- 
er items  in  his  administrator's  account  and  that  if  his  account 
as  executor  had  in  fact  been  settled,  he  could  move  to  open  the 
proceeding.  Matter  of  Blair,  67  App.  Div..  116.  But  if  the 
executor  unnecessarily  brings  an  action  for  the  construction  of 
the  will,  he  cannot  be  allowed  his  legal  expenses  therefor,  par- 
ticularly if  it  appears  it  was  to  further  his  individual  interest. 
Matter  of  Thrall,  30  App.  Div.  2T1.  An  executor,  who  has  to 
sue  his  co-executor  for  waste,  may  also  be  allowed  reasonable, 
sums  paid  to  counsel.  Matter  of  Stevens,  25  N.  Y.  St.  Eep.  993. 
The  legal  expenses  of  appeals  taken  in  good  faith,  and  upon 
reasonable  grounds,  must  be  allowed  out  of  the  estate.  Mat- 
ter of  Bitch,  76  Hun,  36.  "Where  proceedings  were  brought  to 
revoke  letters  on  the  ground  of  irresponsibility  and  the  execu- 
tors had  to  give  bonds  in  order  to  retain  their  office,  the  allow- 
ance of  counsel  fees  actually  paid  in  such  proceeding  is  discre- 
tionary with  the  Surrogate.  If  he  refuse  to  allow  them,  and 
his  exercise  of  discretion  is  affirmed  by  the  Appellate  Division, 
the  Court  of  Appeals  will  not  review  the  matter.  Matter  of 
QBrieyi,  145  E".  Y.  379. 

A  Surrogate  should  not  allow  such  fees  paid  to  counsel  for 
doing  what  the  executor  ought  himself  to  have  done.  His  com- 
missions cover  such  services.  Matter  of  Quinn,  16  Misc.  651. 
]^or  can  an  executor  be  allowed  counsel  fees  when,  being  -him- 
self an  attorney,  he  conducted  the  legal  proceedings.  Mat- 
ter of  Van  Wert,  3  Misc.  563  ;  Matter  of  Howard,  3  Misc.  170, 
178,  citing  Collier  v.  Munn,  41  N.  Y.  143  ;  lent  v.  Howard,  89 
IS".  Y.  169.  As  to  other  expenses,  such  as  bookkeeper's  bills 
and  the  hke,  the  test  is  the  necessity  for  the  services  and  the  rea- 
sonableness of  the  disbursements.  Merritt  v.  Merritt,  32  App. 
Div.  442;  Matter  of  Harleclc,  81  Hun,  26.  Under  a  compli- 
cated trust,  where  an  office  was  needed  for  purposes  of  admin- 
istration, office  rent  and  office  expenses  were  allowed  the  trustee, 
on  his  accounting.     Matter  of  Nesmith,  140  N.  Y.  609. 

Under  section  3820,  as  now  amended,  "  any  ....  guardian, 
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trustee.  .  .  .  executor  or  administrator,  required  by  law  to 
give  a  bond  as  sucti,  may  include  as  a  part  of  his  lawful  expenses, 
such  reasonable  sum,  not  exceeding  one  per  centum  per  annum 
upon  the  amount  of  such  bond,  paid  his  sureties  thereon,"  as  the 
court  by  which  he  is  appointed  allows.  L.  1892,  ch.  465.  Ex- 
penses of  actions  defended  in  good  faith,  arising  in  the  course 
of  administration,  may  be  allowed.  In  re  Grout,  15  Hun,  361. 
See  further  for  full  summary  of  cases,  1  Thomas  on  "  Law  of 
Estates,"  p.  800,  et  seq. 

§  23.  The  refereace. — It  is  unnecessary  to  discuss  in  detail 
again  the  procedure  upon  a  reference  in  this  particular  proceed- 
ing. Contested  accounts  are  usually  referred.  The  reference 
is  generally  a  reference  to  hear  and  determine,  and  if  inadver- 
tently the  order  of  reference  limits  the  referee  to  hear  and  re- 
port, it  may  be  amended  nunc  pro  hmc  if  it  was  intended  to  be 
an  order  to  hear  and  determine,  and  the  parties  have  acted  upon 
it  as  such.  Matter  of  May,  ?>Z  Hun,  127.  The  discussion  of 
section  2546,  ante,  may  be  referred  to  in  this  general  connec- 
tion. The  procedure  is  similar  to  a  Supreme  Court  reference. 
The  original  papers  are  delivered  by  the  Surrogate's  clerk  to 
the  referee,  who  receipts  therefor.  The  issues  to  be  tried  are 
determined  by  the  objections  filed.  The  referee  has  the  same 
power  as  the  Surrogate  possesses  to  allow  amendments  {Estate 
of  Munzor,  4  Misc.  374;  Matter  of  Gearns,  27  Misc.  76),  which 
do  not  relate  to  transactions  subsequent  to  the  return  day  of  the 
citation  {Id.  and  Estate  of  Odell,  18  JN'.  Y.  St.  Rep.  997),  and  may 
permit  the  accountant  to  file  a  supplemental  account  in  a  proper 
case.  Matter  of  Frank,  1  App.  Div.  39.  The  account  is  deemed 
t\xQ  prima  fade  case  of  the  one  accounting.  The  issues  are  of 
two  descriptions.  One,  where  the  burden  rests  upon  the  ob- 
jector of  sustaining  his  objection,  as  in  the  case  of  a  disburse- 
ment properly  vouched.  The  other  where  the  accountant  must 
justify  the  act  or  neglect  to  which  attention  is  called. 

The  form  of  the  report,  the  filing  of  exceptions,  its  confirma- 
tion or  modification  are  all  discussed  in  an  earlier  chapter.  See 
Rules  of  N.  Y.  County,  8, 22  and  24. 

§  24.  The  decree  judicially  settling  the  account. — The  ac- 
count of  his  proceedings,  filed  by  the  accounting  party,  must  be 
the  basis  of  the  decree  to  be  made.    The  Code  provides : 

Each  decree, -whereby  an  account  is  judically  settled,  must 
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contain,  in  the  body  tliereof ,  a  summary  of  the  account  as 
settled  ;  or  must  refer  to  .such  a  summary,  which  must  be 
recorded  in  the  same  book,  and  is  deemed  a  part  of  the  de- 
cree.   §  355 1,  Code  Civil  Proc. 

L.  1837,  ch.  460,  part  of  §  2. 

But  the  decree  must  also  provide,  as  usually  prayed  for  in 
the  petition  for  the  ultimate  judicial  settlement  of  the  account, 
for  whatever  distribution  is  to  be  made  to  the  persons  entitled 
to  share  in  the  remaining  undistributed  assets.  The  decree 
must  therefore  define  the  extent  of  each  distributee's  share. 

§  25.  Advancements. — First  then  must  be  considered  what 
advancements  may  have  been  made  to  such  distributees,  for 
the  Code  gives  the  Surrogate  power  to  adjust  them  in  hisdecree : 

If  any  child  of  such  deceased  person  have  been  advanced 
by  the  deceased,  by  settlement  or  portiou  of  real  or  personal 
property,  the  value  thereof  shall  be  reckoned  with  that  part 
of  the  surplus  of  the  personal  property,  which  remains  to  be 
distributed  among  the  children  ;  and  if  such  advancement  be 
equal  or  superior  to  the  amount,  which,  according  to  the  pre- 
ceding section,  would  be  distributed  to  such  child,  as  his 
share  of  such  surplus  and  advancement,  such  child  and  his 
descendants  shall  be  excluded  from  any  share  in  the  distri- 
bution of  such  surplus.  If  such  advancement  be  not  equal 
to  such  amount,  such  child,  or  his  descendants,  shall  be  en- 
titled to  receive  so  much  only,  as  is  sufficient  to  make  all  the 
shares  of  all  the  children,  in  such  surplus  and  advancement, 
to  be  equal,  as  near  as  can  be  estimated. 

The  maintaining  or  educating,  or  the  giving  of  money  to 
a  child,  without  a  view  to  a  portion  or  settlemeut  in  life, 
shall  not  be  deemed  an  advancement,  within  the  meaning  of 
this  section,  nor  shall  the  foregoing  jirovisions  of  this  section 
apply  in  any  case  where  there  is  any  real  property  of  the 
intestate  to  descend  to  his  heirs. 

Where  there  is  a  surplus  of  personal  property  to  be  dis- 
tributed, and  the  advancement  consisted  of  personal  prop- 
erty, or  where  a  deficiency  in  the  adjustment  of  an  advance- 
ment of  real  property  is  chargeable  on  personal  property, 
the  decree  for  distribution,  in  the  surrogate's  court,  must 
adjust  all  the  advancements  which  have  not  been  previously 
adjusted  by  the  judgment  of  a  court  of  competent  jurisdic- 
tion.    For  that  purpose,  if  any  person  to.be  afiEected  by  the 
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decree,  is  not  a  party  to  the  proceeding,  the  surrogate  must 
cause  him  to  be  brought  in  by  a  supplemental  citation. 
§  2733,  Code  Civ.  Pro. 

See  R.  S.  2566-2567,  §§  76,  77,  78. 

The  real  property  law  (chap.  40,  Gen.  Laws,  §§  295,  296) 
also  provides  as  follows : 

§  295.  Advancements. — If  a  child  of  an  intestate  (i.  e.  one 
dying  leaving  no  will.  Messman  v.  Egenberger,  46  App.  Div. 
46,  50)  shall  haye  been  advanced  by  him,  by  settlement  or 
portion,  real  or  personal  property,  the  value  thereof  must  be 
reckoned  for  the  purposes  of  descent  and  distribution  as 
part  of  the  real  and  personal  property  of  the  intestate 
descendible  to  his  heirs  and  to  be  distributed  to  his  next 
of  kin ;  and  if  such  advancement  be  equal  to  or  greater  than 
the  amount  of  the  share  which  such  child  would  be  entitled 
to  receive  of  the  estate  of  the  deceased,  such  child  and  his 
descendants  shall  not  share  in  the  estate  of  the  intestate ; 
but  if  it  be  less  than  such  share,  such  child  and  his  descend- 
ants shall  receive  so  much,  only,  of  the  personal  property, 
and  inherit  so  much  only,  of  the  real  property,  of  the  in- 
testate, as  shall  be  sufficient  to  make  all  the  shares  of  all  the 
children  in  the  whole  property,  including  the  advancement, 
equal.  The  value  of  any  real  or  personal  property  so  advanced, 
shall  be  deemed  to  be  that,  if  any,  which  was  acknowledged  by 
the  child  by  an  instrument  in  writing ;  otherwise  it  must  be 
estimated  according  to  the  worth  of  the  property  when  given. 
Maintaining  or  educating  a  child,  or  giving  him  money  without 
a  view  to  a  portion  or  settlement  in  life  is  not  an  advancement. 
An  estate  or  interest  given  by  a  parent  to  a  descendant  by  vir- 
tue of  a  beneficial  power,  or  of  a  power  in  trust  with  a  right  of 
selection  is  an  ad v.an cement. 

§  296.  IIow  advcmcements  adjusted. — When  an  advancement 
to  be  adjusted  consisted  of  real  property,  the  adjustment  must 
be  made  out  of  the  real  property  descendible  to  the  heirs. 
When  it  consisted  of  personal  property,  the  adjustment  must 
be  made  out  of  the  surplus  of  the  personal  property  to  be  dis- 
tributed to  the  next  of  kin.  If  either  species  of  property  is 
insufficient  to  enable  the  adjustment  to  be  fully  made,  the  defi- 
ciency must  be  adjusted  out  of  the  other. 

As  to  the  substantive  law  and  what  is  and  what  is  not  an 


1500  surrogates'  couets. 

advancement,  see  2  Thomas  on  Estates,  created  by  will,  p.  1541, 
etseq.;  Eedfield  on  Wills,  p.  428,  et  seq.;  Jarman  on  Wills, 
(6th  ed.),  394  n,  495  n;  1  Am.  &  Eng.Ency.  of  Law  (2d  ed.), 
760,  et  seq. 

So  far  as  the  proof  to  be  taken  by  the  Surrogate  or  his  referee 
goes,  parol  evidence  will  be  held  inadmissible  to  contradict  a 
clause  in  a  will  to  the  effect  that  a  child  has  had  an  advance- 
ment, but  is  admissible  so  far  as  the  amount  thereof  is  concerned. 
2  Thomas  on  Estates,  p.  1675. 

If  the  will  refers  to  decedent's  books  of  account,  such  books 
are  to  be  taken  into  consideration  iu  determining  the  fact  and 
amount  of  advancements.  Thome  v.  Underhill,  1  Dem.  306, 
314,  citing  Tonnele  v.  Hall,  4  N.  Y.  140,  and  Lawrence  v. 
Lindsay,  68  N.  Y.  104.  But  a  mere  entry  in  his  books  will 
not  alone  prove  an  advancement.  Marsh  v.  Brown,  18  Hun,  319. 

But  the  child  may  prove  either  a  discharge  or  repaj^ment  of 
the  amount  claimed  to  be  an  advancement,  or  where  the  ad- 
vancement was  in  stock  or  other  securities  which  were  estimated 
in  value  and  proved  worthless  that  fact  may  be  proved  and 
considered  in  adjusting  the  child's  share.  Marsh  v.  Gilbert,  2 
Kedf.  465. 

If  the  decedent  is  shown  to  have  taken  a  note  or  security  for 
the  sum  claimed  to  have  been  an  advancement,  it  negatives  the 
idea  of  its  being  in  fact  such.  Kintz  v.  Friday,  4  Dem.  540. 
It  tends  rather  to  show  it  to  have  been  a  loan  {Bruce  v.  Gris- 
com,  9  Hun,  280  ;  Messmann  v.  Egenlerger,  46  App.  Div.  46,  51), 
for  an  advancement  may  be  defined  as  the  giving  by  the  de- 
cedent in  his  lifetime,  by  anticipation  of  the  whole  or  part  of 
what  it  is  supposed  the  donee  will  be  entitled  to  upon  the  death 
of  the  party  taking  it.  18  Hun,  170.  If  the  security  is  shown 
to  have  been  surrendered  by  the  decedent  and  the  donee  claims 
it  to  have  been  done  with  the  intent  of  canceling  the  debt,  an 
issue  is  raised  which  the  Surrogate  may  not  try.  Bauer  v. 
Kasiner,  1  Dem.  136.  See  generally  Miller  v.  CoudeH,  36 
Misc.  43,  and  Adams  v.  Goioen,  177  U.  S.  472. 

§  26.  Same  subject—"  Hotchpot."— The  reckoning  in  with 
the  distributable  surplus  of  the  advancements  which  may  have 
been  made  to  a  child  or  children  is  sometimes  called  bringing 
the  estate  into  "  hotchpot."  The  purpose  is  to  make  the  shares 
of  all  the  children  as  nearly  equal  as  can  be.  It  operates  sub- 
stantially as  follows :  If  the  distributees  are,  say,  three  in  nam- 
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ber,  and  the  distributable  estate  amounts  in  value  to  $100,000, 
and  an  advancement  of  $20,000  is  proved  to  have  been  made  to 
A,  the  total  to  distribute  is  assumed  in  such  case  to  be  $120,000, 
and  B  and  C  each  receive  one  third  thereof  or  $4:0,000,  A  getting 
only  $20,000  in  addition  to  his  advancement.  This  is  the  cor- 
rect method  of  distribution  of  a  hotchpot  fund.  Grandchildren 
are  entitled  to  insist  upon  advancements  made  to  their  uncles 
or  aunts  being  brought  into  hotchpot  in  order  to  equal  distribu- 
tion. £eehe  v.  Estahroolc,  11  Hun,  523,  aff'd  79  N.  Y.  216.  It 
has  been  held  that  the  English  rule  that  only  where  &  fatlier 
dies  intestate  can  the  child's  advancement  be  brought  into  hotch- 
pot, does  not  apply  in  this  State.  KIntz  v.  Friday,  4  Dem.  510, 
546.  Section  2733  expressly  says  "  deceased  person,"  and  the 
policy  of  our  law  is  to  include  females  as  well  as  males  in  terms 
importing  the  masculine  gender.     See  1  E.  S.  (7th  ed.)  124. 


CHAPTEE  IV. 

STATUTES  OF  DISTRIBUTION  AND  DESCENT. 

§  1.  Time  of  distribution.— A  decree  finally  settling  the  ac- 
counts of  a  representative  will  provide  for  the  distribution  of 
the  surplus  of  the  personal  property  to  the  persons  entitled 
thereto.  From  what  has  already  been  observed  as  to  the  time 
within  which  an  account  may  be  presented  and  settled,  it  is  very 
clear  that  no  distribution  can  be  had  until  a  year  has  elapsed 
from  the  issuance  of  letters  testamentary  or  of  administration. 
The  reasons  for  this  are  very  adequately  set  out  in  Matter  of 
Bonner,  30  Misc.  31,  where  Fitzgerald,  Surr.,  points  out  the  ef- 
fect of  allowing  an  accounting  and  distribution  to  be  had  at 
any  earlier  period.  For  example,  a  proceeding  to  revoke  the 
probate  of  a  will  can  be  instituted  any  time  within  a  year  after 
the  probate  decree  has  been  recorded,  and  legacies  cannot  be 
paid  unless  expressly  directed  by  the  will  before  the  expiration 
of  a  year. 

In  the  second  place,  it  is  to  be  observed  that  where  full  dis- 
tribution might  be  impossible  by  reason  of  contest  involving 
certain  items  or  interests,  it  is  always  proper  where  it  can  be 
done  irrespective  of  the  rights  so  involved,  to  direct  a  partial 
distribution.     Matter  of  Oclnershaiisen,  10  N.  Y.  Supp.  928. 

§  2.  Law  governing  distribution. — While,  as  will  be  observed 
later,  persons  entitled  to  succeed  to  real  property  should  be 
determined  by  the  law  of  the  place  where  the  real  property  is 
situated,  the  persons  entitled  to  distributive  shares  in  case  of 
intestacy,  entire  or  partial,  is  always  to  be  determined  by  the 
law  of  the  place  of  domicile  of  the  decedent  at  the  time  of  his 
death.  Section  2694:  of  the  Code  provides  that,  except  where 
special  provision  is  otherwise  made  by  law,  the  ownership  and 
disposition  of  any  propertj' situated  within  the  State  other  than 
real  property  or  an  interest  in  real  property,  where  it  is  not  dis- 
posed of  by  will,  are  regulated  by  the  laws  of  the  State  or 
country  of  which  the  decedent  was  a  resident  at  the  time  of 
his  death. 
(1502) 
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If  the  decedent  die  domiciled  in  this  State,  the  surplus  of  his 
personal  property  after  the  payment  of  debts,  must  be  distrib- 
uted according  to  section  2732  of  the  Code,  which  is  as  follows : 

Order  of  distribution. 

If  the  deceased  died  intestate,  the  surplus  of  his  personal 
property  after  payment  of  debts ;  and  if  he  left  a  will,  such 
surplus,  after  the  payment  of  debts  and  legacies,  if  not  be- 
queathed, must  be  distributed  to  his  widow,  children,  or  next 
of  kin,  in  manner  following : 

1.  One-third  part  to  the  widow,  and  the  residue  in  equal 
portions  among  the  children,  and  such  persons  as  legally  rep- 
resent the  children  if  any  of  them  have  died  before  the  de- 
ceased. 

2.  If  there  be  no  children,  nor  any  legal  representatives  of 
them,  then  one-half  of  the  whole  surplus  shall  be  allotted  to 
the  widow,  and  the  other  half  distributed  to  the  next  of  kin 
of  the  deceased,  entitled  under  the  provisions  of  this  section. 

3.  If  the  deceased  leaves  a  widow,  and  no  descendant,  par- 
ent, brother  or  sister,  nephew  or  niece,  the  widow  shall  be  en- 
titled to  the  whole  surplus ;  but  if  there  be  a  brother  or  sister, 
nephew  or  niece,  and  no  descendant  or  parent,  the  widow 
shall  be  entitled  to  one-half  of  the  surplus  as  above  provided, 
and  to  the  whole  of  the  residue  if  it  does  not  exceed  two  thou- 
sand dollars ;  if  the  residue  exceeds  that  sum,  she  shall  re- 
ceive in  addition  to  the  one-half,  two  thousand  dollars ;  and 
the  remainder  shall  be  distributed  to  the  brothers  and  sisters 
and  their  representatives. 

4.  If  there  be  no  widow,  the  whole  surplus  shall  be  distrib- 
uted equally  to  and  among  the  children,  and  such  as  legally 
represent  them. 

5.  If  there  be  no  widow,  and  no  children,  and  no  repre- 
sentatives of  a  child,  the  whole  surplus  shall  be  distributed 
to  the  next  of  kin,  in  equal  degree  to  the  deceased,  and  their 
legal  representatives.     See  subd.  12,  below. 

6.  If  the  deceased  leave  no  children  and  no  representatives 
of  them,  and  no  father,  and  leave  a  widow  and  a  mother,  the 
half  not  distributed  to  the  widow  shall  be  distributed  in  equal 
shares  to  his  mother  and  brothers  and  sisters,  or  the  repre- 
sentatives of  such  brothers  and  sisters ;  and  if  there  be  no 
widow,  the  whole  surplus  shall  be  distributed  in  like  manner 
to  the  mother,  and  to  the  brothers  and  sisters,  or  the  repre- 
sentatives of  such  brothers  and  sisters, 
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7.  If  the  deceased  leave  a  father  and  no  chfld  or  descendant, 
the  father  shaU  take  one-half  if  there  be  a,  widow,  and  the 
whole,  if  there  be  no  widow. 

8.  If  the  deceased  leave  a  mother,  and  no  child,  descend- 
ant, father,  brother,  sister,  or  representative  of  a  brother  or 
sister,  the  mother,  if  there  be  a  widow,  shall  take  one-half ; 
and  the  whole,  if  there  be  no  widow. 

9.  If  the  deceased  was  illegitimate  and  leave  a  motlier,  and 
no  child,  or  descendant,  or  widow,  such  mother  shall  take 
the  whole  and  shall  be  entitled  to  letters  of  administration  in 
exclusion  of  all  otlier  persons.  If  tlie  mother  of  such  deceased 
be  dead,  the  relatives  of  the  deceased  on  the  part  of  the  mother 
shall  take  in  the  same  manner  as  if  the  deceased  had  been 
legitimate,  and  be  entitled  to  letters  of  administration  in  the 
same  order. 

10.  "Where  the  descendants,  ornextof  kin  of  the  deceased, 
entitled  to  share  in  his  estate,  are  all  in  equal  degree  to  the 
deceased,  their  shares  shall  be  equal. 

11.  When  such  descendants  or  next  of  kin  are  of  unequal 
degrees  of  kindred,  the  surplus  shall  be  apportioned  among 
those  entitled  thereto,  accoi'ding  to  their  respective  stocks ; 
so  that  those  who  take  in  their  own  right  shall  receive  equal 
shares,  and  those  who  take  by  representation  shall  receive  the 
share  to  wliich  the  parent  whom  they  represent,  if  living, 
would  have  been  entitled. 

12.  Representation  shall  be  admitted  among  collaterals  in 
the  same  manner  as  allowed  by  law  in  reference  to  real  es- 
tate. 

13.  Relatives  of  the  half-blood,  shall  take  equally  with 
those  of  the  whole  blood  in  the  same  degree  ;  and  the  repre- 
sentatives of  such  relatives  shall  take  in  the  same  manner  as 
the  representatives  of  the  whole  blood. 

14.  Descendants  and  next  of  kin  of  the  deceased,  begotten 
before  his  death,  but  born  thereafter,  shall  take  in  the  same 
manner  as  if  they  had  been  born  in  the  life-time  of  the  de- 
ceased, and  had  survived  him. 

15.  If  a  woman  die,  leaving  illegitimate  children  and  no 
lawful  issue,  such  children  shall  inherit  her  personal  property 
as  if  legitimate. 

16.  If  there  be  no  husband  or  wife  surviving,  and  no  chil- 
dren, and  no  representatives  of  a  child,  and  no  next  of  kin, 
then  the  whole  surplus  shall  be  distributed  equally  to  and 
among  the  next  of  kin  of  the  husband  or  wife  of  the  deceased, 
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as  the  case  may  be,  and  such  next  of  kin  shall  be  deemed 
next  of  kin  of  the  deceased  for  all  the  purposes  specified  in 
this  chapter ;  but  such  surplus  shall  not,  and  shall  not  be 
construed  to  embrace  any  personal  property  except  such  as 
was  received  by  the  deceased  from  such  husband  or  wife,  as 
the  case  may  be,  by  will  or  by  virtue  of  the  laws  relating  to 
the  distribution  of  the  personal  property  of  the  deceased  per- 
son.   §  2733,  Code  Civil  Proc. 

§  3.  The  form  and  provisions  of  the  decree. — The  decree 
finally  and  judicially  settling  the  account  of  an  executor  or  ad- 
ministrator not  only,  therefore,  adjudges  the  balance  with  which 
he  is  chargeable,  but  the  persons  to  whom  such  balance  is  dis- 
tributable. The  shares  are  computed  under  the  provisions  of 
section  2732,  taking  into  account  any  advancements  proved,  or 
payments  already  made  on  account  of  any  distributive  share. 

The  executor  is  entitled  also  to  set  off  against  a  legacy  or  dis- 
tributive share  a  debt  due  the  decedent  from  the  one  entitled 
thereto.  This  has  been  held  even  where  the  debt  was  due  from 
a  partnership  of  which  the  legatee  was  sole  surviving  partner 
at  decedent's  death.  Ferris  v.  Burrows,  34  Hun,  104,  aff'd  99 
N.  Y.616. 

The  decree  may  in  the  Surrogate's  discretion  contain  a  direc- 
tion withholding  from  distribution  a  sum  equal  to  the  amount 
of  disputed  claims  on  which  actions  have  not  yet  been  brought. 
Matter  of  Itasch,  28  Civ.  Proc.  Kep.  98.  But  see  Downing  v. 
Marshall,  1  Abb.  Ct.  App.  Dec.  525.  But  distribution  will  not 
be  deferred  merely  because  an  action  may  be  brought  by  one 
who  has  shown  no  particular  diligence  in  asserting  his  rights. 
lUd.  There  are  certain  cases  where  moneys  must  be  directed 
to  be  retained.  The  claims  to  cover  which  this  provision  is 
made  are  defined  as  follows  : 

Where  an  admitted  debt  of  the  decedent  is  not  yet  due,  and 
the  creditor  will  not  accept  present  payment,  with  a  rebate  of 
interest ;  or  where  an  action  is  pending  between  the  executor 
or  administrator,  and  a  person  claiming  to  be  a  creditor  of  the 
decedent ;  the  decree  must  direct  that  a  sum,  sufficient  to  sat- 
isfy the  claim,  or  the  proportion  to  which  it  is  entitled,  to- 
gether with  the  probable  amount  of  the  interest  and  costs, 
be  retained  in  the  hands  of  the  accounting  party ;  or  be  de- 
95 
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posited  in  a  safe  bank,  or  trust  company,  subject  to  the  sur- 
rogate's order ;  or  be  paid  into  the  surrogate's  court,  for  the 
purpose  of  being  applied  to  the  payment  of  the  claim,  when 
it  is  due,  recovered,  or  settled ;  and  that  so  much  thereof,  as 
is  not  needed,  for  that  purpose,  be  afterwards  distributed  ac- 
cording to  law.  §  3745,  Code  Civil  Proc. 
2  R.  S.  96,  §  74. 

The  debts  for  which  money  can  be  thus  retained  must  be 
debts  of  the  decedent,  enforceable  against  the  estate  in  the 
hands  of  the  one  accounting.  Thus  where  decedent  had  been 
a  member  of  a  firm  it  was  held  that  a  firm  debt  was  not  capa- 
ble of  being  deemed  an  estate  debt  unless  by  inability  to  col- 
lect from  the  surviving  partners  the  decedent's  liability  should 
have  been  duly  fixed.     Hcyt  v.  Bonnett,  50  N.  Y.  538. 

When  a  distributee  is  an  infant  the  Code  provides  for  a  direc- 
tion in  the  decree  that  his  share  be  paid  to  his  general  guardian 
or  in  certain  cases  to  the  parents.  §  2746,  C.  C.  P.  See  ante, 
p.  1375,  et  seq. 

The  general  scope  of  the  decree  is  indicated  in  section  2743 
quoted  in  section  10  above,  q.  v.  In  addition  to  the  specific 
directions  already  noted  which  may  be  incorporated  in  the  de- 
cree it  may  also  in  certain  definite  cases  order  specific  property 
to  be  delivered. 

When  decree  may  order  specific  property  to  he  delivered. 

In  either  of  the  following  cases,  the  decree  may  direct  the 
delivery  of  an  unsold  chattel,  or  the  assignment  of  an  uncol- 
lected demand,  or  any  other  personal  property,  to  a  party  or 
parties  entitled  to  payment  or  distribution,  in  lieu  of  the 
money  value  of  the  property : 

1.  Where  all  the  parties  interested,  who  have  appeared, 
manifest  their  consent  thereto  by  a  writing  filed  in  the  surro- 
gate's ofHce. 

2.  Where  it  appears  that  a  sale  thereof,  for  the  purpose  of 
payment  or  distribution,  would  cause  a  loss  to  the  parties  en- 
titled thereto. 

The  value  must  be  ascertained,  if  the  consent  does  not  fix 
it,  by  an  appraisement  under  oath,  made  by  one  or  more  per- 
sons appointed  by  the  surrogate  for  the  purpose.  §  3'J'44, 
Code  Civil  Proc. 

2  R.  S.  95,  §  72,  as  amended  by  L.  1878,  oh.  30. 
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§  4.  Same  subject — Where  legatee  or  distributee  is  un- 
known or  not  to  be  found. 

Where  the  person  entitled  to  a  legacy  or  distributive  share 
is  unknown,  the  decree  must  direct  the  executor  or  adminis- 
ti'ator  to  pay  the  amount  thereof  into  the  treasury  of  the  state, 
for  the  benefit  of  the  person  or  persons  who  may  thereafter 
appear  to  be  entitled  thereto. 

The  surrogate,  or  the  supreme  court,  upon  the  petition  of 
a  person  claiming  to  be  so  entitled,  and  upon  at  least  four- 
teen days'  notice  to  the  attorney-general,  accompanied  with  a 
copy  of  the  petition,  may  by  a  reference,  or  by  directing  the 
trial  of  an  issue  by  a  jury,  or  otherwise,  ascertain  the  rights 
of  the  persons  interested,  and  grant  an  order  directing  the 
payment  of  any  money,  which  appears  to  be  due  to  the  claim- 
ant, but  without  interest,  and  deducting  all  expenses  incurred 
by  the  state  with  respect  to  the  decedent's  estate. 

The  comptroller  upon  the  production  of  a  certified  copy  of 
the  order,  must  draw  his  warrant  upon  the  treasury,  for  the 
amount  therein  directed  to  be  paid ;  which  must  be  paid  by 
the  state  treasurer,  to  the  person  entitled  thereto.  §  3141, 
Code  Civil  Proc. 

Substitnited  for  part  of  2  R.  S.  98,  §  81. 

When  legacy,  etc.,  to  be  paid  to  county  treasurer. 

The  decree  must  also  direct  the  executor  or  administrator 
to  pay  to  the  county  treasurer  a  legacy  or  distributive  share, 
which  is  not  paid  to  the  person  entitled  tliereto,  at  the  expi- 
ration of  two  years  from  the  time  when  the  decree  is  marie, 
or  when  the  legacy  or  distributive  share  is  payable  by  the 
terms  of  the  decree. 

The  money,  so  paid  to  the  county  treasurer,  can  be  paid 
out  by  him,  only  by  the  special  direction  of  the  surrogate  ; 
or  pursuant  to  the  judgment  of  a  court  of  competent  juris- 
diction.    §  2748,  Code  Civil  Proc 

The  remainder  of  2  E.  S.  98,  §  81. 

Executors  or  administrators  must  comply  with  the  exact 
terms  of  the  statute  in  making  payments  of  this  character. 
Neither  of  these  sections  contemplate  what  is  known  as  a  pay- 
ment into  court.  Nor  is  a  payment  to  the  Surrogate  person- 
ally any  protection.     Matter  of  Te  Culver,  22  Misc.  217. 

Payment  into  court  when  made  must  be  made  strictly  as 
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prescribed  in  section  2537  of  the  Code,  q.  v.,  in  the  case  above 
cited.     See  also  Matter  of  Saokett,  38  Misc.  463,  465. 

§  5.  The  double  character  of  the  decree. — Before  outlin- 
ing a  precedent  tor  the  decree  it  must  be  noted  that  there  are 
actuall}"^  two  adjudications  made  by  a  Surrogate  in  the  settle- 
ment of  an  estate ;  one  is  an  adjudication  on  the  settlement  of 
the  executors'  or  administrators'  account ;  another  is  on  the  dis- 
tribution of  the  funds  of  the  estate.  The  questions  arising  on 
these  adjudications  are,  as  is  readily  seen,  different,  and  the 
force  and  effect  of  the  decree  as  it  relates  to  the  settlement  of 
the  executors'  account,  or  as  it  relates  to  the  distribution  of 
the  fund  among  those  who  are  entitled  to  it,  also  differ.  These 
adjudications  may  be  made  in  separate  decrees,  or  they  may 
be  made  in  one  decree.  Matter  of  Whiibeok,  22  Misc.  494, 
499 ;  Johnson  v.  Richwrds,  3  Hun,  454,  457.  The  force  and 
effect  of  each  decree,  or  of  each  part  of  the  decree,  are  speci- 
fied. Section  2742  provides  what  the  effect  is  of  a  judicial 
settlement  of  an  account. 

A  judicial  settlement  of  the  account  of  an  executor  or  ad- 
ministrator, either  by  the  decree  of  the  surrogate's  court,  or 
upon  an  appeal  therefrom,  is  conclusive  evidence,  against  all 
the  parties  who  were  duly  cited  or  appeared,  and  aU  persons 
deriving  title  from  any  of  them  at  any  time,  of  the  following 
facts,  and  no  others  : 

1.  That  the  items  aUowed  to  the  accounting  party,  for 
money  paid  to  creditors,  legatees,  and  next  of  kin,  for  nec- 
essary expenses,  and  for  his  services,  are  correct. 

2.  That  the  accounting  party  has  been  charged  with  all  the 
interest  for  money  received  by  him,  and  embraced  in  the  ac- 
count, for  which  he  was  legally  accountable. 

3.  That  the  money  charged  to  the  accounting  party,  as  col- 
lected, is  aU  that  was  collectible,  at  the  time  of  the  settle- 
ment on  the  debts  stated  in  the  account. 

4.  That  the  allowances  made  to  the  accounting  party,  for 
the  decrease,  and  the  charges  against  him  for  the  increase, 
in  the  value  of  property,  were  correctly  made.  §  SliS, 
Code  Civil  Proc. 

2  K.  S.  94,  §  65. 

And  section  2753,  quoted  in  §  10,  p.  1475,  provides  that  with 
respect  to  all  matters  enumerated  in  that  section,  the  decree  is 
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Conclusive  as  a  judgmeat  upon  each  party  to  the  special  pro- 
ceeding who  was  duly  cited  or  appeared,  and  upon  every  per- 
son deriving  title  from  such  party.  See  Matter  of  Underhill, 
27  ISr.  Y.  St.  Eep.  720.  Section  2813  of  the  Code,  quoted  at 
page  ISiO,  ante,  defines  the  effect  of  a  decree  judicially  settling 
the  account  of  a  testamentary  trustee.  Similar  provision  as  to 
a  decree  judicially  settling  the  account  of  a  guardian  is  made 
in  the  following  section  : 

A  decree,  made  upon  a  judicial  settlement  of  the  account 
of  a  guardian  appointed  by  will  or  by  deed,  as  prescribed  in 
this  article,  or  the  judgment  rendered  upon  appeal  from  such 
decree,  has  the  same  force,  as  a  judgment  of  the  supreme 
court  to  the  same  effect.     §  3857,  Code  Civil  Proc. 

If  the  account  has  been  judicially  settled  upon  waivers  by 
persons  entitled  to  citation  and  consents  that  "  the  account  be 
judicially  settled,"  decree  for  distribution  should  not  be  made 
without  notice  to  such  persons,  if  distributees,  for  the  waiver 
must  be  confined  to  the  matter  it  relates  to. 

§  6.  Precedent  for  a  decree. — The  following  precedent 
may  be  readily  adapted  for  use  where  the  accounting  party 
is  a  guardian  or  administrator  or  testamentary  trustee : 


Present : 


Decree  judi- 
cially settlinff 
account  of  execu- 
tor, with  clauses 
as  to  distribution 
and  dischargre. 


Surrogate's  Court 
Caption. 

Hon. 


Surrogate. 


In  the  Matter  of  the  Judicial 
Settlement  of  the  Account 
of  Execut       of  the 

Last  Will  and  Testament 
of  Deceased. 

A.  B.  as  Execut  of  the  last  Will  and  Testa- 
ment of  late  of  the  deceased,  having 
heretofore  made  application  to  one  of  the  Surro- 
gates of  the  County  of  New  York,  for  a  judicial 
settlement  of  his  account  as  such  Execut  and 
a  citation  having  been  thereupon  issued,  pursuant 
to  statute,  directed  to  all  persons  interested  in 
the  estate  of  said  deceased,  citing  and  requiring 
them  and  each  of  them  personally  to  be  and  ap- 
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pear  before  the  said  Surrogate,  at  his  office  in  the 
city  of  New  York,  on  the  day  of  at  10  :  30 
o'clock  in  the  forenoon  of  that  day,  then  and  there 
to  attend  such  judicial  settlement,  and  the  said 
citation  having  been  returned  with  proof  of  the 
due  service  thereof  on  {recite  waivers,  if  any,  and 
due  acknowledgment  thereof)  (also  supplemental 
citations,  if  any). 

and  the  said  Execut  having  appeared  on  the  re- 
turn day  of  said  citation 

and  the  said  Execut  having  rendered  ac- 
count under  oath  before  the  said  Surrogate ;  and 
the  said  account  having  been  filed,  together  with 
the  vouchers  in  support  thereof,  and  (Here  state 
whether  objections  were  filed,  and  by  ivhom,  and 
recite  reference,  if  one  was  had,  and  the  filing  of 
the  report  of  the  referee^  also  state  if  exceptions 
were  filed  thereto,  and  action  of  Surrogate  thereon 
with  all  necessary  dates  of  filing  or  of  entry.)  and 
the  said  matter  having  been  duly  adjourned  to 
this  day,  the  said  Surrogate,  after  having  exam- 
ined the  said  account  and  vouchers,  now  here 
finds  the  state  and  condition  of  the  said  account 
to  be  as  stated  and  set  forth  in  the  following  sum- 
mary statement  thereof,  made  by  the  said  Surro- 
gate as  judicially  settled  and  adjusted  by  him  to 
be  recorded  with  and  taken  to  be  a  part  of  the 
decree  in  this  matter,  to  wit : 

A  summary  statement  of  the  account  of 
made  by  the  Surrogate  as  judicially  settled  and 
allowed. 


The  said        charged  as  such  executor 
With  the  amount  of  Inventory     . 

Increase  as  shown  by  Schedule 

{Add  any  other  items  with  which  he  is 
found  chargeable.) 

The  said        credited  as  such     $     cts. 
executor  with  amount   of 
loss  on  sales  as   shown  by 
schedule 

With  amount  of  funeral  ex- 
penses and  expenses  of  ad- 


cts. 
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$     cts. 


ministration,  as  shown  by 
schedule 

"With  amount  of  debts  of  the 
deceased  as  shown  by 
schedule 

(Here  insert  legacies  paid, 
or  any  other  payments  law- 
fully made,  referring  to  ap- 
propriate schedule.)     , 

Leaving  a  balance  in  his  hands 
of         ...         . 


And  it  appearing  that  the  said  Execut  ha 
thus  fully  accounted  for  all  the  moneys  and  prop- 
erty of  the  estate  of  said  deceased  which  have 
come  into  hands  as  such  P^xecut  and  ac- 
count having  been  adjusted  by  the  said  Surro- 
gate, and  a  summary  statement  of  the  same  hav- 
ing been  made  as  above  and  herewith  recorded, 
it  is  hereby 

Ordered,  adjudged  and  decreed,  that  the  said 
account  be  and  the  same  is  hereby  judicially  set- 
tled and  allowed  as  filed  and  adjusted. 

And  it  is  further  ordered,  adjudged  and  de- 
creed, that  out  of  the  balance  so  found,  as  above, 
remaining  in  the  hands  of  the  said  Execut  re- 
tain the  sum  of  dollars  and  cents 
($  )  for  the  commissions  to  which  he 
entitled  on  this  accounting ;  and  that  retain 
the  sum  of  dollars  and  cents  ($  ) 
for  costs,  counsel  fee  and  disbursements  on 
this  accounting. 

If  the  decree  may  properly  he  one  of  distribution 
also  it  may  go  on  to  provide : 

a.  For  the  payment  of  any  bequests  made  by 
the  testator,  payment  of  which  was  deferred  un- 
til the  accounting,  reciting  briefly  any  construc- 
tion of  the  will  necessitated  thereupon. 

b.  For  the  retention  and  investment  of  any 
funds,  of  which  the  executor  is  directed  to  pay 
the  income  to  any  particular  beneficiary  under 
the  will. 

c.  For  the  retention   of  any  moneys  to  meet 
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undetermined  claims,  or  debts  not  yet  due  (see 
§  2745,  C.  C.  P.),  prescribing  wiiether  it  siiall  be 
retained  by  the  accounting  party,  deposited  in  a 
bank  or  trust  company,  "  subject  to  tlie  Surro- 
gate's order,"  or  be  paid  into  court  {in  which  case 
observe  directions  of  §  2537,  C.  C.  P.)  ;  adding 
provision  as  to  subsequent  distribution. 

d.  For  the  payment  to  tlie  state  treasurer  or 
county  treasurer  of  a  legacy  or  a  distributive 
sliare  in  cases  covered  by  §§  2747  aud  2748,  C. 
C.  P. 

e.  For  tlie  regular  distribution.  ( Under  this 
clause  should  he  separately  stated  a  direction  as  to 
each  distributee,  defining  his  share,  and  directing 
payment  to  him,  noting  the  provisions  of  §  2746, 

C.  C.  P.,  as  to  infants'  shares.) 

f.  If  the  petition  and  citation  were  drawn  so  as 
to  admit  of  discharge  after  the  account  shall  have 
been  settled  add : 

And  it  is  further  ordered,  adjudged  and  de- 
creed that  upon  complying  with  aU  and  every  the 
foregoing  directions  of  this  decree  the  said 
be  discharged  as  executor  of  the  last  wiU  and 
testament  of  said  deceased,  and  relieved  from 
all  further  responsibility  thereunder  and  from  all 
liability  to  any  person  interested  thereunder  as 
such  executor  as  aforesaid. 

Surrogate. 

§  7.  Representative  deals  only  with  personal  property.— 

Section  2732,  quoted  in  §  2,  ante,  is  known  as  the  statute  of 
distributions,  and  relates  to  the  personal  estate  of  a  decedent. 
Such  personalty  vests  in  the  representative  bj  whom  it  must  be 
distributed.  This  representative  has  nothing  to  do  with  the  real 
property  of  the  decedent,  which  passes  to  the  heirs  in  default 
of  a  will.  Even  if  there  be  a  will,  it  may  be  adjudged  invalid 
in  whole  or  in  part.  Where  such  a  will  has  directed  in  its  in- 
valid provisions  a  conversion  of  realty  into  money  and  such 
conversion  has  been  had  prior  to  the  adjudication  of  invalidity, 
the  proceeds  of  such  sale  of  real  estate  cannot  be  deemed  per- 
sonalty and.therefore  subject  to  distribution  through  the  repre- 
sentative.    It  passes,  so  far  as  there  is  intestacy,  to  the  heirs 
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without  the  intermediation  of  such  representative ;  consequently 
if  at  the  time  of  such  adjudication,  the  proceeds  are  in  his  handa 
he  will  be  deemed  to  hold  them  as  trustee  for  the  heirs  to 
whom  he  should  account  for  the  same.  See  Wood  v.  Keyea, 
8  Paige,  365. 

§  8.  Computing  degree  of  kinship.— If  the  case  arise  where 
the  persons  surviving  do  not  correspond  exactly  with  'one  of  the 
cases  covered  by  the  subdivisions  of  section  2732,  it  has  been  held 
that  the  next  of  kin  nearest  in  degree  will  be  entitled  to  the  sur- 
plus, that  is  to  say,  the  computation  of  classes  of  kinship  must  be 
decided  by  the  rule  of  the  ecclesiastical  law.  Sweezey  v.  Willifi, 
1  Bradf .  495, 498.  The  canon  law  and  the  common  law  reckon 
consanguinity  when  it  is  lineal  in  precisely  the  same  way,  i.  e., 
beginning  at  the  common  ancestor  and  reckoning  downwards 
so  that  "  in  whatever  degree  the  two  persons  or  the  most  remote 
of  them  is  distant  from  the  common  ancestor  that  is  the  degree 
in  which  they  are  related  to  each  other."  But  the  civil  law 
starts  not  from  the  common  ancestor,  but  from  the  intestate  and 
counts  upwards  from  either  of  the  persons  related  to  the  com- 
mon stock  and  then  downwards  again  to  the  other  reckon- 
ing the  degree  of  each  person  both  ascending  and  descending. 
The  ecclesiastical  law  adopts  the  rule  of  civil  law  in  reckoning 
the  degree  of  propinquity.  Thus  by  the  civil  law  the  grand- 
father of  an  intestate  is  two  degrees  removed,  while  an  aunt  of 
the  intestate  is  three  degrees  removed.  In  the  case  just  cited 
the  learned  Surrogate  remarked :  "  The  statute  of  distributions 
altered  in  special  particulars  the  mode  of  distribution  consequent 
upon  the  computation  of  the  civil  law,  but  whenever  the  statute 
directs  distribution  to  the  next  of  kin,  the  rule  of  the  civil  law 
will  prevail,  not  to  the  extent  of  preferring  ascendants  in  all 
cases  excepting  that  of  brothers  and  sisters  of  collaterals, 
but  in  regard  to  the  manner  of  computing  the  degree  of 
kindred." 

§  9.  Distribnting  under  the  statute. — Where  the  persons 
surviving  a  decedent  sustain  a  direct  relationship  such  as  child, 
or  grandchild,  parent  or  grandparent,  brother  or  sister,  or  any 
or  all  of  these,  the  computation  for  distribution  is  not  attended 
with  difficulty. 

"Where  the  persons  entitled  to  share  are  collaterals  the  situa- 
tion is  more  complex.  The  statute  is  explicit  in  determining 
the  interest  of  a  surviving  wife  or  husband,  child  or  grandchild, 
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parent  or  grandparent.  It  is  provided  as  to  the  next  of  kin  that 
where  they  are  all  in  equal  degree  to  the  decedent  their  shares 
shall  be  equal  (subd.  10) ;  and  where  there  is  no  widow  and 
no  children  and  no  representative  of  a  child,  the  whole  surplus 
is  distributed  to  the  next  of  kin  in  equal  degree  of  kinship  to 
the  deceased  and  their  legal  representatives  (subd.  5).  Under 
this  subdivision  it  has  been  held  {Hurtin  v.  Prodi,  3  Bradf.  414), 
where  the  development  of  the  statute  is  concisely  set  forth  by 
the  learned  Surrogate,  that  nephews  and  nieces  are  in  the  same 
degree  of  kinship  as  uncles  and  aunts,  and  should  in  that  case 
share  equally.  The  words  "  legal  representatives "  are  held 
not  to  affect  this  rule.  The  Surrogate  observes :  "  Before  we 
can  find  representatives  we  must  designate  the  person  whom 
they  represent ;  and  thus  as  on  one  side  we  would  proceed  from 
the  nephew  to  the  brother,  so  on  the  other  side,  from  the  uncle 
to  the  grandfather,  and  each  would  be  in  the  second  degree." 

Representation  never  changes  or  advances  the  degree ;  though 
where  the  degrees  are  unequal,  it  operates  when  declared  by 
the  statute  to  give  the  representatives  of  a-deceased  person  the 
share  they  would  have  taken  if  living.     Ihid. 

§  10.  Representation  among  collaterals. —  Subdivision  12 
originally  provided  that  no  representation  shall  be  admitted 
among  collaterals  after  brothers'  and  sisters'  children.  In 
1898  it  was  amended  so  as  to  provide  that  representation  shall 
be  admitted  among  collaterals  in  the  same  manner  as  allowed 
by  law  in  reference  to  real  estate.  The  existence  of  the  sub- 
division as  it  previously  read  excluded  representatives  other 
than  those  specified.  Adee  v.  Campbell,  79  N.  Y.  52  ;  Matter 
of  Davenport,  67  App.  Div.  191, 194.*  The  mere  repeal  of  this 
subdivision  would,  as  the  court  points  out  in  the  case  last  cited, 
have  lifted  the  bar  and  admitted  representatives  of  the  next  of 
kin  of  every  degree.  The  amendment,  however,  of  the  subdi- 
vision in  its  present  form  was  held  in  that  case  to  be  limited 
by  the  words  "  in  the  same  manner  as  allowed  by  law  in  refer- 
ence to  real  estate,"  and  hence  reference  must  be  had  in  deter- 
mining who  are  entitled  to  share  by  representation  to  the  pro- 
visions of  the  real  property  law ;  so  if  persons  claiming  by  rep- 
resentation would  be  unable  to  substantiate  their  claim  to  share 
under  the  real  property  law  as  heirs,  neither  can  they  be  ad- 
mitted to  share  in  the  personalty  as  next  of  kin.  This  case 
being  authoritative  it  is  necessary  for  the  Surrogate  where  the 
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question  arises  to  ascertain  who  are  the  nearest  of  kin  surviv- 
ing the  intestate  and  if  any  of  that  class  be  deceased,  represen- 
tation can  be  accorded  to  tlie  one  so  deceased.  Matter  of 
Domen]}ort  appears  therefore  to  overrule  Matter  of  Ilealy,  27 
Misc.  352,  in  which  the  Surrogate  had  held  that  the  effect  of 
the  amendment  was  merely  to  remove  the  former  limitation  of 
representation  to  brothers'  and  sisters'  children. 
§  11.  Estates  of  married  women. 

The  provisions  of  this  article  respecting  the  distribution  of 
property  of  deceased  persons  apply  to  the  personal  property 
of  married  women  dying,  leaving  descendants  them  surviv- 
ing. The  husband  of  any  such  deceased  married  woman 
shall  be  entitled  to  the  same  distributive  share  in  the  personal 
property  of  his  wife  to  which  a  widow  is  entitled  in  the  per- 
sonal property  of  her  husband  by  the  provisions  of  this  arti- 
cle and  no  more.  §  31' 34,  Code  Civil  Proc. 
See  R.  S.  2567,  §  79. 

Section  2734  of  the  Code  applies  to  residents  of  this  State. 
Where  a  married  woman  dies  in  another  State  where  she  is 
domiciled,  the  law  of  the  State  of  domicile  controls.  So  where 
a  married  woman  died  in  New  Jersey  before  her  husband  leav- 
ing no  will  nor  children,  a  chose  in  action  belonging  to  her  be- 
came the  property  of  her  husband,  and  he  having  died  subse- 
quentlj'^  without  taking  out  letters,  it  was  held  that  such  chose 
in  action,  which  was  the  proceeds  of  a  policy  of  insurance,  be- 
longed to  him  and  upon  his  death  he  and  his  next  of  kin  are 
entitled  to  the  ultimate  benefit  therefrom  by  virtue  of  his  rela- 
tion of  husband.  Matter  of  Nones,  27  Misc.  165,  and  cases  dis- 
cussed in  opinion. 

§  12.  Jure  mariti. — "Where  a  ,married  woman  dies  intestate 
leaving  no  descendants,  the  husband  takes  all  her  estate  by  v'w- 
tae  oi  jus  mariti.  Matter  of  Bolto7i,  159'!^.  Y. 129, 133;  Rob- 
ins V.  McClure,  100  N.  Y.  328.  He  takes,  of  course,  subject  to 
the  payment  of  her  debts ;  but  if  he  die,  his  representative  is 
entitled  to  administer  upon  her  estate  so  coming  to  him  by  vir- 
tue of  this  right.  Ryder  v.  Eulse,  24  JST.  Y.  372 ;  Edate  of 
Wa/rner,  2  Connoly,  347.  This  includes  choses  in  action  re- 
gardless of  whether  they  are  payable  on  the  death  of  the  wife 
or  are  mere  reversionary  or  contingent  interests  or  mere  pos- 
sibilities.    OimsUd  V.  Keyes,  85  N.  Y.  593. 
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§  13.  Adopted  children. — As  is  pointed  out  in  Part  T  treat- 
ing of  adoption,  a  valid  adoption  gives  to  the  child  all  the  rights 
of  that  relation,  including  the  right  of  inheritance.  Reference 
may  be  had  to  section  1  of  chapter  I  of  Part  Y  merely  reiterat- 
ing the  rule  that  as  the  adoption  of  children  is  wholly  regulated 
by  statute  and  the  right  of  inheritance  depends  upon  the  regu- 
larity of  the  proceedings  in  compliance  with  the  statute,  a  child 
standing  upon  this  right  as  an  adopted  child,  must  if  the  issue 
is  raised,  affirmatively  prove  compliance  with  such  statute. 
See  Dodin  v.  Dodin,  17  Misc.  35 ;  Simmons  v.  Burrell,  8  Misc. 
388. 

§  14.  Afterlborn  children. — A  child  born  after  the  making 
of  a  will  by  its  father  or  its  mother,  if  the  parent  shall  die  leav- 
ing such  child  unprovided  for  by  any  settlement  or  in  any  way 
mentioned  in  said  will,  is  entitled  to  a  distributive  share  of  the 
personal  estate  equal  to  what  it  would  have  received  had  the 
parent  died  intestate,  and  is  given  a  cause  of  action  to  recover 
the  same  from  devisees  and  legatees  in  proportion  to  and  out 
of  the  parts  devised  and  bequeathed  to  them  by  said  will.  2 
R.  S.  65,  section  49  ;  Matter  of  Huiell,  6  Dem.  352;  Matter  of 
Murphy,  144  IST.  Y.  557,  561.  It  appears  from  this  case  that 
the  settlement  referred  to  in  the  statute  is  one  outside  of  the 
will  and  that  proof  is  admissible  before  the  Surrogate  on  the 
question  of  whether  or  not  such  settlement  has  in  fact  been 
made.  It  is  of  course  clear  that  the  share  which  such  after- 
born  child  has  in  the  parent's  estate  is  in  the  surplus  remaining 
after  the  payment  of  debts  and  administration  charges.  The 
court  points  out  in  the  case  last  cited,  that  where  a  mother 
makes  a  will  not  providing  for  an  afterborn  child,  the  birth  of 
such  a  child  after  the  making  of  the  will  did  not  operate  to 
revoke  it,  but  merely  rendered  it  ineffective  as  to  that  portion 
of  the  estate  which  if  the  mother  had  died  intestate  would  have 
been  distributed  to  her  as  the  next  of  kin. 

§  15.  Illegitimate  children — Subdivision  9  provides  that 
the  mother  of  one  who  is  illegitimate  and  who  dies  leaving  no 
child  descendant  or  widow  shall  take  the  whole  estate  and  shall 
be  entitled  to  letters  of  administration  in  exclusion  of  all 
other  persons,  and  if  the  mother  be  in  such  contingency 
dead  the  relatives  of  the  decedent  on  the  part  of  the  mother 
shall  take  in  the  same  manner  as  if  the  decedent  had  been 
legitimate. 
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Subdivision  15  provides  that  if  a  woman  die  leaving  illegit- 
imate children  and  no  lawful  issue,  such  illegitimate  children 
inherit  her  personal  property  as  if  legitimate.  This  subdivision 
was  added  by  Laws  1897,  chap.  37. 

The  burden  of  establishing  illegitimacy  rests  upon  those  con- 
testing the  right  of  the  one  claiming  as  a  child,  and  in  the 
absence  of  evidence  to  the  contrary,  a  child,  eo  nomine  is  pre- 
sumed legitimate.  Matter  of  Matthews,  153  N.  Y.  443,  416. 
By  act  of  the  legislature  (Laws  of  1895,  chap.  531),  provision  is 
made  legitimizing  all  illegitimate  children  whose  parents  have 
intermarried.  They  are  considered  legitimate  for  all  purposes 
and  are  given  all  the  rights  and  privileges  of  legitimate  children, 
excepting  that  the  act  is  not  to  be  deemed  to  affect  vested  in- 
terests or  estates. 

It  will  be  noted  that  the  language  of  subdivision  15,  giving 
to  illegitimate  children  a  right  they  did  not  previously  have, 
is  not  to  be  extended ;  therefore,  they  will  not  inherit  property 
of  an  ancestor  of  the  mother.  Matter  of  Mariolo,  63  How.  Pr. 
Eep.  62. 

§  16.  The  statute  of  descent. — The  statute  of  descent  is  em- 
bodied in  the  real  property  law,  being  chapter  547  of  the  Laws 
of  1896,  in  sections  280  to  296.  Section  280  contains  the  rules 
for  interpreting  the  article.  Section  295  deals  with  advance- 
ments and  has  already  been  quoted.  Section  290a  was  added 
by  chapter  481  of  the  Laws  of  1891.  The  statute  is  as  fol- 
lows : 

§  281.  General  rule  of  descent. — The  real  property  of  a 
person  who  dies  without  devising  the  same  shall  descend : 

1.  To  his  lineal  descendants. 

2.  To  his  father. 

3.  To  his  mother ;  and 

4.  To  his  collateral  relatives, 

as  prescribed  in  the  following  sections  of  this  article. 

§  282.  Lineal  descendants  of  equal  degree. — If  the  intes- 
tate leave  descendants  in  the  direct  line  of  lineal  descent,  all  of 
equal  degree  of  consanguinity  to  him,  the  inheritance  shall 
descend  to  them  in  equal  parts  however  remote  from  him 
the  common  degree  of  consanguinity  may  be. 

§  283.  Lineal  descendants  of  unequal  degree. — If  any  of 
the  descendants  of  such  intestate  be  living,  and  any  be  dead, 
the  inheritance  shall  descend  to  the  living,  and  the  descend- 
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ants  of  the  dead,  so  that  each  living  descendant  shall  inherit 
such  share  as  would  have  descended  to  him  had  all  the  de- 
scendants in  the  same  degree  of  consanguinity  who  shall 
have  died  leaving  issue  been  living ;  and  so  that  issue  of  the 
descendants  who  shah  have  died  shall  respectively  take  the 
shares  which  their  ancestors  would  have  received. 

§  284.  When  father  inherits. — If  the  intestate  die  without 
lawful  descendants,  and  leave  a  father,  the  inheritance  shall 
go  to  such  father,  unless  the  inheritance  came  to  the  intes- 
tate on  the  part  of  his  mother,  and  she  be  living ;  if  she  be 
dead,  the  inheritance  descending  on  her  part  shall  go  to  the 
father  for  Ufe,  and  the  reversion  to.  the  brothers  and  sisters 
of  the  intestate  and  their  descendants,  according  to  the  law 
of  inheritance  by  collateral  relatives  hereinafter  provided ;  if 
there  be  no  such  brothers  or  sisters  or  their  descendants 
living,  such  inheritance  shall  descend  to  the  father  in 
fee. 

§  285.  When  mother  inherits. — If  the  intestate  die  without 
descendants  and  leave  no  father,  or  leave  a  father  not  entitled  to 
take  the  inheritance  under  the  last  section,  and  leave  a  mother, 
and  a  brother  or  sister,  or  the  descendant  of  a  brother  or  sis- 
ter, the  inheritance  shall  descend  to  the  mother  for  life,  and 
the  reversion  to  such  brothers  and  sisters  of  the  intestate  as 
may  be  living,  and  the  descendants  of  such  as  may  be  dead, 
according  to  the  same  law  of  inheritance  hereinafter  provided. 
If  the  intestate  in  such  case  leave  no  brother  or  sister  or  de- 
scendant thereof,  the  inheritance  shall  descend  to  the  mother 
in  fee. 

§  286.  When  collateral  relatives  inherit;  collateral  rela- 
tioes  of  equal  decrees. — If  there  be  no  father  or  mother  capa- 
ble of  inheriting  the  estate,  it  shall  descend  in  the  cases  here- 
inafter specified  to  the  collateral  relatives  of  the  intestate ; 
and  if  there  be  several  such  relatives,  all  of  equal  degree  of 
consanguinity  to  the  intestate,  the  inheritance  shall  descend 
to  them  in  equal  parts,  however  remote  from  him  the  com- 
mon degree  of  consanguinity  may  be. 

§  287.  Brothers  and  sisters  and  their  descendants. — If  all  the 
brothers  and  sisters  of  the  intestate  be  living,  the  inheritance 
shall  descend  to  them  ;  if  any  of  them  be  living  and  any  be 
dead,  to  the  brothers  and  sisters  living  and  the  descendants, 
in  whatever  degree,  of  those  dead  ;  so  that  each  living  brother 
or  sister  shall  inherit  such  share  as  would  have  descended  to 
him  or  her  if  all  the  brothers  and  sisters  of  the  intestate  who 
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shall  have  died,  leaving  issue,  had  been  living,  and  so  that 
such  descendants  in  whatever  degree  shall  collectively  in- 
herit the  share  which  their  parent  would  have  received  if  liv- 
ing ;  and  the  same  rule  shall  prevail  as  to  all  direct  lineal 
descendants  of  every  brother  and  sister  of  the  intestate  when- 
ever such  descendants  are  of  unequal  degrees. 

§  288.  Brothers  and  sisters  of  father  and  mother  and  their 
descendants. — If  there  be  no  heir  entitled  to  take,  under  either 
of  the  preceding  sections,  the  inheritance,  if  it  shall  have 
come  to  the  intestate  on  the  part  of  his  father,  shall  descend  : 

1.  To  the  brothers  and  sisters  of  the  father  of  the  intes- 
tate in  equal  shares,  if  all  be  living : 

2.  If  any  be  living,  and  any  shall  have  died,  leaving  issue, 
to  such  brothers  and  sisters  as  shall  be  living  and  to  the  de- 
scendants of  such  as  shall  have  died. 

3.  If  all  such  brothers  and  sisters  shall  have  died,  to  their 
descendants. 

4.  If  there  be  no  such  brothers  or  sisters  of  such  father, 
nor  any  descendants  of  such  brothers  or  sisters,  to  the  broth- 
ers and  sisters  of  the  mother  of  the  intestate,  and  to  the 
descendants  of  such  as  shall  have  died,  or  if  all  have  died, 
to  their  descendants.  But,  if  the  inheritance  shall  have  come 
to  the  intestate  on  the  part  of  his  mother,  it  shall  descend  to 
her  brothers  and  sisters  and  their  descendants  ;  and  if  there 
be  none,  to  the  brothers  and  sisters  of  the  father  and  their 
descendants,  in  the  manner  aforesaid.  If  the  inheritance  has 
not  come  to  the  intestate  on  the  part  of  either  father  or 
mother,  it  shall  descend  to  the  brothers  and  sisters  both  of 
the  father  and  mother  of  the  intestate,  and  their  descendants 
in  the  same  manner.  In  all  eases  mentioned  in  this  section 
the  inheritance  shall  descend  to  the  brothers  and  sisters  of 
the  intestate's  father  or  mother,  as  the  case  may  be,  or  to 
their  descendants  in  like  manner  as  if  they  had  been  the 
brothers  and  sisters  of  the  intestate. 

§  289.  Illegitimate  children. — If  an  intestate  who  shall 
have  been  illegitimate  die  without  lawful  issue,  or  illegitimate 
issue  entitled  to  take,  under  this  section,  the  inheritance  shall 
descend  to  his  mother  ;  if  she  be  dead,  to  his  relatives  on  her 
part,  as  if  he  had  been  legitimate.  If  a  woman  die  without 
lawful  issue,  leaving  an  illegitimate  child,  the  inheritance 
shall  descend  to  him  as  if  he  were  legitimate.  In  any  other 
case  illegitimate  children  or  relatives  shall  not  inherit. 

§  290.  Relatives  of  the  half  blood. — Relatives  of  the  half 
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blood  and  their  descendants,  shall  inherit  equally  with  those 
of  the  whole  blood  and  their  descendants,  in  the  same  degree, 
unless  the  inheritance  came  to  the  intestate  by  descent,  devise 
or  gift  from  an  ancestor ;  in  which  case  all  those  who  are 
not  of  the  blood  of  such  ancestor  shall  be  excluded  from  such 
inheritance. 

§  290a.  When  the  inheritance  shall  have  come  to  the  in- 
testate from  a  deceased  husband  or  wife,  as  the  case  may 
be,  and  there  be  no  person  entitled  to  inherit  under  any  of 
the  preceding  sections,  then  such  real  property  of  such  in- 
testate shall  descend  to  the  heirs  of  such  deceased  husband 
or  wife,  as  the  case  may  be,  and  the  persons  entitled,  under 
the  provisions  of  this  section,  to  inherit  such  real  property, 
shall  be  deemed  to  be  the  heirs  of  such  intestate. 

§  291.  Cases  not  hereinbefore  provided  for. — In  all  cases 
not  provided  for  by  the  preceding  sections  of  this  article,  the 
inheritance  shall  descend  according  to  the  course  of  the  com- 
mon law. 

§  292.  Posthumous  children  and  relatives. — A  descendant 
or  a  relative  of  the  intestate  begotten  before  his  death,  but 
born  thereafter,  shall  inherit  in  the  same  manner  as  if  he  had 
been  born  in  the  lifetime  of  the  intestate  and  had  survived 
him. 

§  293.  Inheritance,  sole  or  in  common. — When  there  is  but 
one  person  entitled  to  inherit,  he  shall  take  and  hold  the  in- 
heritance solely ;  when  an  inheritance  or  a  share  of  an  in- 
heritance descends  to  several  persons  they  shall  take  as 
tenants  in  common,  in  proportion  to  their  respective  rights. 

§  294.  Alienism  of  ancestor. — A  person  capable  of  inherit- 
ing under  the  provisions  of  this  article  shall  not  be  precluded 
from  such  inheritance  by  reason  of  the  alienism  of  an  ancestor. 


CHAPTEE  Y. 

various  limitations  applicable   in  mattbes    affecting  de- 
cedents' estates. 

25  Yeaes. 
Section  2785  of  the  Code  provides  as  follows  : 

"Where  the  records  of  the  surrogate's  com-t  have  been 
heretofore,  or  are  hereafter,  removed  from  one  place  to  an- 
other, in  either  the  same  or  another  county,  and  twenty-five 
years  have  elapsed  after  a  sale  or  other  disposition  of  real 
property,  or  of  an  interest  in  real  property,  as  prescribed  in 
this  title,  the  due  appointment  of  a  guardian  for  each  infant 
party  to  the  special  proceeding  must  be  presumed,  and  can 
be  disproved  only  by  affirmative  record  evidence  to  the  con- 
trary. 

20  Teaes. 

Satisfaction  of  a  decree  for  payment  of  a  sum  of  money  is 
presumed  after  the  expiration  of  twenty  years  from  the  time 
when  the  party  recovering  it  was  first  entitled  to  a  mandate  to 
enforce  it.  §  376,  Code  Civil  Proc. ;  §  382,  subd.  7.  See  Mat- 
ter of  Warner,  39  App.  Div.  91,  as  to  justice's  judgment,  dock- 
eted in  1880,  i.  e.,  before  amendment  in  1894  of  §§  376,  382, 
3017,  C.  C.  P. 

Section  1696  of  the  Code  gives  the  widow  twenty  years  in 
which  to  commence  an  action  for  dower,  excepting  in  the 
case  of  the  existence  of  disabilities;  minority,  insanity  or 
imprisonment  for  a  term  less  than  Ufe. 

10  Yeaes. 

All  actions  not  otherwise  specifically  covered.  §  388,  Code 
Civil  Proc. 

Any  matters  over  which,  before  Code,  equity  held  exclusive 
jurisdiction.  Butler  v.  Johnson,  111  N.  Y.  204.  See  distinc- 
tion in  Matter  of  Rogers,  153  N.  Y.  316,  323,  between  equita- 
ble actions,  where  ten  year  statute  applies,  and  actions  at  law 
96,  (152^) 
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to  recover  a  demand  that  is  due,  where  six  year  statute  ap- 
plies.    Matter  of  Latz,  33  Hun,  618. 

E.  g.,  an  action,  under  sections  1843-1850,  against  heirs  or  de- 
visees, to  charge  lands  with  decedent's  debts.  Mortimer  v. 
Chamhers,  63  Hun,  335. 

Application  by  administrator  de  honis  non  to  compel  repre- 
sentative of  deceased  representative  to  account  under  sec- 
tion 2606.     Matter  of  Rogers,  153  N.  Y.  316. 

Application  to  revoke  probate  of  heirship.  §  2658,*  Code 
Civil  Proc. 

6  Yeaes. 

An  action  upon  a  contract  obligation,  express  or  implied  ; 
except  a  judgment  or  sealed  instrument.  §  382,  Code  Civil 
Proc.  subd.  1.  See  Matter  of  Warner,  sv/pra.  See  as  to  ef- 
fect on  claim  for  eleven  years'  services,  Matter  of  Meeham 
29  Misc.  167.     This  includes  special  proceedings,  section  414. 

This  covers,  therefore,  the  obligation  to  account.  Garvey 
Y.N.  T.  Life  &  Trust  Co.,  27  N.  Y.  St.  Rep.  389 ;  Matter  of 
Van  Dyke,  44  Hun,  394  ;  Matter  of  Miller,  15  Misc.  556.  See 
also  Matter  of  Irvin,  68  App.  Div.  158,  161. 

By  guardians  also.     Matter  of  Van  Derzee,  73  Hun,  532. 

The  time  runs  from  the  expiration  of  one  year,  for  that  is 
the  time  within  which  account  may  be  required  after  granting 
of  letters.  Matter  of  Bradley,  25  Misc.  261 ;  Matter  of  Ferry, 
37  N.  Y.  St.  Eep.  576. 

It  covers  also  obligation  to  account  of  one  who  administers 
an  estate  as  agent  of  an  executrix.  Matter  of  Waite,  43  App. 
Div.  296,  801,  and  cases  cited.  "  The  trust  arising  out  of  an 
agency  is  not  such  as  to  prevent  the  running  of  the  statute. 
lUd.,  citing  Budd  v.  Walker,  113  N.  Y.  637 ;  Mills  v.  Mills, 
115  N.  Y.  80,  86. 

Application  by  next  of  kin  to  compel  account  under  sec- 
tion 2606.  Matter  of  Rogers,  158  N.  Y.  316  ;  Matter  of  Boy- 
Ian,  25  Misc.  281. 

Time  to  sue  for  a  legacy  or  distributive  share  is  after  expi- 
ration of  one  year  from  granting  of  letters.  §  1819,  Code 
Civil  Proc.  But  statute  does  not  run  until  the  representa- 
tive's account  is  judicially  settled.  Id.  and  Matter  of  Irvin, 
68  App.  Div.  158,  159  ;  Matter  of  Rogers,  supra ;  Matter  of 
Watson,  64  Hun,  369.     This  does  not  revive  debts  or  legacies 
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barred  before  the  Code  of  Civil  Proo.  went  into  effect.  But- 
ler V.  Johnson,  111  N.  Y.  204.  See  Matter  of  Miller,  15  Misc. 
556,  holding  the  six  year  statute  rather  than  the  ten  year  ap- 
plicable to  proceedings  to  enforce  the  payment  of  a  legacy  or 
distributive  share.     See  cases  cited,  pages  559,  560. 

Legacy  payable  on  A's  majority.  See  Smith  v.  Remington, 
42  Barb.'  75. 

An  action  to  establish  a  will,  §  358,  Code  Civil  Proc.  subd.  6, 
which  also  prescribes  when  statute  begins  to  run. 

As  to  disputed  claims,  the  entry  of  the  order  of  reference  is 
the  date  of  "  the  commencement  of  an  action."  Leahy  v. 
Campbell,  70  App.  Div.  127. 

5  Yeaes. 
Section  392  of  the  Code  provides  as  follows : 

Cause  of  action  accruing  between  the  death  of  a  testator  or 
intestate,  and  the  granting  of  letters. 

For  the  purpose  of  computing  the  time,  -within  which  an 
action  must  be  commenced  in  a  court  of  the  state,  by  an  ex- 
ecutor or  administrator,  to  recover  personal  property,  taken 
after  the  death  of  a  testator  or  intestate,  aud  before  the  issu- 
ing of  letters  testamentary,  or  letters  of  administi'ation ;  or 
to  recover  damages  for  taking,  detaining,  or  injuring  per- 
sonal property  within  the  same  period ;  the  letters  are  deemed 
to  have  been  issued,  within  six  years  after  the  death  of  the 
testator  or  intestate.  But  where  an  action  is  barred  by  this 
section,  any  of  the  next  of  kin,  legatees  or  creditors,  who,  at 
the  time  of  the  transaction  upon  which  it  might  have  been 
founded,  was  within  the  age  of  twenty-one  years,  or  insane, 
or  imprisoned  on  a  criminal  charge,  may,  within  five  years 
after  the  cessation  of  such  a  disabihty,  maintain  an  action  to 
recover  damages  by  reason  thereof ;  in  which  he  may  recover 
such  sum,  or  the  value  of  such  property,  as  he  would  have 
received  upon  the  final  distribution  of  the  estate,  if  an  action 
had  been  seasonably  commenced  by  the  executor  or  adminis- 
trator. 

4  Years. 

Section  2628  of  the  Code  provides  as  follows  : 

Wlien  purchaser  from  heir  protected,  notwithstandifig  a  de- 
vise. 

The  title  of  a  purchaser  in  good  faith  and  for  a  valuable 
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consideration,  from  the  heir  of  a  person  who  died  seized  of 
real  property,  shall  not  be  affected  by  a  devise  of  the  prop- 
erty made  by  the  latter,  unless  within  four  years  after  the 
testator's  death,  the.  wiU  devising  the  same  is  either  admitted 
to  probate  and  recorded  as  a  will  of  real  property  in  the  office 
of  the  surrogate  having  jurisdiction,  or  established  by  the 
final  judgment  of  a  court  of  competent  jurisdiction  of  the 
state,  in  an  action  brought  for  that  purpose.  But  if,  at  the 
time  of  the  testator's  death,  the  devisee  is  either  within  the 
age  of  twenty-one  years,  or  insane,  or  imprisoned  on  a  crim- 
inal charge,  or  in  execution  upon  conviction  of  a  criminal 
offence,  for  a  term  less  than  for  life ;  or  without  the  state ; 
or,  if  the  will  was  concealed  by  one  or  more  of  the  heirs  of 
the  testator,  the  limitation  created  by  this  section  does  not 
begin  until  after  the  expiration  of  one  year  from  the  removal 
of  siich  a  disability,  or  the  delivery  of  the  will  to  the  devisee 
or  his  representative,  or  to  the  proper  surrogate.    • 

3  Yeaes. 


Proceeding  to  §ell  lands  to  pay  decedent's  debts.  §  2750, 
Code  Civil  Proc.  Time  runs  from  granting  of  letters.  Id. 
See  as  to  letters  granted  three  years  before  present  Code, 
CFlyn  V.  Powers,  136  IST.  Y.  412.  '  What  litigation  stops  run- 
ning of  statute.     §  2751,  Code  Civil  Proc. 

Section  2771  of  the  Code  provides  that  the  Surrogate  may 
give  three  years'  credit  upon  such  sale. 

An  action  against  a  representative  brought  to  recover  a 
chattel,  or  damages  for  taking,  detaining  or  injuring  personal 
property,  by  the  defendant,  or  the  person  he  represents. 
§  383,  Code  Civil  Proc.  subd.  4. 

Section  1380  of  the  Code  provides  a  three  year  period 
within  which  execution  may  not  be  issued  against  the  dece- 
dent's estate  and  continues  the  lien  of  a  judgment  for  three 
years  and  six  months  after  his  death  notwithstanding  the 
previous  expiration  of  three  years  from  the  filing  of  the  judg- 
ment roll. 

Section  2751  of  the  Code  gives  an  execut&r  or  creditor  three 
years  in  which  to  obtain  a  sale  of  land  decreed  to  have  been 
fraudulently  conveyed  by  the  decedent. 
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2  Yeaes. 

Action  under  §  2653«,  Code  Civil  Proc. 

Section  2748  of  the  Code  directs  that,  where  a  person  en- 
titled to  a  legacy  or  distributive  share  is  unknown,  a  decree 
directing  distribution  must  provide  for  the  payment  of  such 
legacy  to  the  county  treasurer  at  the  expiration  of  two  years 
from  the  time  the  decree  is  made,  or  the  time  when  the  share 
is  made  payable. 

Section  1902  of  the  Code  provides  that  where  a  person  dies 
leaving  next  of  kin  and  his  death  was  due  to  negligence,  his 
executor  or  administrator  must  commence  an  action  for  dam- 
ages within  two  years  after  his  death. 

18  Months. 

Section  391  of  the  Code  provides  that  where  a  person  dies 
without  the  State  a  period  of  18  monthsafter  letters  are  issued 
upon  his  estate  are  excluded  from  the  running  of  the  statutory 
time  to  commence  an  action  against  an  executor  or  admin- 
istrator upon  a  cause  of  action  existing  at  the  decedent's 
death. 

Section  2725  of  the  Code  provides  for  a  compulsory  and  in- 
termediate accounting. 

Subd.  4.  "  Where  eighteen  months  have  elapsed  since  let- 
ters were  issued,  and  no  special  proceeding,  on  a  petition  for 
a  judicial  settlement  of  the  executor's  or  administrator's  ac- 
count, is  pending. 

1  Yeae. 

Revocation  of  probate  on  allegations  of  invalidity.  Katz  v. 
Schiiaier,  87  Hun,  343.  Time  runs  from  eiitry  of  decree. 
Matter  of  Ruppaner,  15  Misc.  654. 

Compulsory  or  voluntary  accountings  by  executors  or  ad- 
ministrators.    §§  2726,  2729,  Code  Civil  Proc. 

Section  2674  of  the  Code  provides  that  one  year  after  a 
temporary  administrator  has  been  appointed,  he  may  have  an 
order  directing  him  to  pay  decedent's  debts. 

Section  2635  of  the  Code  provides  that  the  Surrogate  shall 
retain  in  his  possession  every  will  filed  in  his  office  for  one 
year  after  it  has  been  probated. 
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Section  2807  and  section  2810  of  the  Code  provides  that 
voluntary  or  compulsory  accountings  by  testamentary  trustees 
may  be  had. 

6  Months. 

Action  on  claim  against  decedent  rejected  by  representa- 
tive. §  1822,  Code  Civil  Proc.  Effect  of  non-residence  of  rep- 
resentative. Hayden  v.  Pierce,  144  N.  Y.  512.  Time  runs 
from  rejection  if  debt  is  then  due.  Wintermeyer  v.  Sherwood, 
77  Hun,  193.  If  not  then  due  it  runs  from  first  day  any  part 
becomes  due. 

Statute  suspended  by  offer  to  refer,  if  acted  upon  ( Cornes  v. 
Wilkin,  79  K.  Y.  129),  and  throughout  the  reference.  §  411, 
Code  Civil  Proc.  Death  of  either  party  revokes  the  agree- 
ment. §  411,  Code  Civil  Proc.  Statute  canno't  be  evaded  by 
changing  form  of  claim.  Titus  v.  Poole,  145  N.  Y.  414. 
This  short  statement  covers  claims  for  funeral  expenses  paid. 
Koons  V.  Wilkin,  2  App.  Div.  13.  Section  2722  of  the  Code 
provides  that  a  creditor  may  petition  for  the  payment  of  his 
debt  after  six  months  expire  from  the  issuance  of  letters. 

Section  2673  of  the  Code  permits  the  temporary  administra- 
tor to  advertise  for  creditors  when  six  months  have  expired 
from  the  date  of  his  letters. 

Section  2718  of  the  Code  provides  for  the  publication  for  six 
months  of  a  notice  to  persons  claiming  against  the  decedent. 

Supplemental  Notes  as  to  Effect  on  Statute  of  Sundry 
Conditions. 

Where  cause  of  action  accrues  between  death  of  testator  or  intestate  and 
the  grant  of  letters.     See  §  392,  Code  Civil  Proc. 

Effect  of  bankruptcy  proceedings.     Von  Sachs  v.  Kretz,  72  N.  Y.  548. 

Disabilities  which  prevent  running  of  statute.     §  396,  Code  Civil  Proc. 

Effect  of  non-residence.     §§  390,  401,  Code  Civil  Proc. 

does  not  cover  mere  absence.     Hart  v.  Kip,  148  N.  Y.  306. 

Effect  of  death  without  the  State.    §  391. 

within  the  State.     §  403.    Hall  v.  Brennan,  140  N.  Y.  409. 
before  limitation  runs,  §  402. 

How  to  compute  periods  of  limitation.     §  41.5,  Code  Civil  Proc. 

Statute  does  not  begin  to  run  in  favor  of  wrongdoing  trustee  until  he 
openly,  to  the  beneficiary's  knowledge,  renounces,  disclaims  or  repudiates 
the  trust.  Lammer  v.  Stoddard,  103  N.  Y.  672;  Merritt  v.  Merritt,  32  App. 
Div.  442. 

Same  as  to  general  guardian.     Matter  of  Camp,  50  Hun,  388. 
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Nor  does  it  begin  to  run  In  favor  of  negligent  executor,  until  the  occui'- 
rence  of  the  negligent  or  wrongful  act  coinplained  of.  Harrington  v. 
Keteltas,  92  N.  Y.  40. 

Statute  does  not  run  against  representative  to  whom  decedent  was  in- 
debted during  time  between  death  and  fiist  judicial  settlement.  O^Flyn 
V.  Powers,  136  N.  Y.  412;  Matter  of  Macoml/er,  2  Connoly,  278. 

This  does  not  include  debt  due  third  party  but  assigned  to  representa- 
tive.   Matter  of  Rabbins,  1  Misc.  264. 

Statute  does  not  run  in  favor  of  heir  or  devisee  of  a  debtor  during  three 
years  after  debtor's  death.  §  1844,  Code  Civil  Proc.  Adams  v.  Fassett, 
149  N.  Y.  61. 

Statute  does  not  run  in  favor  of  representative  into  whose  hands  assets 
have  come  for  which  he  has  never  accounted,  and  he  has  not  renounced 
the  trust  or  been  discharged.     Matter  of  Taylor,  30  App.  Div.  213. 
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1423,  1426,  1437,  1456,  1463. 

2515 

63,  77. 

2516 

71. 

2517 

71,  72,  345, 505. 

2518 

76,  81,  82,  345. 

2519 

75,  505. 

2520 

8S,  84,  91,  344,  505,  958,  959. 

2521 

84-85,  917. 

2522 

85-86,  95,  345,  505. 

2523 

81,  86,  95. 

2524 

80,  89-90,  92,  93,  95,  96,  97. 

2525 

92,  345. 

2526 

91. 

2527 

90-91,  99. 

2528 

93,  335,  344. 

2529 

Who  not  to  practice  before  Surrogate,  not 
quoted. 

2530 

56,  92;  99,  100,  108,  111,  346,  895. 

2531 

56,  101,  102,  103, 1245. 

2532 

93. 

2533 

72,  73,  368. 

2534 

74,  328,  862. 

2535 

96. 

2536 

Relating  to  "newspaper  published  at  Al- 
bany," 1295. 

2537 

38,  1293-1294,  1508,  1512. 

2538 

75,  ]50,  3.52. 

2539 

155-156,  157,  158,  159,  353. 

2540 

156-157,  158,  160n.,  353. 

2541 

68. 

2542 

161. 

2543 

161. 

2544 

146,  147,  148,  149,  165,  351. 

2545 

137,  140-141,  142,  143,  144,  239,  242,  US,  244, 
245,  246. 

2546 

65,  ]37,  141,  143,  161,  16H,  163,  164,  166,  168, 
348,  349,  370,  371,  1423,  1469,  1497. 

2547 

173-174,  176,  177m.,  178,  260-261,  262,263,264, 

267. 
175,  263,  265,  266,  267. 

2548 

2549 

264. 

2550 

179,  272. 

2551 

1497-1498. 

2552 

914,  1070,  1083. 

2553 

193,  194,  197,  915,  1084,  1085. 
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2554 
2555 
2556 
2557 

255S 
2559 
2560 
2561 
2562 

2563 
2564 
2565 
2566 
2567 
256S 
2569 
2570 
2571 
2572 
2573 
2574 
2575 
2576 
2577 
2578 
2579 
2580 
2581 
2582 
2583 
2584 
2585 
2586 
2587 
2588 
2589 
2590 
2591 
2592 
2593 
2594 
2595 
2596 
2597 
2598 
2599 
2600 
2601 
2602 
2603 

2604 
2605 
2606 


2607 
2608 


194^195,  196,  197,  198,  915,  1085,  1086. 

179,  194,  195-196,  198,  199,  201,  273. 

SU,  272,  273. 

^74,  284. 

274,  276,  «77,  278,  279,  280. 

281,  282,  294. 

278,  279,  283,  284. 

280,  283,  284,  288,  289,  290,  294,  1330,  1440. 

286-287,   288,  289,  290,  293,  294,  1425,  1440, 

1479. 
287,  297n.,  1304. 
287, 1304. 

Fees  of  appraiser.     Not  quoted. 
169. 

Fees  of  the  Surrogate.     Not  quoted. 
228,  231,  232,  233. 
129,  229,  230,  233. 
233. 

236,  242. 
237. 

112,  128,  229-230,  231,  260,  286. 
240,  241-242. 
142,  227,  2H0. 
142,  143,  238,  239,  240. 
247,  248,  249,  250,  253,  254,  258,  259. 
249,  250,  254,  258. 
249,  251,  252,  254,  258. 
254,  257-258,  ii59,  260. 
257  259. 

252^  255',  256,  510,  585,  589,  665. 
249,  253,  254,  714,  853. 
248-249,  253,  254,  259. 
266,  268. 

146,  175,  240,  241,  244,  266,  270. 
266,  268-269. 
264,  265,  266,  267,  279. 
278 
607-608,  721. 

610,  611,  721. 

611,  721. 

612,  721. 

688-589,  721,  1406,  1407. 

875-876,  877,  878,  879,  890,  894. 

882,  884,  896,  897,  918,  1404. 

856,  882,  904,  905,  907,  909. 

856,  904,  907. 

856,  889,  904^905,  907,  908. 

909. 

909-910. 

199,  675,  616,  617,  618,  1357-1358. 

778,  779,  780,  853,  867,  921,  928,  1205,  1389, 

1410,  1437. 
778,  868,  921. 

726,  727,  778,'  1420,  1428,  1437,  1438. 
134,  643,  727,  774,  775-776,  777,  778,  779,  780, 

781,-  782,  912,  913-914,  928,  1083,  1204, 1205, 

1355.    1413,    1420,    1430,    1431,    1432,    1433, 

1-137;  1522. 
912,  915,  916,  928. 
912-913,  916,  919,  920. 
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2609 
2610 
2611 
2612 
2613 
2614 
2615 
2616 
2617 

2618 

2619 
2620 

2621 
2622 
2623 
2624 

2625 
2626 
2627 
2628 
2629 
2630 
2631 
2632 
2633 
2634 
2635 
2636 
2637 
2638 


2640 
2641 
2642 
2643 

2644 
2645 
2646 

2647 

2648 
2649 
2650 
2651 
2662 
2653 
2653a 

2654 
2655 
2656 
2657 
2658 
2659 


912,  91S,  916,  921. 
912,  913. 

40, 41,  S32-SSS,  S8S-S83,  482, 56.3,  565, 742,  771. 
585,  586,  591,  602,  6.34,  695,  842,  844,  850. 
580,  582,  590,  6W,  623,  641. 
113,  124,  300-301,  324,  328. 
83,  113,  124,  337,  339,  342. 
340. 

123,  127,  301,  341,  342,  344,  366,  368,  370,  378, 
oQi    842 

148,  345,  347-348,  349,  350, 367, 372, 374, 376)i., 

512. 
148,  349,  350,  352,  353,  374. 
352,  353,  354-355,  356,  357,  374,  422,  423,  425, 

426,  427. 
52,  300,  357,  358,  494,  563,  564,  567. 
349,  356-357,  373-374,  513,  542. 
366,  373,  374,  481,  484,  542. 
54,  55,  378,  482,  492n.,  538,  540,  541,  542,  543, 

545,  546,  549. 

188,  484,  485. 

185,  186,  324,  48S,  485. 

185-186,  189,  324,  482,  483,  542,  544. 

486,  496,  1523. 

189,  493,  542. 
497. 

497. 

497-498. 

498. 

498. 

498-499,  1525. 

583-584,  588,  596,  597,  598n.,  858,  873,  1407. 

599n.,  600,  602-622,  1407. 

597,  600n.,  603,  604,  622,  874,  1345,  1407. 

590-691,  594,  622,  694. 

696,  622. 

596-697,  622. 

606-607,  622. 

6S0-6S1,  624,  625,  628,  633,  635,  636,  638,  639, 

685w.,  691. 
62S,  632,  790. 

605,  607,  627,  866,  875,  885,  889,  890. 
Eifect  of  probate  decree  entered  before  C   C 

P.     Not  quoted. 
500,  501,  502,  503,  504,  506,  507»i.,  508n.,  509, 

512,  520,  .521. 
500,  505,  506,  520,  521. 
506-507,  508«. 
510,  511,  1193,  1194. 
511-512. 
512,  513,  653.  - 
514. 
120  482,  500,  516-518,  519,  521,  522,  524,  525, 

'526,  1525. 
529-530. 


536. 

535-536,  1522. 
636-537. 
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2660 

622,  634,  635,  637,  640,  651,  674,  684-685,  686, 

687,  688,  689,  690,  691,  692,  693,  702,  703, 

704n.,  709,  710,  711,  784,  785,  790,  799. 

2661 

586,  6S4,  6-tO,  695,  698,  789,  842,  849,  850,  861. 

2662 

681,  701-702,  708,  711,  712,  713,  716. 

2663 

690,  694,  701,  707,  708,  709,  710,  711,  712,  716. 

2664 

605,  627,  628,  647,  715-716,  720,  866,  875,  887, 

•888,  889,  890. 

2665 

784-785,  785-786,  790,  791. 

2666 

787-788,  790,  791. 

2667 

757,  789. 

2668 

262,  793-794,  795,  796. 

2669 

651,  690,  692,  785,  797-798,  799. 

2670 

644-645,  647,  648,  649,  650-651,  652,  665,  667, 

670,  799,  800,  889. 

2671 

Consolidated  with  2670.     6.52. 

2672 

65S-654,  655,  658,  659,  660,  669,  670,  671,  673n., 

1194. 

2673 

655,  660-661,  664,  1526. 

2674 

655,  661,  662,  1525. 

2676 

659,  663,  666. 

2676 

663. 

2677 

664. 

2678 

655,  656. 

2679 

655-656,  872. 

2680 

656. 

2681 

*    673. 

2682 

When  time  to  run  for  or  against  the  State, 

612. 

2683 

644,  654,  858. 

2684 

612,  835-836,  837. 

2685 

603,  665-666,  838,  84S,  843,  844,  845,  851,  852, 

853,  854,  856,  857,  858,  859,  860,  861,  862, 

863n.,  864,  873,  886,  893,  1347. 

2686 

603,  859-860,  861,  862,  863,  893. 

2687 

604,  858,  859,  860,  864,  866,  874,  893. 

2688 

526,  866,  874. 

2689 

594,  868,  870. 

2690 

594,  869,  870. 

2691 

871. 

2692 

722,  723,  87S,  1433. 

2693 

627,  634,  635,  7«,  723,  724,  725,  872,  890,  891. 

2694 

731,  732,  733,  764,  1502. 

2695 

735-736,  739,  741  n.,  743. 

2696 

741n.,  744,  745,  746. 

2697 

747. 

2698 

748,  749,  756,  758. 

2699 

748,  753,  756,  757,  869,  891. 

2700 

758-759,  760,  761,  764,  1420,  1436. 

2701 

752n.,  759,  760,  763,  764,  765,  1420,  1436. 

2702 

626,  736,  737,  760,  764,  1420,  1421,  1427,  14.36. 

2703 

Relating  to  recording  wills  pidved  in  other 

States,  499,  577-578,  741  )i. 

2704 

739-741,  nS. 

2705 

741 «. 

2706 

870,  951,  1420,  1438. 

2707 

62,  951-952,  953,  954,  955,  957,  959,  1438. 

2708 

952,  954)1.,  957,  958,  959. 

2709 

952,  955n.,'959,  960,  962,  963,  964. 

3710 

965,  966,  967. 
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2711 
2712 
2713 
2714 
2715 
2716 
2717 
2718 


2719 


2720 
2721 
2722 


2723 
2724 
2725 
2726 
2727 

2728 

2729 

2730 

2731 
2732 
2733 
2734 
2735 
2736 
2737 
2738 
2739 
2740 
2741 
2742 
2743 


2744 
2745 
2746 
2747 

2748 
2749 

2750 

2751 
2752 
2763 
2754 
2755 


968,  969,  970,  983,  992. 

95H,  976,  985. 

97t),  978-979,  980,  981,  982,  1451,  1452. 

971-972,  985,  987,  1S16-1S17,  U73,  1474. 

970,  986,  989,  995. 

8.y2.  986,  989-990,  991,  993,  994,  995,  998. 

1061,  1062,  1063,  1064,  1324. 

839,  1007-1008,  1009,  1010,  1012n.,  1014,  lOSl, 

1023,  1024,  1025,  1027,  1028,  1029,  1031,  1032, 

1034,  1035,  1038,  1526. 
38,  1000,  1018,   1038,    IO4O-IO41,   1042,   1046, 

1048,  1049,  1050, 1051,  1052,  1053,  1054,  1055, 

1056,  1057,  1058,  1059,  1067,  1080,  1472. 
1004-1005. 

1182,  1193,  1199,  1200. 
551,  1045,  1055,  1072,  1073-1074,  1075,  1077, 

1078,  1079,  1081,  1082,  1086,  1187,  1189,  1190, 

1191,  1192,  1199,  1330,  1331,  1332,  1335, 1424, 

1470,  1526. 
1194,  1195,  1196,  1197,  1198. 
38,  146I,  1452. 
1420,  1423-1424,  1427,  1525. 
666,  1420,  1429,  1437,  1438,  1458,  1459,  1525. 
1081,  1194,  1337,  1420,  1429,  1437,  1438,  USS- 

1456,  1457,  1460. 
123,  1337,  1338,  1420,  WS,  1429,  I4SO-I4SI, 

1437,  1438,  1459,»1461. 
961,  1045-1046,  1073,  1426,  1434,  1445-I446, 

1447,  1448,  1525. 
10, 1484, 1478-1479, 1480, 1482, 1486, 1487, 1488, 

1494,  1495. 
123,  1018,  1073,  1471,  1473. 
83,  117,  129?i.,  338,  1503-1505,  1512,  1513. 
674,  1338,  1415,  1498-1499,  1501. 
6M7,  1338,  1415,  1515. 
1338,  1415.     Repealed. 
1338,  1415,  1480.     Repealed. 
1338,  1415.     Repealed. 
Repealed. 

1021,  1338.     Repealed. 
13.38.     Repealed. 
1338.     Repealed. 
181,  549,  1277,  1508. 
131-122,  124,  539,  548,  549,  551,  666,  927,  10.30, 

1034,  1338,  1429,  1468, 1470, 1475, 1476, 1506, 

1508. 
1338,  1415,  1506. 
1505-1506,  1512. 
1338,  1375-1377,  1384,  1400,  1506,  1512. 

794,  795,  1507,  1512. 

795,  1507,  1512,  1525. 

44,  6(54,  1045,  1047,  1220-1221,  1223,  1224,  1227, 

12.52. 
664,  1067,  1225-1226,  1221,   1230,  1231,  1233, 

1246,  1252,  1316,  1460,  1524. 
1230-1231,   1233,  131S. 
1231,  1232,  1233,  1240,  1264,  1267,  1297. 
1237. 

1237-1238,  1240,  1243. 
1240,  1245-1246,  1247,  1248. 
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2756 

2757 

2758 

2759 

2760 

2761 

2762 

2763 

2764 

2765 

2766 

2767 

276S 

276» 

2770 

2771 

2772 

2773 

2774 

2776 

2776 

2777 

2778 

2779 

2780 

2781 

2782 

2783 

2784 

2785 

2786 

2787 

2788 

2789 

2790 

2791 

2792 

2798 

2794 
2795 
2796 
2797 
2798 
2799 
2800 
2801 
2802 
2803 
2804 
2805 
2806 
2807 
2808 
2809 
2810 
2811 
2812 
2813 
2814 


1U9.,  1250. 

1225,  1^9,  1250. 

1251. 

1065,  1S51-1S5S,  1253,  1258,  1265. 

1256,  1257,  1258. 


1260-1261,  1266. 
1261-1262. 
1263,  1275. 
1263,  1267,  1275. 

1268,  1271,  1272,  1428. 

1269,  1271,  1428. 
1271. 

1273-1274,  1275. 
135,  1275-1276. 
1272,  1S7S,  1524. 
1276. 

1278. 


1280-1281,  1284. 
1282,  1283,  1285. 
1287. 

1287-1288. 
1266,  1288-1289. 


1266,  1289. 


1290. 

1245,  1291. 
1292-1293,  1521. 

1293,  1298,  1303,  1306. 

1294,  1295. 
1295-1296. 
1298.    • 
1298,  1299. 
1300. 
1300. 

38,  116,  1242, 1259, 1268,  1299,  1300-1303,  1304, 

1305,  1307,  1310. 
1310. 
1310. 

1310-1311. 

1311-1312,  1315,  1318. 
38,  1311,  13  U,  1315,  1316. 
1311,  1317-1318. 
1319. 
1319. 

1325,  1327-1328,  1420,  1479,  1493. 
1325,  1326,  1420,  1427. 
1324,  ISSO,   1331,  1333. 
13-24,  1331,  1332,  1333-1334,  1335,  1427. 
1SS5-1SS6. 
1.325,  1331,  1336,  1420,  1438,  1520. 

1337,  1420,  1438. 

1331,  1332,  1337,  1420,  1438. 

1338,  1420,  1-135,  1526. 
1338-1339,  1479,  1480. 

1339,  1340. 
1341.  l.'OO. 

869,  1336,  1341,  1342,  1344. 
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2815 
2816 
2817 

2818 

2819 

2820 

2821 

2822 

2823 

2824 

2825 

2826 

2827 

2828 

2829 

2830 

2831 

2832 

2833 

2834 

2835 

2836 

2837 

2838 

2839 

2840 

2841 

2842 

2843 

2844 

2845 

2846 

2847 

2848 
2849 
2850 
2851 
2852 
2853 
2854 
2855 
2856 
2857 
2858 
2859 
2860 


89e,  893,  894,  1345. 
892-893,  894,  1346. 
603,  866,  893,  1346,  1386. 
866,  1324,  1329,  1336,  1363,  1.354,  1355,  1438. 
866,  869,  1366. 
866,  1325,  1367. 
4,  1361. 

1362-1363,  1364,  1365,  1391. 
1363,  1371,  1391. 
1364. 

1367-1368,  1372. 
1369,  1392. 
1370-1371. 
1371,  1436. 
896,  1372. 

895-896,  1374,  1377,  1479. 
897-898,  1374. 
1384-1385,  1386. 
1387,  1388. 

1387-1388,  1389,  1479. 
1389,  1390,  1479. 
1389-1390,  1391,  1479. 
1391,  1420,  1438,  1479. 
1365,  1377-1378,  1379,  1380,  1381,  1382. 
1379-1380,  1382,  1384. 
1383,  1384. 
1383-1384. 

1392-1393,  1394,  1408,  1420,  1427. 
1395-1396,  1427. 
1396,  1426,  1427. 
1396-1397,  1420,  1426,  1427. 
1,392,  1397,  1398,  1.399,  1400,  1402. 
1391,  1393,  1410,  1411,  1412,  1414,  1420,  14.34, 
.     1438.     • 
1411,  1412,  1414,  1420,  1434,  1438. 
1413-1414,  1420,  1433,  1435. 

1434,  1480. 

1381,  I404-I4O6,  1406. 

I4O6-I407. 

898,   1407. 

898-899,  1407. 

I407-I4O8,  1420,  1427. 

1411,  1414-1415,  1420,  1435,  1438. 

1435,  1609. 
1386,  I4O8. 

1390,  1409. 

1391,  1410. 
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Annual,  of  general  guardian,  1394 
Affidavit  to  same,  1395 
Table  of  accountings  1420 
Table  of  final  compulsory  account- 
ings, 1437 
Form  of  account  of  proceedings,  1441 
Affidavit  to  account,  1447 
Petition  for  compulsory  account,  1457 
Decree  judicially  settling  account,  1509 
Petition  for  letters,  629 
Letters  of  administration  c.  t.  a.,  631 
Petition  fur  letters,  728 
Letters,  729 
Petition  for  letters,  703 
Citation,  706 
Decree  awarding  letters,  707 
Letters  of  administration,  general 

form,  717 
Letters    of    administration,    short 

form,  718 

Petition  for  order  to  seize  personal  • 

property,  805 
Affidavit  on  such  application,  805 
Order  to  seize  personal  property,  805 
Application  for  inquiry  as  to  con- 
cealed or  withheld  property,  809 
Order  for  inquiry,  810 
Citation  toappear  after inquiiy  had,  810 
Order  indorsed  on  sucli  citation,  811 
Affidavit  to  obtain  order  to  sell  per- 
.  ishable  property,  814 
Order  to  sell  perishable  property,  815 
Notice  by  public  administrator  of 

application  for  permanent  letters,  817 
Petition  of  public  administrator  for 

l-etters,  817 
Notice  of  motion  for  appointment 

of  temporary  administrator,  667 
Affidavit  on  motion   for   appoint- 
ment, 668 
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Administration,  Temporary- 


Admission  : 


Adoption : 


Affidarits : 


A^ed ; 
Agreement : 
Ancillary  Gnardians : 


-continued. 

Order  for  letters,  669 

Petition  for  appointment  under  sub- 
division 2,  of  section  2670,  ^  671 
Form  of  order  under  subdivision  2,    672 
Letters  under  subdivision  2,                 672 
Admission  of  service  of  citation  and 

consent  to  probate  (see  Probate),    487 
Agreement  of   adoption  under  do- 
mestic relations  law,  936 
Statement  as  to  age  of  minor  to  be 

adopted,  937 

Order  of  adoption  under  domestic 

relations  law,  938 

Affidavit  of  mailing  citation  and 

order,  80 

of  special  guardian  upon  his  ap- 
pointment, 109 
of  parent  or  person  with  whom 
infant  resides  on  appointment 
of  special  guardian,                    109 
to  procure  examination  of  aged, 

sick  or  infirm  witness,  158 

on  application  to  enforce  decree 

by  punishment  for  contempt,    203 
to  bill  of  costs,  297 

of  Intention  to  file  objection  to 

granting  of  letters,  598 

on  motion  for  appointment  of 

temporary  administrator,  668 

on  application  by  public  admin- 
istrator to  seize  personal 
property,  805 

by  public  administrator  to  ob- 
tain order  to  sell  perishable 
property,  814 

for  compulsory  return  of  inven- 
tory, 991 
as  to  assets  of  decedent  (see 

Ti-ansfer  Tax),  1177 

as-to  Infant's  property  on  appli- 
cation to  appoint  general 
guardian  (see  Guardian),  1366 

to  guardian's  account,  1395 

to  account  by  representative,      1447 
of  sufficiency  of  sureties,  881 

Aged,  infirm,  or  sick  witness  (see 

Witness). 
Agreement  to  refer  disputed  claim,  1025 
of  adoption  (see  Adoption),         936 
Petition  for  appointment,   .  1380 
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Ancillary  Guardians— con4in«ed. 

Decree  granting  ancillary  guardian- 
ship letters,  1382 
Annual :                                           Inventory  and  account  of  general 

guardian,  1394 

Annuity  Table :  1309 

Answer :  Answer  in  contested  probate,  369 

to  objections  to  grant  of  letters,    599 
in  proceedings  for  discovery  of 
property  withheld  (see  Dis- 
covery of  Property),  962 
to   application  to    compel  re- 
turn of  inventory,                         995 
to  interrogatories  in  contempt 
proceedings  (see  Contempt). 
Notice  of  appeal  from  order  fixing 

transfer  tax,  1157 

of  appeal  from  surrogate  to  ap- 
pellate division,  transfer  tax,  1159 
of  appeal,  general,  242 

Undertaking  on  appeal,  247 

Additional  provision  where  stay  is 

required,  251 

Application  for  order  designating 
paper  in  which  to  publish  notice 
for  claims  (see  Claims),  1009 

for  commission  under  section  888,        153 

Application  for  appointment  of  ap- 
praiser, 969 
Order  appointing  appraiser,  969 
Notice  of  appraisal,  969 
Skeleton  of  inventory,  972 
Affidavit  for  a  compulsory  return  of 

inventory,  991 

Table  showing  what   are   and   are 

not  assets,  977 

Appraisal  under  transfer  tax  (see 

Transfer  Tax). 
Attachment  for  contempt  (see  Con- 
tempt). 

Bond  required  upon  payment  of 
legacy  by  section  2723, 

Condition  of,  in  proceedings  to  dis- 
cover property  withheld. 

Petition  for  leave  to  deposit  secu- 
rities to  reduce  penalty  of  bond, 
Order  directing  such  deposit. 
General  form  of  bond, 


Application  i 


Appraisal  of  Estate 
(see  also  Inyentory) : 


Appraisal : 

Attachment : 

Bill  of  Costs : 
Bond: 


Bonds  of  Executors,  Adminis- 
trators, etc. : 


296 

1198 

966 


877 
878 
880 
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Bonds  ol  Executors,  Administrators,  etc.—co7iUnued.    . 

Identification  of  person  executing 

bond,  881 

Affidavit  of  sufftciency  of  sureties,      881 
Petition  to  compel  executor  to  give 

new  bond  or  new  surety,  907 

Order. requiring  executor  so  to  do,      908 
Application  by  sureties  for  substi- 
tution of  new  sureties,  911 
Order  for  citation  on  such  applica- 
tion, 911 
Order    releasing     original    surety 

from  further  liability,  912 

On  payment  of  legacy,  1198 

Certificate:  ■Certificate    as  to  disability   or  dis- 

qualification    of    Surrogate, 
under  section  2485,  20 

of  Surrogate  as  to  examination 
of  aged,  infirm  or  sick  wit- 
ness, 160 
of  probate  (see  Probate),               493 
Citation  :                                        Petition  for  citation,  general  form,      78 

Order  for  citation,  78 

General  form  of  citation,  ■  79 

Proof  of  service  of  citation,  80 

Proof  of  mailing  citation  and  order 

under  section  2524,  80 

Order   for  service  under   sections 

2522-2523,  86 

Short  form  order  for  citation  and 

publication,  88 

Citation  upon  revocation   of    pro-, 
bate  (see  Revocation  of  Pro- 
bate), 507 
on  probate    of    heirship    (see 

Probate  of  Heirship),  532 

on   petition   for   letters  of  ad- 
ministration, 706 
to  appear  in  proceedings  to  dis- 
cover concealed  property  (see 
Public  Administration),              810 
in  proceedings  to   dispose    of 
decedent's  real   property  to 
pay  debts  (see  Disposition  of 
Real  Property  to  Pay  Debts),  1239 
Application   for  order  designating 
paper  in  which  to  publish  notice 
for  claims,                                          3009 
Order  designating  papers,                   1011 
Notice  to  creditors,                              1012 
Form  in  which  to  -nresent  claima.       1013 


Claims  of  Creditors : 
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Claims  of  Creditors— continwed. 

Commission : 

Complaint : 

Compromising  Claims  against 
Decedent's  Estate : 


Notice  disputing  claim  presented, 
Agreement  to  refer  claim, 
Order  referring  disputed  claims. 
Application  for, 
Order  directing. 


Compulsory  Filing'  of  Inven- 
tory: 
Consent : 


Contempt  Proceedings; 


In  action  to 
of. 


establish  a  will,  form 


1024 

1025 

1025 

153 

154 

573 


Contested  Probate : 
Costs : 

Debts  of  Decedent,  Compelling 
Payment  of : 


Decrees : 


Petition  for  leave  to  compromise,     1002 
Order  granting  leave   to   compro- 
mise, 1003 

(See  Inventory.) 

To  probate  (see  Probate).  486 

To  joint  administration,  705 

Of   proposed    general  guardian   in 
proceedings   to   appoint   general 
guardian  (see  General  Guardian),  1.366 
Of  Special  Guardian,  108 

Affidavit  on  application  to  enforce 
decree  by  punishment  for   con- 
tempt, 203 
Order  to  show  cause  in  contempt 

proceedings,  205 

for    warrant    of     commitment 
without  notice  to  disobedi- 
ent party,  206 
for  such  warrant  upon  return 
of  an  order  to  show  cause,  207 
Warrant  of  commitment,  207 
Attachment  for  contempt,  209 
Indorsement  of  Surrogate  required 

thereon,  210 

Order  directing  interrogatories  in 

contempt  proceedings,  210 

Interrogatories,  211 

Answer  to  interrogatories,  212 

Order  for  commitment,  213 

(See  Probate.) 

Skeleton  bill  of  costs,  296 

Affidavit  to  such  bill,  297 


Petition  to   compel  payment  of  a 

debt,  1074 

Decree  for  such  payment  under  sec- 
tion 2722,  1081 
Decree  granting  probate,  no  contest,     489 
after  contest,                         490,  492 
admitting    lost    or    destroyed 
will  to  probate,  494 
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Decrees — continued. 


Deposit  of  Securities  to  Re- 
duce Penalty  of  Bond : 


Deposition : 

DiscoTcry  of  Property  with- 
held: 


Disposition  of  Real  Property 
to  pay  Decedent's  Debts : 


Decree  revoking  probate,  614 

for  probate  of  heirship,  533 

awarding  letters  of  administra- 
tion, 707 

granting  ancillary  administra- 
tion, 751 

in  proceedings  to  discover  prop- 
erty withheld,  964 

for  payment  of  a  debt  under 
section  2722,  1081 

appointing  general  guardian,      1372 

clause  in  such  decree  limiting 
the  letters,  1373 

granting  letters  of  ancillary 
guardianship,  1382 

to  sell  decedent's  property  to 
pay  his  debts,  1264 

distributing  proceeds  of  sale  in 
proceedings  to  sell  dece- 
dent's real  property,  1307 

judicially  settling  account, 
with  clause  as  to  distribution 


and  discharge. 

1509 

revoking  letters. 

865 

(See  Bond.) 

Petition  for, 

877 

Order  directing  such  deposit. 

878 

Of  subscribing  witness  to  will, 

487 

Petition  by  representative  for  such 
discovery,  954 

Order  under  section  2708  requiring 
person  to  attend  for  examina- 
tion, 958 

Answer  under  section  2709  by  such 
person,  962 

Decree  in  proceedings  to  discover 
property  withheld,  964 

Condition  of  bond  filed  on  dismiss- 
ing proceeding,  966 

Petition  in  the  proceedings,  1233 

Order  for  citation,  1238 

Citation  thereunder,  1239 

Order  appointing  appraisers,  1258 

Skeleton  of  decree,  1264 
Order  appointing  freeholder  to  sell 

in  place  of  representative,  1269 

directing  execution  of  decree,  1271 


INDEX  TO  PRECEDENTS   OR  EORMS. 


1543 


References  are  to  pages.    Tol.  II.  begins  page  931. 

Disposition  of  Real  Property  to  pay  Decedent's  Behts— continued. 

Order  of  Appellate  Division  direct- 
ing execution  of  decree  as  to 
part  not  affected  by  appeal,  1274 
confliming  the  sale,  1283 

for   notice   of   distribution   of 
proceeds    of    sale,  1294 

Notice  of   distribution   under  sec- 
tion  2787,  129.5 
Entry  of  demands  found  due,  1.306 
Decree  distributing  proceeds,             1307 
Order  staying  proceedings  la  view 
of  pendency  of  foreclosure,            1312 

Certificate  as  to  such  disability  or 
disqualification  under  sec.  2485,       20 

Proof  of  authority  required  by  sec- 
tion 2487,  23 

Order  designating  an  acting  Surro- 
gate under  section  2487,  20 

(See  Adoption.) 

In  proceeding  to  sell  realty,  1306 


Disqualification  or  Disability 
of  Surrogate: 


Domestic  Relations  Law : 
Entry  of  Demands  Found  Due : 
Examination  of  Aged,  Infirm 
or  Sick  Witness  under  Sec- 
tions 2539  to  2540 : 


Examination  of  Person  With- 
holding Property  in  Pro- 
ceedings to  Discover  Same : 


Executor : 


Foreclosure : 


Freeholder : 


Guardian  Ad  Litem  i 


Affidavit   to   procure   examination 

under  section  2539,  158 

Order  for  examination,  158 

Notice  of  such  examination,  159 

Record  of  such  examination,  160 
Certificate  of  Surrogate  as  to  such 

examination,  160 


Order  requiring  person  to  attend  for 

examination,  958 

Answer  of  person  required  to  at- 
tend, 962 
Decree  on  such  examination,  964 
Oath  of,  589 
Kenunciation  by,                                    591 
■Retraction  of  renunciation,  593 
Order  staying  proceedings  to  sell 
decedent's  real  estate  where  fore- 
closure is  pending,                            1312 
Order  appointing  freeholder  to  sell 

in  place  of  representative,  1269 

Petition  by  infant  over  fourteen 
years  of  age  for  appointment 
of  special  guardian,  104 

for  such  appointment  when  in- 
fant is  under  fourteen  years 
of  age,  105 
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Gnardian  Ad  Litem— continued. 


Guardian,  Ancillary : 


Guardian,  General: 


Heirship : 
Infant : 


Interreintion : 

Interrogatories : 

Inquiry  by  Public  Adminis- 
trator as  to  Concealed  or 
Withheld  Property : 

Inventory  Appraiser  : 


Consent  of  special  guardian,  108 

Affidavit  of  special  guardian,  109 

of  parent  or  person  with  wliom 
infant  resides,  109 

Order  appointing  special  guardian,     110 
Report  of  special  guardian  in  pro- 
bate proceedings,  488 
Petition  for  appointment,                    1.380 
Decree  granting  ancillary  letters,       1382 
Order  suspending  authority  of  guard- 
ian   pending    proceedings    to    re- 
voke letters,                                       1388 
Petition    by    infant    over    fourteen 
for  appointment  of  general  guard- 
ian, 
Affidavit  as  to  infant's  property, 
Consent  of  proposed  general  guard- 
ian. 
Oath, 

Waiver  of  citation. 
Decree  appointing  general  guard- 
ian, 
Clause  limiting  letters. 
Order  suspending  powers  pending 

revocation. 
Annual  inventory  and   account  of 

general  guardian. 
Affidavit  to  such  account, 
(See  Probate  of.) 

Petition  by  infant  over  fourteen  for 
appointment  of  special  guard- 
ian, 

for     appointment    of    special 

guardian    for    infant    under 

fourteen  years    of   age  (see 

Guardian  Ad  Litem),  105 

Petition  for  leave  to  intervene,  129 

Order  allowing  intervention,  180 

In  contempt  proceedings,  211 

Answer  to  interrogatories,  212 


1365 
1366 

1366 
1366 
1367 

1372 
1373 

1388 

1394 
1395 


104 


Application  for,  809 
Citation  to  appear  after  inquiry  had,  810 
Order  indorsed  on  such  citation,  811 
Application  for  appointment  of  ap- 
praiser, 969 
Order  appointing  appraiser,  969 
Notice  of  appraisal,  969 
Skeleton  inventory,  972 
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Inyentory  Appraiser— coniinwetZ. 


Issues  of  Fact: 

Judicial  Settlement  of  Ac- 
count : 

Jury  Trial  of  Issues  in  Surro- 
gate's Court: 


Letters  of  Administration  c. 
t.  a. : 

Letters  of  Administration  de 
bonis  non : 


Affidavit  for  compulsory  return  of 
inventory,  991 

Order  to  compel  filing  of  inventory,    993 

Answer  of  executor  or  administra- 
tor on  such  application,  995 

(See  Jury  Trial.) 

(See  Account.) 

Order  directing  such  trial.  177 

transferring   probate    proceed- 
ings for  jury  trial,  177 


Letters   of 
General : 


Administration, 


Letters  of  Ancillary  Adminis- 
tration : 

Letters  of  Public  Administra- 
tion: 


Letters  of  Temporary  Admin- 
istration : 


Letters  Testamentary : 


Petition  for. 

629 

Letters  of  administration  c. 

t.  a.. 

631 

Petition  for  such  letters. 

728 

Form  of  such  letters. 

729 

Petition  for  such  letters. 

703 

Citation, 

706 

Becree  awarding  letters. 

707 

Form  of  letters  of  administration. 

717 

Alternative  short  form, 

718 

Petition  for. 

749 

Decree  granting. 

751 

(See  Public  Administration.) 
Notice  by  public  administrator  of 

application  for  permanent  letters,    817 
Petition  by  public  administrator  for 

such  letters,  817 

Notice  of  motion  for  appointment  of 

temporary  administrator,  667 

Affidavit  on  such  motion,  668 

Order  for  letters,  669 

Petition  for  appointment  of  tempo- 
rary administrator  under  subdi- 
vision 2  of  section  2670,  671 
Form  of  order  under  such  subdi- 
vision, 672 
Letters  of   temporary  administra- 
tion, 672 
Affidavit  of  intention  to  file  objec- 
tions against  grant  of  letters,  598 
Objections  to  granting  such  letters,    598 
Answer  to  such  objections,  599 
Order  for  inquiry  and  stay,  699 
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Letters  Testamentary— continued 


Letters,  SeTOcation  of : 

Legacies;   Compulsory  Pay- 
ment of : 


Lost  or  Destroyed  Will : 
Mailingr  Citation  and  Order : 
Notice : 


Oath: 


Objection  to  probate : 
Objection  to  Granting  Letters  i 


Order  upon  such  objections,  600 

Form  of  letters  testamentary,  609 

Petition  for  revocation,  862 

Decree  revoking  letters,  865 

Petition  to  compel,  1189 

under    section    2723   to  secure 
payment  for  support  or  edu- 
cation of  petitioner,  1197 
Form  of  bond  on  such  application,    1198 
Petition   to   compel  repayment  of 

legacy,  1213 

Decree  admitting  to  probate,  494 

Affidavit  of,  80 

Notice  of  examination  of  aged,  sick 

or  infirm  witness,  159 

of  appeal,  general,  242 

of  application  for  order  for  pro- 
duction of  v^itness  under 
section  2618,  378 

of  motion  for  appointment  of 

temporary  administrator,  667 

of  application  by  piiblic  admin- 
istrator for  permanent  letters,    817 
of  inventory  and  appraisal,  969 

to  creditors  to  present  claims,     1012 
of  application  for  order  desig- 
nating paper  in  which  to  pub- 
lish such  notice,  1009 
disputing     claim     when     pre- 
sented, 1024 
of    appraisal     under    transfer 

tax,  1139 

of  taxation  by  Surrogate,  1152 

of    appeal  to  Surrogate    from 

order  fixing  tax,  1157 

of  appeal  to   Appellate    Divi- 
sion, 1159 
Notice  of  motion  on  application  to 

remit  transfer  tax  penalty,      1165 
of  distribution  of  proceeds  of 
real    property    sold    to    pay 
debts,  1295 

Of  executor,  589 

Of  administrator,  705 

Of  general  guardian,  1366 

(See  Answer;  Probate.)  309 

Affidavit  of  intention  to  file  objec- 
tions, 598 
Form  of  objections,                               598 
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Objection  to  Granting  Letters — continued. 

Answer  to  objections,  599 

Order  for  inquiry  and  stay.  599 

Order  on  objections,  600 

Orders :  Order  under  section  2487  designat- 

ing acting  Surrogate,  23 

remitting  proceedings  back  to 
Surrogate's  Court  under  sec- 
tion 2491,  26 

for  citation,  general  form,  78 

for  service  of  citation  under 
sections  2522-2523,  86 

for  citation  and  service  of  same 
by  publication,  short  form,         88 

appointing  special  guardian,         110 

for  intervention,  130 

for  commission,  154 

for  examination  of  aged,  sick 
or  infirm  witness,  158 

directing  trial  of  issues  by  jury,  177 

transferring  probate  to  Su- 
preme Court,  177 

to  show  cause  why  one  should 
not  be  punished  for  contempt,     205 

for  warrant  of  commitment 
without  notice  to  disobedient 
party,  206 

for  such  warrant  on  return  of 
order  to  show  cause,  207 

directing  interrogatories,  210 

of  commitment,  213 

for  production  of  witnesses  on 
probate,  377 

for  inquiry  into  objections  with 
stay,  599 

upon  objections,  600 

for  letters  of  temporary  admin- 
istration, 669 

for  such  letters  under  subdivi- 
sion 2  of  section  2670,  672 

to  seize  personal  property  by 
public  administrator,  806 

for  inquiry  as  to  concealed  or 
withheld  property,  public  ad- 
ministrator, 810 

indorsed  on  citation  to  appear 
after  inquiry,  8U 

to  sell  perishable  property,  pub- 
lic administrator,  815 

directing  deposit  of  securities 
under  section  2595  to  reduce 
penalty  on  bond,  878 
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Orders— continued. 


Payment  of  Debts : 
Payment  of  Legacies  i 


Ordet  Requiring  executor  to  give 

bond  or  new  surety,  908 

for  citation  on  application  to 
substitute  new  sureties,  911 

releasing  original  surety  from 
further  liability,  912 

of  adoption  under  Domestic  Re- 
lations Law,  938 

under  section  2708  requiring 
person  to  attend  for  examina- 
tion as  to  property  withheld,     958 

appointing  inventory  appraiser,    9fi9 

to  compel  filing  of  inventory,       993 

granting  leave  to  compromise  • 
claims,  1003 

designating  papers  in  which  to 
publish  notice  for  claims.        1011 

referring  disputed  claims,  1025 

appointing  transfer  tax  ap- 
praiser, 1128 

fixing  transfer  tax,  1154 

remitting  ten  per  cent  penalty,     1166 

for  citation  in  proceedings  to 
dispose  of  decedent's  real 
property  to  pay  debts,  1238 

appointing  appraiser  in  such 
proceedings,  1258 

appointing  freeholder  to  sell  in 
such  proceedings,  1269 

directing  execution  of  decree  in 
such  proceedings,  1271 

of  Appellate  Division  directing 
execution  of  decree  in  part 
not  affected  by  the  appeal,       1274 

confirming  sale  in  such  proceed- 
ings, 1283 

for  notice  of  distribution  of  pro- 
ceeds of  sale  in  such  proceed- 
ings, 1294 

order  directing  stay  pending 
foreclosure,  1312 

suspending  powers  of  guardian, 
pending     revocation    of    let- 
ters, 1388 
(See  Debts  of  Decedent.) 
Petition  to  compel,                                1189 

to  secure  payment  for  suppoi't 
or  education  of  petitioner,        1197 
Form  of  bond  required  on  such  ap- 
plication, 1198 
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Petition :  Petition  for  citation,  general  form,      78 

to  compel  a  repayment  of  lega- 
cies, 1213 

for  leave  to  dispose  of  dece- 
dent's real  property  to  pay 
debts,  1233 

for  leave  to  resign  a  testamen- 
tary trust,         '  1342 

by  infant  over  fourteen  for  ap- 
pointment of  general  guard- 
ian, 1365 

for  letters  of  ancillary  guardian- 
ship, 1380 

for  compulsory  accounting,  gen- 
eral form,  1457 

by  infant  over  fourteen  for  ap- 
pointment of  special  guard- 
ian, 104 

when  infant  is  under  fourteen,      105 

for  leave  to  inteiTene,  129 

for  issuance  of  commission  to 
take  testimony,  153 

for  probate,  325 

for  production  of  subscribing 
witnesses,  374 

for  revocation  of  probate,  507 

for  probate  of  heirship,  531 

for  letters  of  administration  c. 
t.  a.,  629 

for  appointment  of  temporary 
administrator,  671 

for  letters  of  administration, 
general,  703 

for  letters  of  administration 
de  bonis  non,  728 

for  ancillary  letters,  749 

by  public  administrator  for  let- 
ters, 817 

for  order  to  seize  perishable 
property,  805 

for  inquiry  by  public  adminis- 
trator as  to  property,  809 

to  compel  payment  of  debts,       1074 

for  appointment  of  transfer  tax 
appraiser,  1126 

for  remission  of  ten  per  cent 
penalty  under  transfer  tax 
proceedings,  1165 

for  revocation  of  letters,  862 

for  leave  to  deposit  securities  to 
reduce  penalty  of  bond,  877 
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Petition — continued. 


Probate  of  Heirsliip : 
Probate  of  Will : 


Pablic  Administrator : 


Petition  to  compel  executor  to  give 

bond  or  new  surety,  907 

by  representative  for  discovery 

of  property  vrithheld,  954 

for  leave  to  compromise  claim,  1002 


Probate,  Revocation  of : 


Proof  of  Authority : 

Proof  of  Service  of  Citation : 
Publication  of  Citation  : 
Publisliing'  Notice  for  Claims 
ag'aiust  Decedent : 


Petition  for. 

531 

Citation  upon. 

532 

Decree, 

533 

Petition  for, 

325 

Veriiication, 

327 

Indorsed  memorandum  required  on 

petition  in  N.  Y.  Co., 

328 

Answer  in  contested  probates, 

369 

Petition  for  production  of  witnesses, 

under  sections  2618, 

374 

Notice  of  application  for  order  for 

production  of  witnesses, 

376 

Order  thereon. 

377 

Waiver  of  issuance  of  citation  and 

consent  to  probate. 

486 

Admission  of  service  of  citation  and 

consent. 

487 

Deposition  of  subscribing  witness 

to  will, 

487 

Special  guardian's  report. 

488 

Decree  granting  probate,  no  contest, 

489 

granting  probate,  after  contest, 

490, 

,  492 

Certificate  of  probate. 

493 

Decree  admitting  lost  or  destroyed 

will  to  probate. 

494 

Order  transferring,  for  a  jury  trial. 

177 

Petition  for. 

507 

Citation  on, 

509 

Decree  revoking  probate. 

514 

To  act  in  place  of  disabled  or  dis- 

qualified surrogate, 

21 

Personally  and  by  mail. 

80 

Short  form  of  order. 

88 

Application  for   order  designating 

paper,  1009 

Order  designating  papers,  1011 

General  form  of  notice  to  creditors,  1012 
Form  in  which  notice  should  be  pre- 
sented, 1013 
Petition  for  order  to  seize  personal 

property,  805 

AJBdavit  on  such  application,  805 

Order  to  seize  personal  property,        805 
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Public  Administrator- 


continued. 

Application  for  inquiry  as  to  con- 
cealed or  withheld  property, 


Order  for  such  inquiry, 

810 

Citation  to  appear  after  inquiry  had. 

810 

Order  to  be  indorsed  thereon. 

811 

Affidavit  to  obtain  order  to  sell  per- 

ishable property, 

814 

Order  to  sell, 

815 

Notice  of  application  by  public  ad- 

ministrator for  permanent  letters. 

817 

Petition  by  public  administrator  for 

letters. 

817 

Record : 

Of  examination  of  aged,  infirm  or 

sick  witness. 

160 

Reference  of  Dispnted  Claims  ; 

Notice  disputing  claim, 

1024 

Agreement    to    refer    under    sec- 

tion 2718, 

1025 

Order  referring  disputed  claim. 

1026 

Remission : 

Of  ten  per  cent  penalty  (see  Trans- 
fer Tax). 

Petition  for. 

1165 

Notice  of  motion  on  application  to 

remit, 

1165 

Order  remitting  penalty, 

1166 

Rennnciation : 

By  executor. 

591 

Attestation  thereto. 

592 

Report : 

Of  special  guardian,  probate  pro- 

ceedings. 

488 

Resignation  of  a  Testamentary 

Trust : 

Petition  for  leave  to  resign. 

1342 

Retraction : 

Of  renunciation. 

593 

Revocation  of  Letters : 

Order  suspending  powers  of  guard- 

ian pending  hearing. 

1388 

Petition,  general  form, 

862 

Decree, 

865 

RcTOcation  of  Probate : 

Petition  for, 

507 

Citation  on. 

509 

Decree  revoking  probate. 

514 

Scbednle : 

In  decree  to  sell  property  to  pay 

decedent's  debts. 

1266 

Schedules : 

In  account. 

1442 

Service  of  Citation : 

Proof  of, 

Affidavit  of   mailing   citation   and 

80 

order, 

80 

Order  for  service  of  citation  under 

sections  2522,  2623, 

86 

Short  form  of  order  for  citation  and 

service  by  publication, 

88 

Admission  of, 

487 

Waiver  of. 

486 

1652 
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^Special  Guardian : 
.Stay  Pending  Appeal : 


^Subscribing  Witnesses  to 

Will: 
Siu'^ties : 


Surrogate : 

Temporary  Administrator : 


Transfer  Tax : 


Trial  of  Issues  in  Surrogate's 
Court  by  Jury : 


Undertaliings : 


(See  Guardian  Ad  Litem.) 
Form  of  undertaking,  when  desired,    247 
Of  proceedings  to  sell  decedent's 
real  estate  when  foreclosure  pend- 
ing, 1312 

Deposition  of,  487 

Identification    of,  when  executing 

bond,  881 

AfSdavit  of  sufficiency,  881 

Petition  to  compel  executor  to  give 

new  surety,  907 

Order  requiring  executor  to    give 

new  surety,  908 

Application  of  sureties  for  substitu- 
tion of  new  sureties,  911 
Order  for  citation  thereon,  911 
Order  releasing  original  surety,  912 
(See    Disqualification,     Certificate 

and  Proof  of  Authority. ) 
Notice  of  motion  for  appointment 

of,  667 

Affidavit  on  such  application,  668 

Order  for  first  letters,  669 

Petition    for    appointment    under 

subdivision  2  of  section  2670,  671 

Form  of  order,  672 

Letters   of  temporary   administra- 
tion, 672 
Affidavit  as  to  decedent's  assets  for 

information  of  State,  1177 

Petition  for  appointment  of  ap- 
praiser, 1126 
Order  appointing  appraiser,  1128 
Notice  of  appraisal,  1139 
Notice  of  taxation  by  Surrogate,  1152 
Order  fixing  tax,  1154 
Notice  of  appeal  from  such  order  to 

Suirogate,  1157 

Notice  of  appeal  from  Surrogate  to 

Appellate  Division,  1159 

Petition   for  remission  of  ten  per 

cent  penalty,  1165 

Notice  of  motion  on  application  to 

remit,  1165 

Order  remitting  such  penalty,  1166 

Order  directing  such  trial,  177 
Transferring    probate   proceedings 

for  a  jury  trial,  177 

On  appeal,  247 

On  appeal  from  commitment,  251 
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Vacancy : 
Yeriflcation : 
WaiTcr: 

Warrant : 


Will,  Lost  or  Destroyed : 
Witness : 


Witnesses : 


Witness,  Subscribing: : 


(See  Certificate;  Disqualification  of 

Surrogate. ) 
Of  probate  petition,  327 

Of  claim  against  estate,  1013 

Of  issuance  of  service   of  citation 

■with  consent  to  probate,  480 

And  consent  to  appointment  of  gen- 
eral guardian,  1367 
Of   commitment  in  contempt  pro- 
ceedings, 
Order    for  such    warrant    without 

notice,  206 

Order  for  such  warrant  on  return  of 

order  to  show  cause,  207 

Form    of    warrant   (see    Contempt 

Proceedings),  207 

Decree  admitting  to  probate  (see 

Probate,  494 

Examination  of  aged,  sick  or  infirm 

witness, 
Affidavit  to  procure  such  examina- 
tion, 158 
Order  for  such  examination,                 158 
Notice  of  such  examination,  159 
Record  of  such  examination,  160 
Certificate  to  Surrogate  of  such  ex- 
amination, 160 
Application  for  commission,  153 
Order  for  commission,  154 
Petition  for  production  of  on  pro- 
bate proceedings,                                374 
Notice    of    application    for    order 

under  section  2618,  376 

Order  for  such  production,  377 

Deposition  of  on  probate,  487 
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Hints  as  to  its  use: 

I.  This  index  is  largely  analytical  of  the  text.  But  the  bulk  of  the  text 
renders  it  impiacticable  to  duplicate  the  analysis  under  several  heads. 
Therefore,  while  the  "  catchwords "  are  very  numerous,  the  cross- 
references  are  important  in  order  to  reach  every  page  upon  which  the 
several  subjects  are  discussed. 

II.  This  work  being  a  commentary  on  Chapter  XVIII  of  the  Code  of  Civil 
Procedure,  frequently  the  readiest  method  of  locating  the  discussion  of 
a  particular  subject  will  be  to  turn  to  the  foregoing  Index  of  Code  sec- 
tious,  which  shows  not  only  where  every  section  is  cited,  but  also  where 
it  is  quoted.     The  general  discussion  usually  follows  the  quoted  section. 
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Abatement : 

Pboceeding  in  Stjbbogate's  Couet. 

On  death  of  party,  132. 

Different  from  other  proceedings,  134. 

Not  covered  by  §  755,  134. 

by  §  766,  134,  133. 

Effect  on  publication,  98. 
Pboceeding  to  pbobatb  will. 

Cannot  abate  until  will  is  refused,  or  admitted  to,  probate,  127. 

Not  even  if  proponent  die,  VZl,  301. 

Nor  if  all  parties  die,  127. 

For  it  is  proceeding  quasi  in  rem,  127,  132,  133,  301. 
Proceedings  to  judtciallt  settle  an  account. 

Effect  of  death  of  accounting  party,  134. 
Pbocbeding  in  pbbsoxam. 

Abates  on  death  of  respondent,  134. 

e.  g,,  compulsDiy  accounting,  134. 
voluntary  accounting,  134. 
Pboceeding  to  sell  decedent's  bealtt,  to  pat  debts. 

Exception,  as  to,  135. 
(See  Death.) 

Abatement  of  Legacy : 

Defined,  1209. 

Adviint;ige  of  specific  and  demonstrative  legacies,  1209. 
Principle  not  applicable  in  certain  cases,  1209,  1210. 
General  rule  governing,  1209,  1210. 
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Abrogation : 

Of  adoption  (see  Adoption),  945. 

Absentee : 

When  absence  necessitates  appointment  of  a  temporary  adminis- 
trator, 644,  648,  649. 
Code  provisions,  644,  645. 
Practice  oq  appointment,  650-653. 
Acts  of  temp.  adm.  bind  the  absentee,  663. 
Code  provision,  6U3. 
Family  of — may  be  maintained,  664. 
By  order  of  Surrogate,  664. 
Code  provision,  664. 
Discussion  of,  664,  665. 
Administration  of  estate  of,  644,  664. 

Wlien  temporary  administrator  of  estate  of,  functus,  665,  859. 
(See  Letters  of  ADJiiJsriSTKATiojf.) 

Account : 

Duty  of  temporary  administrator  to,  666. 
Of  general  guardian,  annual,  1398. 
Of  public  administrator.     See  Public  Administbatob. 
(See  Accounting  fok  the  Estate.) 

Accounting  for  the  Estate  : 

Parties  to,  121. 

Receiver  of  administrator  who  is,  124. 
Powers  of  referee  on,  164. 
Stated,  164. 

Amendment  allovred  by,  164. 
Or  supplemental  account,  164. 
What  objections  he  is  to  act  on,  169. 
To  allovr  new  or  amended  objections,  169. 
Decree  on, 

Where  infant  interested,  100. 

In  N.  y.  Co.,  made  only  after  guardian's  report  filed, 

100. 
Purport  of  such  report,  100. 
Costs  of,  286,  287. 

Allowing  counsel  fees  paid  by  representative,  289-294. 
By  temporary  administrator,  666,  667. 

By  executor  or  administrator  of  deceased  repi'esentative,  781. 
May  be  required,  in  proceedings  to  compel  payment  of  debt,  1085. 
The  obligation  to  account,  general,  1416. 

Not  dependent  alone  on  words  of  bond,  1416. 
Enumeration  of  those  on  whom  it  rests,  1416, 
What  is  an,  1416,  1417. 
Kinds  of  Account. 

Enumerated,  1417,  1418, 
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Accounting  for  the  'Estate— continued. 

Kinds  of  Account — continued. 

Intermediate,  defined,  1417. 

Code  provision,  1417. 
Judicial  settlement,  defined,  1417. 

Code  provision,  1417. 
Final,  defined,  1418. 
Voluntary,  defined,  1418. 
Compulsory,  1418. 
Table  of  Accountings,  1420. 
Surrogate's  Jurisdiction  over. 

Gives  liim  incidental  power  to  construe  -will,  549-551. 

Not  exclusive,  1418. 

Concurrent  witti  that  of  Supreme  Court,  1418. 

Supreme  Court  only  acts,  where  necessary,  1418. 
Surrogate's  Court  peculiarly  adapted,  1418. 
Stay  pending  action  in  Supreme  Court,  1419. 
Object  of  going  into  Supreme  Court,  1419. 
To  entertain  voluntary  intermediate,  1420. 

Code  provisions  cited,  1420,  1421. 
Intermediate  accounting. 

His  power  to  compel,  1421. 

Control  over  form  and  contents,  1421. 

Passing  upon  accuracy,  1421. 

Examination  of  accountant,  1421. 

Form  and  contents  judicially  summarized,  1422. 

Scrutiny  milder  than  on  judicial  settlement,  1422. 

Power  to  x-efer,  1423. 

Running  of  statute  of  limitation,  1423. 

Where  ordered  on  Surrogate's  motion,  is  a  special  proceeding, 

1423. 
Cases,  when  proper,  1423. 

Code  provision  (§  2725),  1423,  1424. 

Section  discussed,  1424,  1425. 

Subd.  1;  execution  on  judgment  against  representative, 

1424. 
Subd.  2;  execution  on  judgment  against  decedent,  1424. 
Subd.  3;  in  proceedings  for  payment  of  legacy,  etc.,  1424. 
Subd.  4;  after  18  months  from  letters  granted,  1425. 
Importance  of  power,  to  stir  up  representative,  1425. 
Objections  to  intermediate  accounts  may  be  filed  and  litigated, 

1425. 
Code  provision,  1425. 
Scope  of  such  objections,  1426. 

Do  not  involve  judicial  settlement,  1425,  1426. 
Charging  accountant  for  apparent  waste,  1426. 
Compulsory,  by  others  than  executors  and  administrators,  1426. 
General  guardians,  1426. 
Guardians  by  will  or  deed,  1427, 
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Accounting  for  the  Estate — continued. 

Suekoqate's  Jukisdiction  ovek — continued. 
Testamentary  trustees,  \ii1. 
Ancillary  executors  and  administrators,  1427. 
Judicial  settlement,  voluntary,  1428. 
Wlio  not  given  right  to,  1428. 

Temporary  administrator,  1428. 
Freeholder,  disposing  of  land,  1428. 
Executor  de  son  tort,  1428. 
Whose  accounts  subject  to  judicial  settlement. 
(a)  Executors  and  administrators,  1428-1431. 
Judicial  settlement,  voluntary,  1428. 
Code  provision,  1429. 
Three  cases,  stated,  1429. 

(1)  After  one  year  from  letters,  1429. 

(2)  After  notice  to  creditors  published,  1429. 

(3)  On  return  of  compulsory  citation,  1429. 
Abates  by  death  of  accountant,  1430. 
Administrator  c.  t.  a.,  need  not  wait  one  year,  1430. 
Practice  on,  prescribed,  1430. 

Code  pri)visi(m,  1430,  1431. 
Issuance  of  citation,  1431. 
Surrogate  must  give  a  hearing,  1431. 
Intervention  of  parties,  1431. 

(4)  After  letters  revoked,  1431. 

Account  to  be  filed  with  petition,  1431. 
Judicial  settlement,  compulsory,  1436. 
Who  subject  to  (table),  1420. 
Analysis  of  proceedings  (table),  1437. 
(6)  Executor,  etc.,  of  deceased  representative,  1431-1433. 
Judicial  settlement,  voluntary,  1431-1433. 
Code  provision  (§  2C06),  1432. 
Scope  of  this  accounting,  1432. 

For  any  trust  property  in  possession,  1432. 
Not  formerly,  for  deceased  representative's  administra- 
tion, 1432. 
When  consolidated  with  compulsory,  1432. 
May  include  all  acts  and  doings  of  the  decedent,  1433. 
Amendment  of  the  statute  relative  to,  1432,  1433. 
Eunniug  of  statute  of  limitation,  1433. 
Judicial  settlement,  compulsory,  1436. 
Who  subject  to  (table),  1420. 
Analysis  of  proceedings  (table),  1437. 
(See  Executor,  etc.,  op  deceased  executoi!.  ) 
(c)  General  guardian,  1433-143.5. 
Judicial  settlement,  voluntary,  143.3-1435. 

Where  ward's  property  all  expended,  and  more,  1434, 
Procedure  on,  1434. 

Code  provision,  1434. 
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Accounting  for  the  'Estate— continued. 

Whose  accounts  subject  to  judicial  settlement — continued, 
AflBdavit  annexed  to  account,  l'J34. 
Compensation  of  accountant,  14.34. 
Judicial  settlement,  compulsory,  1436. 
Who  subject  to  (table),  1420. 
Analysis  of  proceedings  (table),  1437. 

(d)  Guardian  by  will  or  deed,  1434. 
Judicial  settlement,  voluntary,  1434. 

Code  provision  cited,  1434. 
Effect  of  decree  rendered  oh,  1435. 
Code  provision,  1435. 
Judicial  settlement,  compulsory,  1436. 
Wlio  subject  to  (table),  1420. 
Analysis  of  proceedings  (table),  1437. 

(e)  Testamentary  trustee,  1435. 
Judicial  settlement,  voluntary,  1435. 

Code  provision  cited,  1435. 

Intervention  of  parties,  upon,  1435. 
Judicial  settlement,  compnlsory,  1436. 

Who  subject  to  (table),  1420. 

Analysis  of  proceedings  (table),  1437. 
(/)  Person  whose  letters  revoked,  1435. 
Judicial  settlement,  voluntary,  1435. 

Code  provision,  1435. 

Successor;  if  any,  to  be  cited,  1435. 
Judicial  settlement,  compnlsory,  1436. 

Who  subject  to  (table),  14-20. 

Analysis  of  proceedings  (table),  1437. 
ig)  Holdei-s  of  ancillary  letters,  1435,  1436. 
Judicial  settlement,  voluntai-y,  1435,  14-36. 

Code  provisions  cited,  1435. 

Purpose  o£  ancillary  administrntion' noted,  1435. 
Judicial  settlement,  compulsory,  1436. 

Who  subject  to  (table),  1420. 

Analysis  of  proceedings  (table),  1437. 

(See  Ancillary  administkation. ) 
Tables  of  final  co.mpclsouy  accountings. 
Final  compulsoi'y,  1-137. 

Contents  of  table,  1437,  1438. 

Description  of  accountants,  1437,  1438. 
Cases,  in  which  required,  1437,  1438. 
At  wh<ise  instance,  1437,  1438. 
Who  must  be  cited,  1437,  1438. 
Pbepaking  the  account. 

Form  and  contents,  in  general,  1439. 
Preliminary  precautions,  1439. 

Keeping  proper  books,  1439. 
Incumbent  on  accounting  party,  himself,  1439. 
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Accounting  for  the  Estate — continued. 

Pkeparing  the  account — continued. 

When  expense  of  assistance  allowed  as  disbursement,  1439. 
Fees  paid  to  attorney  for,  not  credited  to  representative,  1440. 
Commissions,  etc.,  of  representative  supposed  to  pay  for,  1440. 
Executors,  etc.,  should  demand  Items  from  counsel,  1440. 
Statute  prescribes  no  form  for  account,  1441. 
Form  of  account,  1441-1443. 
Contents  of  account  indicated,  1443. 
What  to  be  accounted  for,  1443-1445. 

All  with  which  representative  chargeable,  1443. 
Where  executor,  accounting,  is  also  trustee,  1444. 
The  assets  of  the  estate,  1444. 

As  to  rents,  and  proceeds  of  sale,  of  land,  1444,  1445. 
Proceeds  of  condemnation  proceedings,  1445. 
Other  items,  1445. 
Verification  of  account,  1445. 
Code  provision,  1445,  1446. 
Provision  as  to  funeral  expenses,  1446. 
Vouchers,  rule  as  to,  1448. 
Examination  of  accounting  party,  1448. 
Form  of  affidavit  of  verification,  1447,  1448. 
Vouchers;  for  items  under  120.00,  1448. 

Throw  onus  probandi  on  objector,  1448,  1449. 
May  be  impeached,  1449. 
Vouchers;  Competent  evidence,  where  no,  1449. 
When  taxes  not  proper  credit,  1450. 
Danger  of  expense,  involved  in  objecting,  1450. 

Costs  and  referee's  fees,  1450. 
Neglect  to  set  apart  exempt  property,  1450. 
Code  provision,  1451. 
Citation  and  decree,  in  such  case,  1451. 
Exemption,  an  absolute  right,  1451. 
The  schedules;  in  executor's  account,  1441-1443. 
In  trustee's  account,  1452,  1453. 
Given  are  merely  illustrative,  1453. 
Vouchers  arranged  according  to,  1453. 
Pkocedxjeb  on  compulsoet  judicial  settlement. 

(1)  As  to  executors  and  administrators,  generally,  1455. 
Code  provision,  1455,  1456. 
Petition;  by  whom  pre.sented,  1455,  1456. 
Contents  prescribed,  1455. 
Described,  1456. 
Prayer  of,  1457. 
Form  of,  1457. 

Prayer  of,  where  discliarge  sought,  1457,  1458. 
Executor,  etc.,  may  present  counter-petition,  1454 
Consolidation  witli  counter-proceeding,  1456. 
Citation;  must  be  issued,  1455. 
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Accounting  for  the  Estate — continued. 

Pbocjbdubb  on  compulsoky  judicial  settlement — continued. 

Proceedings  on  return  of,  1455,  1456. 

Supplementiil,  when  to  issue,  1456. 
Cases,  where  Surrogate  may  compel  settlement,  enumerated, 
1458. 

Code  provision,  1458. 
Expiration  of  one  year,  how  fixed,  1458-1460. 
Parties  to  be  cited ;  classes  stated,  14C0,  1461. 

Original  citee,  the  accountant,  1460. 

Supplemental  citation  to  others,  1460,  1461. 

Paid  creditors,  when  not  entitled  to  citation,  1461. 

Creditors  must  be  those  of  the  decedent,  1461. 

If  not  cited,  not  concluded,  1461. 
Resisting  the  compulsion,  1462. 
Surrogate  must  determine  applicant's  status,  1462. 
Defense  of  statute  of  limitation,  1462. 

Release,  or  settlement  out  of  court,  1462,  1463. 

Fi'audulent  release,  a  sufficient  allegation  of  interest,  1463. 

Action  pending  in  Supreme  Court,  1464. 
Preliminary  demand,  by  petitioner,  not  necessary,  1464. 

(2)  As  to  others  than  executors  and  administrators,  1464. 
Assimilated  to  that  on  settlement  of  account  of  executors, 

etc.,  1464. 

(3)  In  general,  1464  et  seq. 

Objections;  manner  of  interposing,  1464. 

No  pleadings  or  specifications  requisite,  generally,  1464. 

Rule  in  N.  Y.  County,  1464,  1485. 
Liberally  construed,  in  respect  of  sufficiency,  1465. 
May  be  amended,  1465. 

Should  be  effectual  to  raise  specific  issues,  1465. 
Terms  on  allowing  tardy,  1466. 
Effect  of  release,  on,  1466. 
Examination  of  account,  1466. 

Rule  in  N.  T.  County,  1466. 
Reference  of  issues  raised  by  objections,  1467. 
Order  may  be  amended,  1497. 
Referee  may  allow  amendment  to  objections,  1497. 
Questions  determinable  by  Surrogate,  1467. 
"  Disputed  claims,"  1467. 
Five  classes  suggested,  1467. 
Surrogate's  power  to  pass  on,  stated,  as  to  each  class, 

14H7-1475. 
Status  of  claims  already  pnid,  1467. 

Burden  of  proof  on  objection,  1467,  1468. 
Status  of  unpaid  claims  of  creditors,  1468. 
Written  consent  to  be  filed,  1468. 
Referee  may  be  appointed,  1469. 
Time  for  filing  consent,  1469. 
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Accounting  for  the  Estate — continued. 

Pbocedube  on  compulsory  judicial  settlement — continued. 
A  new  practice,  1469. 
Status  of  claim  made  by  accountant,  1471. 
Code  provision,  1471. 

Statute  of  limitation,  runs  how,  in  such  case,  1471. 
Must  be  proved,  1472, 1473. 
Death  of  accountant  defeats  not,  1472. 
Status  of  claim  of  estate  against  accountant;  987,  1473. 
Effect  of  appointing  debtor  executor,  1473. 
Code  provision,  1473. 
Debt  is  treated  as  money,  1473. 
Must  be  passed  upon  by  Surrogate,  1474. 
Status  of  claim  of  estate  agiiinst  stranger,  1474. 

No  jurisdicti(m  to  pass  on,  1474. 
Power  to  pass  on  disputed  claim,  on  testamentary  trus- 
tees' settlement,  1474,  1475. 
Decree  for  payment  and  distribution,  1475. 
Code  provision,  1475. 
Contents  prescribed,  1475. 
Power  to  construe  will,  by,  1476. 

Instance  of  exercise  of  power  to  pass  on  disputed  legacy,  1476. 
What  amount  accountant  chargeable  with,  1477. 
Effect  of  inventory  as  evidence,  996,  1477. 
Proceeds  of  converting  land,  1477. 
Onus,  as  to  choses  in  action,  1477. 
Effect  of  attorney's  advice,  1478. 
Commissions  and  administration  expenses,  1478-1497. 
Commissions  of  executor  or  administrator,  1478. 

Code  provision,  1478,  1479. 
Commissions  of  testamentary  trustees,  1479. 
Code  provisions  cited,  1479. 
Surrogate's  jurisdiction  to  award,  1480. 
Commissions  of  guardians,  1480. 
Code  provisions  cited,  1480. 
Eight  to  remuneration,  of  accountant,  1480. 
Eflect  of  negation,  in  will,  1480,  1481. 
As  affected  by  representative's  acts  or  omissions,  1481. 
Power  to  enforce,  1482. 
Basis  of  remuneration,  of  accountant,  1482. 
Primary,  is  rendition  of  service,  1482. 
Pecuniary,  is  personalty  received  and  paid,  1482. 
Cases  of  equitable  conversion,  1482,  1483,  1487. 
Where  same  persons  are  executors  and  trustees,  1483. 
Is  legal  assets,  1484. 

Actual  partition  of  land  under  power,  not  a,  1484. 
Specific  legacy  not  a,  1484, 

But,  qumre  as  to  temporary  administrator,  1484,  1485. 
As  to  continuing  testator's  business,  1485. 
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Accouiiting  for  the  'Estate— continued. 

Pbocbduke  on  compulsoky  judicial  settlement— <;on«inwe<l. 

Extra  cumpeiisation  for  services  not  strictly  executorial,  1485. 
Conipeiisiitiou  fixed  by  will,  effect  of,  1486. 
Commissions,  where  estate  $100,000,  or  more,  1486. 

Code  provision  (§2730),  1487. 

Time  of  valuation,  1487. 

Effect  of  equitable  conversion,  1487. 

Mode  of  computation,  where  more  than  one  executor,  etc., 
1488. 

Effect  of  difference  in  activity  of  representatives,  1488, 
1489. 

Effect  of  death  of  representative  before  accounting,  1489. 

Inventory  not  conclusive,  1489. 

Keference  to  decide  dispute  as  to,  1490. 

Who  to  bear  expense  of,  1490. 
Double  commissions,  for  two  capacities,  1490. 

Depend  on  scheme  of  will,  1490. 

Separation  of  functions  and  admijiistration  essential,  1490. 

Duties  of  executor  and  trustee  distiiiguished,  1491. 
Commissions  when  payable,  1492. 

As  to  executors,  etc.,  not  until  accounting,  1492. 

Must  be  judicially  allowed,  1492,  1493. 

Effect  of  deficiency  of  funds,  at  time  of  accounting,  1493. 
Commissions  on  successive  settlements,  1493,  1494. 
Commissions  on  successive  letters  to  one  person,  1494. 
Expenses  allowable,  149.5. 

Code  provision  (§  2730),  1495. 

Counsel  fees  an  important  item,  1495. 

Same  discussed,  289-296,  1495,  1490.     (See  Costs.) 

Premium  on  surety  bond,  1496,  1497. 
Keference  of  objections,  1497. 

Procedure  on,  like  that  in  Supreme  Court,  1497. 
Two  classes  of  issues  to  be  determined,  1497. 
Decree  settling  account  must  contain  summary  of  account,  1497. 
Co<le  provisions,  1497,  1498. 

Must  also  provide  for  distribution  of  surplus,  1498. 
Advancements  of  distributees;  effect  of,  1498. 

Code  provision,  1498,  1499. 

§§  Real  property  law,  1499. 

Evidence  of,  1500. 

Defined,  1500. 

Hotchpot,  operation  of,  1.500,  1501. 

Example  of  distribution  under,  1.500,  1501. 
Distribution;  not  to  be  made  within  a  year,  1502. 
Governed  by  law  of  decedent's  domicile,  1502. 
Code  provision,  1.503-1505. 
Miscellaneous  provisions  as  to  decree,  1505-1509. 
When  to  direct  deposit,  1505. 
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Accounting  for  the  Estate — continued. 

Pbocedube  on  compulsort  judicial  settlement — continued. 
Code  provisious,  1505,  1506. 
When  to  direct  delivery  of  specific  property,  1506. 
Code  provision,  1506. 

When  to  direct  payment  into  state  treasury,  1507. 
Code  provision,  1507. 

When  to  direct  payment  to  county  treasurer,  1507. 
Code  provision,  1507. 
Double  character  of  decree  noted,  1508. 
Effect  of  judicial  settlement,  1508. 
Code  provision,  1508. 
Conclusiveness  of,  180,  181,  1508,  1509. 
Same  effect  as  judgment  of  Supreme  Court,  1509. 
Code  provision,  1509. 
Precedent  for  decree,  1509-1512. 
(See  Distribution;  Next  of  Kin.) 

Acknowledgment : 

Of  representative,  as  revivor  of  claim  against  estate,  1050. 
Of  consent  to  probate,  335. 
Of  agreement  of  adoption,  937. 

Acting  Surrogate.     See  Surrogate,  Acting. 
Action : 

Surrogate  has  no  jurisdiction  over  civil,  70. 
Distinguished  from  special  proceeding,  70. 
Code  definition,  70. 
Begins  with  summons,  70. 

Whereby  court  acquires  a  divestible  jurisdiction,  70. 
Against  temporary  administrator,  660. 
On  official  bond  (see  Official  Bond),  920-927. 
When  reference  of  claim  against  decedent  deemed  an,  1021,  1022. 
(See  Titles  of  Particular  Actions.) 
Action  for  an  Accounting. 

Not  cognizable  by  a  Surrogate.    See  Accounting  foe  the  Estate. 
But  by  Supreme  Court,  1418. 

As  successor  to  Court  of  Chancery,  1418. 

And  its  jurisdiction  is  not  exclusive,  1418. 

And  will  not  be  exercised  unless  necessary,  1418. 

Executors,  etc.,  should  account  to  Surrogate  whenever  prac- 
ticable, 1418. 

Action  to  Construe  Will : 

Eelating  to  real  property;  may  be  brought,  when,  575. 
Code  provision,  576. 
Judgment  in,  nature  of,  576. 

Code  provision,  576. 
Opponent  of  alleged  will  may  maintain,  576. 
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Action  to  Construe  Will — continued. 

Relating  to  personally;  may  be  brought,  576. 
Power  of  court  of  equity  to  entertain,  57G,  577. 

Incident  to  jurisdiction  over  trusts,  577. 
Who  may  bring,  577. 

Person  not  Interested  in  any  event  cannot  maintain,  577. 
§§  1866,  1867  enlarge  previous  powers  of  Supreme  Court,  577. 
(See  Construction  of  Will  by  Surbogate.) 

Action  to  Determine  Validity  of  Probate  : 

Applies  to  wills  of  realty  and  personalty,  516. 

To  be  brought  in  Supreme  Court,  616. 

Who  may  bring,  516,  519. 

Necessary  parties  to,  516. 

Code  provision,  516,  517,  518. 

Purpose  of,  518,  519. 

Practice  in,  prescribed,  516,  617,  524,  525,  527. 

Temporary  injunction,  524. 

No  receivership,  525. 

Effect  of  verdict  in,  517. 

Form  of  verdict,  527. 

Injunction  in  judgment  establishing  will,  517. 

Judgment  to  be  certified  to  clerk  of  Surrogate's  Court,  518. 

Limitation  of  time  for  commencement  of,   518,  520,  521. 

Two  years  after  will  probated  in  Surrogate's  Court,  518. 
Exceptions  in  cases  of  disability,  518. 
Nature  or  thb  Remedy. 

Additional  to  proceeding  in  Surrogate's  Court,  519,  520. 

Insures  right  to  jury  trial,  519. 

Puts  real  and  personal  wills  on  par,  as  to  conclusiveness  of  pro- 
bate, 520. 

Effect  of  double  amendment,  of  1897,  to  Code,  §  2653a,  522, 522  n. 

Must  be  invoked  by  one  interested  in  the  estate,  523,  524. 

Effect  and  operation  of  §  26o3a  discussed,  524  ct  seq. 

Makes  appeal  from  probate  decree  of  little  value,  526. 
(See  Probate  op  Will;  Revocation  of  Probate.) 

Action  to  Establish  a  Will : 

Apparent  exception  to  Surrogate's  exclusive  jurisdiction  over  pro- 
bate, 39. 
Judgment  to  be  recorded  in  Surrogate's  Couit,  39,  574. 
Letters  under  will  issued  by  Surrogate  only,  39,  564. 
Surrogate  must  issue  letters  under  the  will,  39,  574. 

Must  record  the  will,  if  established,  39,  496. 
Thereby  starting  limitation,  496. 
As  against  purchaser  from  heir,  496. 
Code  provision,  496. 
When  proper,  39,  564. 
Classes  of  wills  provable  in  Surrogates'  Courts,  563. 
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Action  to  Establish  a  Will — continued. 

Which  alone  have  right  to  issue  letters,  564. 
Jurisdiction  of  Supreme  Court  and  Surrogate's  Court  concurrent 

as  to  probate  merely,  564. 
Jurisdiction  of  Supreme  Court,  564. 

Code  provision,  564,  565. 
Limited  to  two  classes  of  wills,  565, 

Those  retained  in  another  jurisdiction,  565. 

Wills  lost  or  destroyed,  565. 
Retained  in  another  jurisdiction  discussed,  565,  566. 
Lost  or  destroyed,  discussed,  567,  568. 

Conditions  of  recovery;  Code  provision,  567. 

Number  of  witnesses  necessary,  as  to  contents  of  will,  567. 

Limitation  of  this  requirement,  567,  569. 
•    Procedure  in  action,  568. 

Complaint,  to  allege  what,  568. 

Nature  of  pioof  required  in,  568-572. 

Burden  of  proof  in,  569. 

Meaning  of  "  provisions  of  the  will,"  570. 
Of  "  two  credible  witnesses,"  570. 

Necessity  of    proving  existence  of  will  at  testator's  death, 
571. 

Presumption  of  destruction,  ^^  animo  revocandi,"  511. 
Maintainable  only  by  one  interested  in  establishment,  572. 
Fraudulently  destroyed  in  testator's  lifetime,  571,  572. 
Complaint  in;  contents  snggested,  572-574. 

In  case  of  will  not  obtainable,  573. 
Lost  or  destroyed  will,  573,  574. 

Prayer  for  relief  in  each  case,  574. 
Judgment  in;  form  and  contents,  574. 

Code  provisions,  575. 
(See  Probate  op  Will.) 

Ademption : 

Of  legacy,  rules  governing,  1205. 

When  not  adeemed,  1206. 

When  adeemed,  1205,  1206. 

Illustrative  case,  1206,  1207. 

Doctrine  of,  not  applicable  to  residuary  legacies,  1207. 

Of  real  property  taken  in  condemnation,  1207,  1208. 

Burden  of  proving,  on  executor,  1207. 
Effect  of  codicil  on  legacy  adeemed  since  original  will,  412. 

Cannot  reinstate  such  satisfied  legacy,  412. 

Adequate  Security : 

For  administration  of  estate,  what  is,  604. 

Revocation  of  letters  for  lack  of,  in  executor's  circumstances,  856. 
(See  Letters  of  Administration;  Letters  Testamentary;  Of- 
ficial Bond.) 
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Administration : 

Ancillary.    See  Ancillary  Administbatiok. 

Be  bonis  non.     See  Lettebs  of  Administbation. 

In  intestacy.    See  Letters  of  Administration. 

With  will  annexed.     See  Lkttebs.,of  Administbation. 
(See  Accounting  FOB  THE  Estate ;,v Appraisal  of  Assets;  AscBr- 
tainmbnt  OF  Debts;  CoNstiLAis,'GouKTs;  DiscovEiiy  of  Assets; 
Inventory  of  Assets;  Letters  Testamentary.) 

Administrators : 

(See  Executors.) 

Where  there  are  several,  they  are  one  "  party,"  126. 

But  not  parties  at  all,  unless  they  hold  letters,  126. 

General,  Ft.  IV,  Ch.  IV.     See  Lettebs  of  Administration,  io 

intestacy. 
Ancillary,  Pt.  IV,  Ch.  VI.     See  Letters  of  Administration, 

ancillary. 
0.  t.  a.,  Pt.  IV,  Ch.  II.       See    Letters    of   Administration, 

c.  t.  a. 
De  biinis  nnn,  Pt.  IV,  Ch.  V.    See  Letters  of  Administration, 

de  bonis  non. 
Temporary,  Pt.  IV,  Ch.  III.     See  Letters  op  Administration, 

temporary  and  Temporary  Administrator. 
Public,  Pt.  IV,  Ch.  VIII.     See  Public  Administrator. 
See  also  Executor  or  Administrator. 
Definition,  674. 

Powers  derived  from  letters,  674. 
When  to  he  appointed,  675  et  seq. 
Proof  of  intestacy,  680. 
Who  to  be  appointed,  684,  685. 
Order  of  priority,  685-694. 
Code  provision,  684,  685. 
Surrogate  bound  by  statute,  686. 
Unless  disqualification  exist,  686. 
What  will  disqualify,  Code  provision,  695. 

Same  discussed,  695-698. 
Conviction  of  infamous  crime,  698. 
Lack  of  capacity  to  contract,  695. 
Lack  of  citizenship  (United  States),  605. 

If  non-resident  here,  695,  698. 
Minority,  693. 
Incompetence,  695. 

Which  includes  drunkenness,  695, 
Improvidence,  695   et  seq. 
What  is  not,  696,  697. 
Want  of  understanding,  698. 
Professional  gambler,  696,  697, 
Eccentricities,  when,  697,  698, 
Age  or  ill  health,  when,  698, 
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Administrators — continued. 

Surrogate's  right  when  several  persons  of  one  class,  692. 
Effect  of  divorce,  686. 
Illegitimacy,  688. 

Kenunciatiun  by  one  having  prior  right,  690,  694. 
By  written  instrument,  694. 
Duly  acknowledged,  694. 
Code  provision,  590. 
Practice  on  appointment.     See  Lbttees  of  Administbation  in 

Intestacy. 
Bond  of  (see  Official  Bonds),  887. 
Joint. 

Liability  of,  with  respect  to  each  other,  920,  921. 
Powers  and  Duties. 

May  be  limited  by  letters  granted,  719,  720. 

(See  Administi:ation  of  Estate,  Pt.  VI.) 
Accounting  by.    See  Accounting  for  the  Estate ;  Executor, 
ETC.,  OF  Deceased  Executor,  etc. 

Admission : 

Of  service  of  citation,  in  probate  proceedings,  486,  487. 
Of  will,  to  probate, 
(See  Probate  of  Will;  Service  of  Citation.) 

Adoption :     (Part  T,  chap.  I.) 

Concurrent  jurisdiction  of  Surrogates'  and  County  Courts,  37. 
Effect  of,  114. 

Includes  adopted  with  lineal  heirs,  114. 

Gives  tlie  child  adopted  the  right  of  inheritance,  114. 

But  does  not  effect  revocation  of  parent's  will,  305. 
Jurisdiction  of  Surrogates  over,  930. 

Now  regulated  by  domestic  relations  law,  930. 
History  of  legislation  concerning;  L.  1873,  930,  931. 
Definition  ot,  930. 

Effect  of  former  lawful  methods  confirmed,  930,  931. 
Change  as  to  "right  of  inheritance,"  in  1887,  931,  1516. 
Child's  rights  under  contract  of,  independently  of  statute,  932. 
Where  right  of  inheritance  is  now  claimed,  regularity  of  statutory 

proceedings  essential,  932,  1516. 
Present  right  o£  inheritance  inoperative,  in  respect  of  wills  before, 

1873,  933. 
Present  definition  of,  933. 
Consents  required,  938,  934. 
Proceedings  before  Surrogate,  934. 

Facts  to  be  shown  to  his  satisfaction,  634. 

Contents  of  order  to  be  made,  935,  936. 
Form  of  agreement  of,  936,  937. 

Agreement  to  be  acknowledged,  937. 
Form  of  affidavit  as  to  age  of  child,  937,  938, 
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Adoption — continued. 

Surrogate  may  supplement  this,  938. 
Form  of  order  couflrming  adoption,  938,  939. 
Proceeding  to  effect  is  statutory,  939. 

Statute  must  be  followed,  939. 
Effects  of;  enumerated  in  tlie  statute,  939. 
Relief  of  former  parents,  940. 
Higlits  of  inheritance  and  succession,  940. 
Contract  of,  may  be  specifically  enforced,  940,  941. 
As  to  rights  in  insurance  on  adopted  parent's  life,  941. 
Bights  of  adoptee,  to  exemptions  iu  translertax  law,  941,  942. 
From  charitable  institutions  regulated,  942. 

Provision  as  to  "residence  "  of  foster  parent,  943. 
Can  non-resident  adopt  from  suck  institutions,  943. 
What  is  "  residence?  "  943. 
Acquisition  of  temporary  residence,  944. 
Act  of  1898  (cl).  264),  prohibition  in,  of  "placing  out"  cfiildren, 
944,  945. 
Disability  of  "family  not  residing  within  this  state,"  945. 
Abrogation  of  voluntary,  945,  946. 

From  charitable  institution,  946,  947. 
At  instance  of  child,  946. 
At  Instance  of  foster  parent,  947,  948. 
Indenture  of  apprentice,  under  poor  laws,  948. 
Evidence  of  good  faith,  in  proceedings  for,  948,  949. 
Surrogate's  power  to  pass  on  status  of  alleged  adopted  child,  380, 
949.  998. 
e.  g.  on  probate,  380. 
May  declare  adoption  invalid,  380. 

But  without  affecting  adoptee's  right  of  action  under  agi'ee- 
ment,  380. 

Adalt.    See  Parties. 
Advancement : 

By  i-epi-esentative,  to  creditor  or  legatee,  effect  of,  1018,  1019. 
By  decedent  to  distributees,  1498. 

Surrogate  may  adjust  in  decree  for  distribution,  1498. 
Code  provision,  1498,  1499. 

Provisions  of  real  property  law,  1499. 

How  to  be  adjusted,  1499. 

What  is  and  what  is  not,  1499,  1500. 

Proof  of.  1500. 

When  pnrol  evidence  admissible,  1500. 

Effect  of  reference  to  decedent's  books,  1500. 

Mere  entry  in  books  insufficient  to  prove,  1500. 

Child  may  rebut,  1600. 

Effect  of  seouiity  taken  by  decedent,  1500. 

Wliat  issues  Surrogate  may  not  trj^,  1500, 
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Advertising  for  Claims : 

Against  decedent's  estate.    See  Ascestainmeni  of  Debts. 

Affidavit : 

Petition,  duly  verified,  may  be  treated  as,  76. 
Of  mailing  citation  and  order,  under  §2524,  80,  81. 
Of  services  of  citation  must  be  filed  before  citation  is  deemed 
served ;  §  437  made  applicable,  85. 

By  publication,  vrho  must  make,  93. 

Must  be  tendered  within  ten  days  after  publication  is  com- 
plete, 97. 

Personal,  must  be  made  by  person  who  served,  92,  93. 

What  must  contain,  92,  93. 
Upon  appointment  of  special  guardian,  109. 

Rules  in  New  York  County,  106-108. 

By  proposed  guardian,  109. 

Operates  to  show  his  competency,  111. 

Form  of,  109. 

By  parent,  approving  person  nominated,  109. 

Must  allege  that  infant  was  not  influenced  by  parent,  110. 

And  that  proposed  guardian  is  not  connected  in  business  with 
attorney  for  any  party,  110. 
In  contempt  proceedings,  form  of,  203-203.    See  Contempt. 
(See  Index  of  Pbecedbnts.) 

Affirmation : 

(See  Official  Oath.) 

After-born  Cliild  : 

Protected  against  parent's  will,  not  providing  for  it,  304,  305,  379, 
380,  1516. 
This  does  not  include  child  adopted  after  will,  305. 
Nor  discovery  of  existence  of  a  child,  320. 
Nor  birth  of  illegitimate  child,  320. 
Statute  contemplates: 

1st.  Execution  of  will,  304. 

Disposing  of  whole  estate,  304,  320. 

Without  mention  of  or  provision  for  after-born  child, 
305. 
2d.  Subsequent  maiTiage  of  testator,  303,  320. 
3d.  Birth  of  issue,  including  posthumous,  303. 
4th.  That  wife  or  issue  survive  testator,  304,  305. 
Status  of,  in  probate  proceedings,  379. 
Effect  of  settlement  upon,  in  will,  380. 


Age: 


Of  alleged  testator,  effect  of,  on  testamentary  capacity,  430, 
(See  Testator;  Testamentary  Capacity.) 
Of  infant,     Se^  ApofTiojf, 
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Aged,  Sick,  or  Infirm  Witness.    See  Witness ;  Probate  of 
Will. 

Agreement : 

To  adopt  minors  (see  Adoption),  936,  937. 

To  refer  disputed  claim,  1025, 102(5.    See  Asoektainmbnt  of 

Debts. 
To  make  mutual  or  irrevocable  wills.    See  Mutual  Wills;  Ib- 

BEVOOABLE   WiLL. 

Alien : 

Non-resident  cannot  be  executor,  585. 
Or  administrator,  698. 
iSee  Letters  Testamentary.) 

Alienist.  See  Experts. 
Allowance.  See  Costs. 
Amendment : 

Surrogate  may  allow. 

Of  variance  between  citation  and  petition,  74. 
Of  citation,  75. 
OE  petition,  75. 

§§  721-73D,  C.  C.  P.  applicable,  75. 

Of  petition  in  proceedings  to  sell  real  property,  1226,  1243. 
Of  objections  to  account,  1465. 
Of  order  referring  contested  account,  1497. 
Referee  may  allow  amendments,  1497. 
To  account,  164,  165. 
Right  how  limited,  165. 
(See  Nunc  peg  Tunc.) 

Amount.    See  Commissions ;  Costs ;  Fees. 
Ancillary  Administration : 

Surrogate's  jurisdiction  over,  wholly  statutory,  731. 

Defined,  731. 

Is  secondaiy  and  subordinate,  731. 

Conditioned  by  regard  for  resident  creditors,  731. 

And  interstate  and  international  comity,  731. 
Validity  and  effect  of  foreign  will,  on  law  of  transmission,  732. 

In  case  of  real  property,  732. 

Personal  property,  732. 

Code  provision,  732. 

Analyzed,  732. 

Decision  of  Court  of  Appeals  before  the  Code,  7.33. 

Surrogate's    control  of  ancillary  administrator,  how  far  af-' 
f acted,  733. 
Difference  between  principal  and,  734. 

108 
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Ancillary  Administration — continued. 

Uoder  foreign  probate,  734,  735. 

Meaning  of  "  foreign  executor,"  735. 

Status  of  foreign  executor  in  courts  of  this  state,  734,  735. 

Ancillary  letters  testamentary,  when  to  issue,  735,  736. 

Code  provision,  735,  736. 
Eights,  powers,  duties  aud  liabilities  of  ancillary  executor  or  ad- 
ministrator, 736,  737. 

Code  provision,  737. 
Three  prerequisites  to  ancillary  letters  testamentary  on  foreign 
probate,  737. 

Contents  and  character  of  petition,  737,  738. 

Basis  for  assuming  jurisdiction,  738,  739. 
Existence  of  property  here,  739. 
Creditors  liere,  739. 

What  allegations  confer  jurisdiction,  740. 

What  sufficient  proof  of  foreign  probate,  739,  740. 

Foreign  will  or  letters,  etc.,  how  authenticated,  739-741. 
Code  provision,  739-741. 

Intent  of  the  section,  741,  742. 

New  probate  here  not  contemplated,  742. 

What  papers  to  accompany  petition,  741,  742. 
Original  administration  here,  instead  of,  when,  742,  743. 

Letters  of  administration,  c.  t.  a.,  issue  in  such  case,  743. 
To  justify,  on  foreign  probate,  executor  must  have  resided  with- 
out the  State,  743. 
In  case  of  foreign  administration,  744. 

When  ancillary  letters  of  administration  to  issue,  744. 

Code  provision,  744. 

Attorney  in  fact  of  party  entitled  may  apply  for  letter,  744. 

Two  cases  where  not  granted,  744. 

(1)  Where  ancillary  letters  testamentary  have  issued,  744,  745. 

(2)  Where  application  has  been  made  for  domiciliary  admin- 
istration, 744,  745. 

Mandatory  effect  of  §  2696,  746. 

Evidence  of  authority  of  attorney  in  fact  of  claimant,  746. 
Letters  of,  to  whom  to  be  granted,  747. 

Code  provision,  747. 

Section  analyzed,  747,  748. 

Where  no  foreign  letters  have  been  issued,  748. 
Procedure  on  application  for  letters  of,  748. 

Code  provision;  petition;  citation,  748. 

Essentials  of  petition,  749. 

Form  of  petition,  749-751. 

Form  of  decree  awarding,  751,  752. 

Proceedings  on  return  of  citation,  753. 

Penalty  of  bond  of  grantee,  753. 
Code  provision,  753. 

Purpose  of  the  section,  753. 


GENERAL   INDEX.  1635 

Beferenees  are  to  pages.    Tol.  XI.  begins  page  981. 

Ancillary  Administration — continued. 

Peculiarity  of  the  security  required,  753-758. 
Rule  explained  by  the  Court  of  Appeals,  754-757. 
Relation  of  grantee  of  ancillary  letters,  to  representative  in  chief, 
758-762. 
Duty  of  ancillary  appointee  to  transmit  assets,  768. 
Code  provision,  758. 

But  Surrogate  has  modifying  power,  759. 
Code  provision,  759. 
The  sections  construed,  759,  760. 
Surrogate's  power  of  control  discussed,  760-762. 
He  may  compel  accounting,  761. 
As  to  assets  collected,  761,  762. 
Ancillary  representative  has  no  trustee  powers  under  the  foreign 

will,  762. 
Where  no  local  creditors,  assets  to  be  transmitted,  762,  763. 
When  letters  of,  determine,  763. 

Grantee  of  letters  of,  how  far  bound  by  judgment  of  foreign 
court,  763. 
Statute  gives  Surrogate  a  broad  discretion  to  direct  conduct, 
763,  764. 
Effect  of  §  2702,  regulating  powers,  duties,  etc.,  of  grantee  of  let- 
ters of,  764,  765. 
Does  not  enlarge  ancillary  representative's  powers,  765. 
Requisites  of   petition  for  letters  of,  in  respect  of  transfer  tax, 
771. 
Imposition  of  tax;  decree,  771. 
Accounting  by  ancillary  executor,  etc.    See  Accounting  fob  the 
Estate. 

Ancillary  Guardians : 

Provision  for,  1377. 

Code  provisions,  1377,  1378. 
Effect  of  letters  of,  1383. 

Foreign  letters  here,  1378. 
Practice  on  appointment,  1380-1383. 

Forms  (see  Index  of),  1380-1383. 
Bond  of,  1384.    See  Official  Bond. 
(See  GtTABDiAN. ) 

Ancillary  Letters  : 

(See  Ancillary  Administbation.) 

Annual  Accounting : 

By  testamentary  trustee,  1327. 

Annual  Inventory  and  Account ; 

By  guardian,  1392,  1408. 
(See  GuAKDiAN,  Genbbal.) 
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Annual  Bests : 

In  account  of  testamentary  trustee,  1329. 

Annuity : 

Apportionment  of,  1004. 

Code  provisions,  1004,  1005. 

Annuity  Table : 

Showing  value  of  an  annuity  of  one  dollar  on  a  single  life,  etc., 
1309. 

Answer : 

Effect  of,  in  proceedings  to  discover  assets,  960,  963. 

In  proceedings  to  compel  payment  of  debt,  1075-1077. 
In  proceedings  to  compel  payment  of  legacy,  1191,  1192. 
(See  Discovery  of  Assets;  Taymentof  Debts;  Payment  of  Lega- 
cies ;  Index  to  Pbecbdents.  ) 

Antenuptial  Agreement : 

Surrogate's  power  to  enforce,  10. 

To  pass  on  validity,  10. 

But  only  as  incidental,  10. 

May  defer  action  until  equity  acts,  322. 

To  make  mutual  wills,  321. 

How  enforced,  321. 

Only  in  equity,  320-322. 
Rights  under  are  subject  to  "  due  administration,  "  10. 
(See  Will.  ) 

Appeal:  (227-371.) 

How  taken. 

Code  provision,  227. 
Practice  assimilated,  227. 
Only  as  expressly  provided,  227. 
By  notice  (see  Notice  of  Appeal),  241. 
Served  upon  parties,  241. 
Unless  they  cannot  be  found,  241,  242. 
Or  upon  attorneys,  241. 
Prom  verdict  of  jury  in  probate  case,  260. 
Notice  of.    See  Notice  of  Appeal. 
Time  fob.    See  Time. 
Perfecting. 

U  ndertaking  for  $250,  necessary,  247. 
(See  Undertaking.) 
Code  provisions,  247. 
Necessity  of  undertaking,  247. 

Unless  dispensed  with  by  statute,  247. 
Form  of  undertaking  (see  Undertaking),  247,  248. 
Efflect  or,  248,  249. 
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A  pp6al — continued. 

Perfecting — continued. 

Stays  proceedings  to  enforce  decree  or  o;-der  appealed  from 

(see  Stat),  248,  249. 
Provided  appeal  rightly  taken,  249. 
Except  such  as  are  not  affected  by  appeal,  249. 
And  those  excepted  by  statute,  253,  255. 
Paktibs. 

Special  guardian  may  take,  112. 

Is  proper  party  upon  appeal,  112. 
Designation  in  Appellate  Court,  111,  112,  230,  231. 
Unneeessarj  where  necessary  party,  112,  231. 
As  when  he  is  appellant,  231. 
Intervening  on,  who  may  (see  Intervening),  128,  229,  230. 
Mode  of,  controlled  by  Appellate  Court,  128,  230. 
Not  by  Surrogate,  128,  230. 
By  one  of  several  parties,  effect  of,  on  rights  of  others,  230,  231. 

Character  of  judgment  on  appeal,  245, 246. 
Who  may  appeal  from  Surrogate's  decrees  and  orders,  228,  231, 
233. 
Any  party  aggrieved,  228,  231. 
Code  provision,  228. 

This  means  some  one  who  has  reason  to  complain,  228,  231, 
Who  has  actual  and  practical  interest,  228,  232. 
Case  of  executor,  231,  302. 
Testamentary  trustee,  231. 
Representative  of  deceased  party,  232. 
Assignee  of  party,  232. 
What  is  a  substantial  right,  231,  232,  233,  234. 
Attorney  aggrieved  by  client's  settlement,  229. 
If  person  ceases  to  be  a  party,  right  to  appeal  ceases,  228. 
Or  is  in  default,  228,  229,  233. 

Mere  interest  in  costs  gives  no  right  to  appeal,  228. 
Sometimes,  persons  not  parties  may  appeal,  229. 
Code  provision,  229. 

Extends  right  to  creditors,  and  persons  interested  in  es- 
tate or  fund,  229. 
Facts  entitling  such  party  to  appeal  shown  by  affidavit, 

229,  230. 
Which  must  be  filed,  229,  2.30. 
Such  persons  need  not  obtain  leave  of  court,  229. 
After  decree.  Surrogate  cannot  grant  leave  to  intervene, 
229,  230. 
Stranger  to  proceeding  cannot  appeal,  232,  233. 
Unless  he  brings  himself  within  §  2569,  232. 
Nor  can  he  appeal  from  order  denying  leave  to  appeal,  233. 
Who  should  be  made  parties  to  appeal,  229,  230. 
Code  provisions,  229,  230. 
May  be  brought  in  by  order  of  Appellate  Court,  128,  230,  260. 
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Appeal — continued. 

Parties — continued. 

Not  by  Surrogate,  128,  230,  260. 
Special  guardian,  231. 

Heirs  at  law,  next  of  kin,  legatees,  executors,  231. 
Persons  entitled  to  money  under  decree,  231. 
Attorney  to  whom  counsel  fee  is  payable,  231. 
Cask,  sbttwng. 

General  discussion,  23*7  et  seq. 
(See  Case  on  Appeal.) 
Mor>E  OF  Keview. 

How  errors  of  Surrogate  to  be  reviewed,  141,  233. 

Upon  exceptions  duly  taken  by  appellant,  141,  243. 
i.  e.,  under  §  2545,  141. 
This  method  exclusive,  142. 
When  mandamus  proper,  234. 
What  brought  up  by  appeal  from  decree,  144,  243. 

Each  decision  to  which  exception  Is  duly  taken,  144,  243. 
May  be  on  facts  and  on  law,  239,  240. 
When  appeal  heard  without  a  case,  143. 
Code  pi-ovision,  143. 

Case  unnecessary  in  cases  under  §  998,  latter  part,  143. 
When  order  ex  parte,  233. 
Proper  remedy  by  motion  to  vacate,  233. 
Which  may  result  in  appealable  order,  233. 
Dismissal. 

Only  by  appellate  court,  260. 
Reversal  Upon. 

Upon  decision  on  conflicting  testimony,  244. 

If  decision  against  weight  of  evidence,  appellate  division  can  re- 
verse, and  order  trial  of  specific  issues,  244. 
Not  for  error  in  admitting  or  rejecting  evidence,  244,  245. 
Unless  appellant  necessarily  prejudiced,  244,  245. 
Such  error  may  be  disregarded,  244. 
Duty  of  Appellate  Court  to  determine  whether  error  was  preju- 
dicial, 245. 
If  Appellate  Court  in  doubt,  appellant  should  have  benefit,  246. 
Difference  between  errors  in  receiving  and   rejecting  evidence, 

245,  246. 
The  facts,  important  to  appear  in  order,  235. 
Effect  of  omission,  in  Court  of  Appeals,  235,  236. 
From  Verdict  of  Jury. 

In  probate  cases  in  N.  T.  County,  260. 

Lies  from  order  granting  or  refusing  new  trial,  260,  261,  264. 
Which  must  be  made  upon  the  minutes,  260. 
Within  ten  days  after  verdict,  260. 
But  cannot  be  made  by  Surrogate,  260,  263. 
How  appeal  taken,  261,  264. 
j^ust  be  heard  on  a  case  containing  all  the  evidence,  261. 
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Appeal — continued. 

Fbom  Verdict  of  Juby — continued. 
Code  requirements,  260,  261. 
In  proceeding  to  sell  decedent's  realty,  262. 

How  verdict  reviewed;  Code  provision,  263. 
Order  for  new  trial  may  be  made  by  Surrogate,  263. 
As  well  as  by  the  court  empaneling  the  jury,  263. 
Practice  and  Proceedings  on. 

Certain  sections  made  applicable  in  Surrogates'  Courts,  227. 
From  certain  decrees  cannot  stay  their  execution,  250,  255. 
Code  provisions,  250,  255. 
Probate  decrees;  limitation,  255. 

Executor  becomes  custodian  of  estate,  256. 
Until  determination  of  appeal,  256. 
After  Hearing  Appeal. 
Proceedings  required,  268. 

Certifying  papers  back  to  Surrogate's  Court,  268. 
Which  must  enter  appropriate  decree,  268. 
Effect  on  appeal  to  Court  of  Appeals,  268. 
Order  or  judgment  of  Appellate  Court,  how  enforced,  269. 
Form  of  order  or  judgment  of  Appellate  Court,  268. 
Scope  of  order  or  judgment  of  Appellate  Court,  268. 
Code  provisions,  268. 

Eeversing  in  part,  and  affirming  in  pai't,  269. 
Remittitur  must  be  sent  down,  270. 
And  order  entered  thereon,  271. 
Before  proceeding  further  in  court  below,  271. 
What  Appellate  Court  may  do,  268,  270. 
May  decide  questions  of  fact,  270. 
And  to  that  end  may  take  further  evidence,  270. 
Code  provision,  270. 
Appoint  referee,  270. 
Will  do  so  only  in  necessary  case,  270. 
Prescribes  mode  of  intervention  of  new  parties,  128,  129,  260. 
Pass  on  application  for  increased  security,  258,  260. 
From  judgment  on  reference  of  claim. 
Practice  same  as  in  civil  action,  1038. 
Motion  for  a  new  trial,  how  made,  1038,  1039. 
From  Surrogate,  to  Surrogate,  in  transfer  tax  proceedings,  1156. 
In  proceedings  to  sell,  etc.,  decedent's  real  property,  1273. 
To  Court  of  Appeals. 
Discussion,  234  et  seq. 
What  is  a  final  order,  234. 
What  intermediate  orders  are  reviewable,  236. 
What  is  an  intermediate  order,  236. 
Present  jurisdiction  of  ccmrt  narrowed,  241. 
Limited  to  questions  of  law,  235,  236. 

Importance  of  exceptions  to  present  such  questions,  240,  243. 
(See  Exceptions;  Findings;  Cases  on  Appeal.) 
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Appeal —conti/mec?. 

To  CouBT  OF  Appeals — continued. 

Cannot  review  discretionary  orders,  241. 
Calendar  practice,  235. 

Appeal  from   Appellate  Division  from  reversal  by  it  on  law 
only,  243. 
(See  Appellate  Division;  Court  op  Appeals;  Notice  of  Appeal; 
Stay;  Unbektaking. ) 

Appearance : 

Of  party  of  full  age,  in  person,  93. 

Unless  judicially  declared  to  be  incompetent,  93. 
By  attorney,  93. 
Of  contestant,  in  probate  proceedings,  334. 
Of  non-resident  by  attorney,  94. 
Proof  of  actual  retainer,  94. 
Effect  of. 

Same  as  tliat  of  defendant  in  an  action,  93. 

But  not,  of  itself,  sufficient  to  give  jurisdiction,  if  it  bas  been  lost 

or  divested,  93. 
Because  Surrogate's  jurisdiction  is  special  and  statutory,  93. 
(See  Jurisdiction. ) 

Cannot  cure  certain  errors,  93,  94. 

But  can  cure  defects  relating  merely  to  jurisdiction  over  tbe  par- 
ticular person  who  appe.ars,  94. 
As  a  waiver  of  curable  defects  or  irregularities,  94. 
e.  g.,  in  order  for  service  by  publication,  94. 
Special. 

Proper,  in  Surrogates'  Courts,  94. 

As  for  the  purpose  of  objecting  to  jurisdiction,  94. 
How  may  become  general,  94, 
By  involving  the  merits,  94. 
General. 

Gives  Surrogate  jurisdiction  of  person,  94. 
Cures  void  service,  94. 

Of  general  guardian  of  infant,  gives  jurisdiction,  95. 
(See  Parties.) 

Appellate  Division  : 

(See  Appeal.) 

What  an  appeal  from  Surrogate's  decree  brings  up  before,  141, 

144. 
Appeal  may  be  taken  from  Surrogate's  decree,  233. 
Or  from  order  affecting  substantial  right,  233. 
Not  from  decree  on  default,  233. 
Nor  from  ex  parte  order,  233. 
Has  same  pi>wer  to  decide  questions  of  fact  that  Surrogate  has, 
240,  241. 
This  by  virtue  of  §  2586,  240,  241. 
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Appellate  Division — continued. 

No  exceptions  to  findings  of  fact  necessary  to  secure  review  by, 

240. 
Alone  can  entertain  motion  to  dismiss  appeal,  260. 

Surrogate  canQot,  260. 

His  jurisdiction  divested,  pending  appeal,  260,  266. 

Over  matters  involved  therein,  260. 
Can  entertain  motion  for  intervention  of  new  parties  on  appeal, 
128,  260. 

Application  for  increase  of  security,  260. 

Upon  notice,  260. 

Surrogate  cannot,  260. 
Code  sections  made  applicable,  227. 
Who  may  appeal.     See  Appeal. 
Is  first  appellate  tribunal,  233. 

Must  direct  trial  by  jury  upon  reversal  in  probate  cases,  264  et  seq- 
New  trial  when  granted,  264-267. 
Pkocbdube.    See  Appeals;  Case;  Notice  of  Appeal. 
May  review  facts  and  law,  239,  270. 
Extent  of  its  power,  240,  241,  270. 
May  review  discretionary  orders,  241. 
What  brought  up  by  appeal  to,  243. 
Reversal  by,  244. 

Upon  what  error,  244.- 

What  error  disregarded,  244. 

On  law  only,  appealable,  243. 
Will  not  reverse  for  error  in  admitting  or  rejecting  evidence,  244. 

Unless  clearly  prejudicial  to  exceptant,  244. 

Which  court  must  determine,  244,  245. 
Eemittitub. 

Code  provision,  268. 

Upon  its  receipt.  Surrogate  enters  appropriate  decree,  268,  271. 
(See  Appeal.) 

Appointment : 

Effect  of  existence  of  power  of,  under  transfer  tax  law,  1089. 

Of  successor  to  testamenary  trustee,  by  Surrogate,  1353. 

Of  general  guardian,  by  Surrogate,  1361,  1372. 

Of  ancillary  guardian,  by  Surrogate,  1377. 

Of  successor  to  general  guardian,  1391. 

Of  guai-dian  by  will  or  deed,  1404. 

Of  successor  to  guardian  by  will  or  deed,  1410. 

Apportionment : 

Of  annuities,  dividends,  rents,  1004-1006. 
Code  provision,  1004,  1005. 
Changes  the  common-law  rule,  1005. 
Of  dividends  on  stock,  1006. 
Of  commissions,  1489. 
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Appraisal  of  assets : 

Two  disinterested  appraisers  to  be  appointed,  968. 

Code  provision,  968. 

Compensation  of  appraisers,  968. 

Oatli  of  appraisers,  970. 

Form  of  order  appointing  appraisers,  969. 
Application  for  appointment,  969. 

Notice  of,  required;  must  be  actual,  969;  983. 

Form  of,  969,  970. 

Who  entitled  to,  983. 
How  to  be  performed,  983. 
Surrogate  cannot  direct  manner  of,  983. 
Where  decedent  was  a  partner,  983,  984. 
Required  only  of  existing  assets,  984. 

Property  exhibited,  985. 
Administration  of  oaths  not  an  incident  of  appraiser's  power, 

986. 
Fair,  a  protection  to  representative,  987. 
For  purposes  of  transfer  tax  law,  1124. 
(See  Transfbe  Tax.) 

Appraisers  : 

Appointment  of,  in  proceedings  to  sell,  etc.,  decedent's  real  prop- 
erty, 1256,  1257. 
Appointment  of,  in  transfer  tax  proceedings,  1124. 
Compensation  of,  1124-1126. 
(See  Real  Pkopeety,  Pkoceedings  to  Sell,  etc.;  TbansfebTax.) 

Apprentice : 

Indenture  of  child,  as,  948. 
(See  Adoption.) 

Arbitration : 

Disputed  claims  or  demands  may  be  submitted  to,  1049. 

A  common-law  riglit,  not  superseded  by  statutoi-y  reference,  1049. 

Ascertaining  the  Debts : 

Advertising  fok  Claims. 

Duty  of  representative,  to  ascertain  decedent's  debts,  1007. 
Notice  to  claimants,  to  be  published,  1007. 
Vouchers  and  affidavit  may  be  required,  1007. 
Agreement  to  refer;  proceedings,  1007, 1008, 

Code  provision,  1007,  1008. 
Notice  for  Claims. 

Its  importance  and  purpose,  1008. 
A  pi'otection  to  representative,  1009. 
Not  an  absolute  legal  obligation,  1009. 

Surrogate  to  designate  paper,  1009. 

Form  of  application  for  order,  1009,  1010. 
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Ascertaining  the  Debts— continued. 

Notice  fob  Claims — continued. 

Order  of  designation,  1011. 
Publication,  when  to  commence,  1011. 
Form  of  notice,  1012. 
Pboof  of  Claim. 

Requisite  contents,  1012. 

Form  of,  1013. 

Effect  of  failure  to  make,  1013,  1014. 

Representative's  knowledge  of  existence  of  claim,  1014. 
Written,  essential,  101.5. 
Case  of  insufficient  presentation,  1015. 
Effect  of  representative's  inaction,  1016. 

Mere  silence;  is  not  an  admission,  1016,  1017. 
Of  representative;  two  classes  stated,  1018. 
For  overpayments  or  advances,  1018,  1019. 
For  debt  which  testator  owed;  scrutiny,  1019,  1020. 
Piesumption  of  validity,  1020. 
Effect  of  assignment,  1020,  1021. 
Refeeence  of  Claim. 

In  case  where  representative  doubts  its  justice,  1021. 
Agreement  to  refer;  order  thereon,  1021. 

Code  provision,  1021. 
Proceedings  on;  nature  of,  1021-1026. 
No  pleadings,  1022. 
Powers  of  referee,  1022,  1023. 
Bill  of  particulars  cannot  be  required,  1022,  1023. 
What  amendments  permissible,  1023,  1024. 
When  proceedings  become  an  action,  1023,  1024. 
Change  of  referee,  1024. 
Form  of  notice  of  dispute  and  offer  to  refer,  1024,  1025. 

Agreement  to  refer,  1025,  1026. 
Filing  of  agreement,  1026. 
Form  of  order  of,  1026. 
Hearing;  proceedings  on,  1027. 

Referee's  duty  of  scrutiny,  1027. 
Object  of  statutory  provision  for,  1027. 
Costs  on,  and  in  relation  to,  1028. 
Code  provision,  1028. 

When  awardable  against  representative,  1028. 
Effect  of  unreasonable  resistance  or  neglect,  1028,  1029. 
When  plaintiff  entitled  to;  two  conditions,  1029, 
Effect  of  parol  offer  to  refer,  1029. 
Right  to  disbursements,  1030,  1031. 

Referee's  and  witness's  fees,  1030,  1031. 
Code  and  Revised  Statutes  compared,  1031,  1032. 
(See  Rejection  of  Claim.  ) 

Judgment  on;  essentials  to  validity  of,  1035. 
What  claims  subject  to,  1036. 
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Ascertaining  the  Debts — continued. 

Kkfebencb  of  Claim — continued. 

Not  disbursements  of  representative,  1036. 
Creditor's  declination  to  agree  to,  effect  of,  1036,  1037. 
Representative's  declination  to  agree  to,  effect  of,  1036,  1037. 
Failure  to  agree  on  referee,  effect  of,  1037. 
Referee  on,  to  be  approved  by  Surrogate,  1037. 
Counterclaim,  right  to  recover  on,  qualified,  1037,  1038. 
Appeal  from  judgment  on;  procedure,  1038. 

Code  provision,  1038. 

Conforms  to  appeals  in  actions,  1038. 
Report  on,  motion  to  confirm,  1038. 
New  trial,  motion  for,  on  case  and  exceptions,  1038,  1039. 

Ascertaining  the  Estate :  (Part  VI,  chap.  1,  p.  950.) 

(See  Appraisal  OF  Assets;  Ascertaining  the  Debts;  Discoveby 
OP  Assets;  Executor,  Duties  of;  Inventory  of  Assets.) 

Assets : 

Meaning  of  term,  334. 

Not  as  broad  as  "  personal  property,"  334. 

On  vrhich  to  base  jurisdiction,  sufficiency  of,  48,  49,  334. 

Wlien  already  fully  administered,  cannot  avail,  48. 

When  and  where  a  debt  due  decedent  is,  49,  335. 

Promissory  note  or  bond,  where  deemed,  49,  335. 

Insurance  policy,  48,  49. 

Cloak,  earrings,  Bible,  chair,  etc.,  48,  49. 

Defined  (see  Inventory  of  Assets),  976. 

Representative  is  accountable  for,  1444. 

As  for  rents  and  profits  of  realty  devised  to  them,  and  sold, 
1444,  1445. 
Unexpired  estate  of  decedent  per  autre  vie,  is,  1444. 
Extraordinary  dividends  on  stock,  in  which  decedent  had  life  in- 
terest, 1445. 
Fixtures,  976. 
Lease,  976. 
Accrued  rents,  976. 
Code  enumeration,  976,  977. 
Illustrative  table,  977,  978. 
Proceeds  of  condemnation  proceedings,  1445. 
Growing  crops,  976,  1445. 
Appraisal  of.    See  Appraisal  of  Assets. 
Discovery  of.    See  Discovery  op  Assets. 
Inventory  of.     See  Inventory  of  Assets. 
(See  Ancillary  Administration;  Exeoutoe  ob  Administbatob; 
Public  Administrator.  ) 

Assignment : 

Of  interest. 

Validity  of,  Surrogate  may  not  try,  120. 
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Assignment — continued. 
Or  INTEREST — continued. 

Unless  iuvalidlty  appear  on  face  of  papers,  120. 
Appointment  of  receiver  may  operate  as,  124. 
By  devisee,  terminates  his  rights  as  a  party,  123. 
His  assignee  may  not  intervene,  123. 
Until  distribution,  123,  124. 
When  he  should  be  cited,  124. 
But  may  petition  for  an  accounting,  123. 
By  executor,  etc.,  in  claim  against  estate,  1020. 
(See  Jurisdiction  of  Surrogates'  Coubts.) 

Assistant  to  Surrogate : 

When  referee,  in  probate  proceedings,  to  take  testimony,  65,  66. 

Cannot  pass  upon  issues  involved,  66. 

But  can  rule  on  admissibility  of  evidence,  66. 
No  consent  of  parties  necessary  to  designation  of  assistant,  66. 
Object  of  such  designation,  the  relief  of  the  Surrogate,  66. 
Power  of  such  assistant  discussed  by  Ransom,  Surr.,  66. 
(See  Clerks;  Stenographers;  Subrogate.) 

Association : 

Certain  classes  of,  exempt  from  transfer  tax,  HOT. 
(See  Transfer  Tax.) 

Attacliment : 

Punishment  for  contempt  by,  202,  209. 
Form  of,  206,  207,  209. 

If  contempt  denied,  interrogatories  to  be  ordered,  210. 
Form  of  such  order,  210. 

Interrogatories,  211,  212. 
Answers,  212. 
If  denied  successfully,  Surrogate  must  discharge  offender,  212. 
If  contempt  proved,  he  must  convict  offender,  213. 

Form  of  order,  213,  214. 
Warrant  of,  against  representative  failing  to  return  inventory. 
See  Inventory  of  Assets,  989,  998. 
(See  Contempt.  ) 

Attestation  Clause  : 

Appended  to  will,  effect  of,  390  et  seq. 
Not  essential  part  of  will,  390,  424. 
(See  Will.) 

Attesting  Witness : 

(See  Will;  Witness.) 

Attorney  : 

When  Surrogate  not  to  act  as,  31. 

Effect  on  acting  as  Surrogate  in  case  in  which  be  was  attorney,  31. 
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Attorney — continued. 

Who  not  to  practice  before  Surrogate,  62,  64. 
Party  may  appear  by,  93. 

But  may  appear  ia  person,  93. 

If  of  full  age,  and  not  judicially  declared  incompetent,  93. 
Power  of  Surrogate  over,  138. 

To  direct  substitution,  138,  294. 

Terms  on  which  substitution  shall  be  made,  138,  139. 
Lien  recognized,  294. 

Under  Eule  10  of  General  Rules  of  Practice,  138. 

Which  apply  to  Surrogates'  Courts,  138,  139. 

Must  be  in  a  pending  proceeding,  140. 

To  determine  amount  of  lien  for  services,  139. 

By  reference,  if  he  see  fit,  189. 

Code,  §  66,  applies  to  special  proceedings,  139. 

Power  extends  to  vacating  decree  made  in  fraud  of  attorney's 
right,  140. 

Surrogate's  power  pending  inquiry,  140. 

To  order  deposit  of  moneys,  140. 
As  draftsman  of  will,  or  legatee.    See  Undue  Influence. 
Eight  to  appeal,  when,  229. 
When  competent  as  a  witness.     See  Witness. 
(See  Appearance;  Counsel  Fee;  Probate  of  Will.  ' 

Attorney  General : 

Duty  in  case  of  Surrogate's  disability,  19,  20. 
(See  Surrogate  Acting.) 

When  may  contest  probate,  340,  381. 
When  citation  addressed  to,  340. 

Attorney  in  Fact : 

As  applicant  for  ancillary  letters,  744,  745. 
(See  Ancillary  Administration.) 

Attorney  and  Counsel  Fees.    See  Costs. 

Surrogate  may  fix,  as  terms  of  substitution,  1.38. 
Of  special  guardian.  Surrogate  cannot  allow,  286. 
Of  representative,  when  accounting,  286,  149.3. 

Code  provision,  286,  287. 

Must  be  allowed  to  representative  directly,  287. 

Not  allowed  if  representative  is  himself  lawyer,  288,  1496. 
Or  for  work  he  should  have  done,  1496. 
Disbursements  for,  may  be  inserted  in  account,  289. 
Executors,  etc.,  not  precluded  from  incurring,  289,  1495. 

But  must  stand  test  of  scrutiny  upon  accounting,  289,  290. 
Surrogate  Ransom's  discussion,  290,  291. 
What  will  not  be  allowed,  289  et  seq. 

Only  if  reasonable,  and  actually  paid,  1495,  1496. 

Bequests.    See  Legacies,  Payment  of. 
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Bill  of  Costs : 

Form  of,  296. 
Must  be  verified,  297. 
(See  Costs.) 

Bills  and  Notes : 

Order  of  payment  of,  by  executor,  etc.,  1040,  1059. 
(See  Assets.) 

Boarding  House : 

Keeper  of,  to  report  to  public  administrator  in  New  York,  833. 
(See  Public  Administrator.  ) 

Bond : 

For  the  Payment  of  Monet. 

Is  an  asset  where  it  actually  is,  50,  51. 
Not  where  obligor  resides,  51. 

Order  of  payment  of,  by  representative  of  decedent,  1040,  1059. 
(See  Transfer  Tax.  ) 
^Y  Executor. 

To  obviate  objection  to  appointment  as  executor,  603. 
(Official.     See  Official  Bond.) 
Surety  Company. 

Premium  paid  to,  may  be  allowed  to  representative,  903. 
(See  Bond  ob  Undertaking.) 

Bond  or  Undertaking : 

In  Surrogate's  Court. 

To  obviate  objection  to  appointment  as  executor,  604,  605. 
General  provisions  of  Code  are  applicable  to,  899. 
Acknowledgment,  or  proof,  and  certification  of,  193,  899. 
Code,  general  provisions,  quoted,  899-903. 

Conditioned  for  delivery  of  assets  (see  Discovery  of  As- 
sets), 965. 
Eequired,  as  condition  of  payment  of  legacy  to  indigent,  1198. 
(See  Bond;  Index  of  Precedents.) 

Books  of  Records : 

Surrogate  to  keep,  191,  192. 
Code  provisions,  191,  192. 

Of  decedent,  reference  to.    See  Advancements. 
(See  Record;  Will.) 

Breaking  Wills : 

Effect  of  forbidden  attempt  at,  1208. 
(See  Will.) 

Bnrden  of  Proof : 

In  probate  proceedings;  (See  Probate  of  Will.) 
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Burden  of  Proof — continued. 

Ott  reference  of  disputed  claim,  1467, 1468.  (See  Undue  Influbncb, 

Tbstambntaby  Capacity.) 
In  accountings,  1448,  1449. 
(See  Accounting  fob  the  Estate;  Evidence.) 

Canon  Law : 

Mode  of  reckoning  lineal  consanguinity,  118. 
(See  Civil  Law;  Common  Law.) 

Capacity,  Testamentary.    See  Testamentary  Capacity. 

(See  Undue  Influence;  Will.) 

Case  on  Appeal : 

To  be  settled  as  where  cause  is  tried  at  special  term,  140,  238. 

By  same  rules,  140,  238. 

Upon  settlement,  either  party  may  request  a  finding  of  fact,  141. 

Or  a  ruling  on  a  question  of  law,  141. 

Such  settlement,  only  proper  time  to  request  it,  141,  142. 

Exceptions  to  be  noted,  141. 
How  made  and  settled,  142. 

As  is  case  upon  appeal  in  an  action,  142,  143,  237. 

On  trial  of  issue  of  fact,  143. 

Time  of  making,  237. 

Proposing  amendments,  237. 

To  be  settled  by  Surrogate,  238. 

Time  of  settling,  238. 

Extending  time  to  make  and  settle,  238. 

Notice  of  settlement,  238. 

Stipulating  case  not  proper  practice,  239. 

Though  apparently  so  under  §§  3301  and  3302,  239. 
When  not  necessary,  143. 

In  which  event,  practice  regulated  by  §998,  143. 
Effect  of  omissions,  238. 
When  appeal  is  from  decree  rendered  on  trial  by  the  Surrogate  of 

an  issue  of  fact,  it  must  be  heard  on  a  case,  238. 
Also,  when  appeal  is  from  order  granting  or  refusing  new  trial 

after  jury  trial,  261. 
Power  of  Surrogate  over,  238. 

To  allow  omissions  to  be  remedied,  239. 

To  allow  service  of  case  after  time  has  expired,  238. 
Where  there  is  no  case,  there  is  nothing  to  review,  238,  239,  243. 

Even  where  findings  and  exceptions  are  mentioned  in  notice 
of  appeal,  240,  243. 
(See  Appeal;  Exceptions;  Appellate  Division.) 

Causa  Mortis,  Gifts  and  Deeds.    See  Transfer  Tax. 
Certificate : 

By  Surrogate,  of  probate  of  will,  493. 
(See  Index  of  Pbbcedentsj  Pkobate  of  Will.) 
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Charitable  Institution : 

Adoption  from  (see  Adoption),  942. 
Transfer  tax  applicable  to,  1103,  1107,  1112. 
Not  exempt  from  tax,  1110-1112. 

Child;  Children: 

When  not  included  in  term  "person  interested,"  120. 
Adoption  of.    See  Adoption. 
(See  After-Born  Child;  Illegitimates;  Infants;  Parties;  Spe- 
cial Guardian.) 

Citation : 

Compared  with  summons,  70. 

Is  a  mandate  of  the  court,  62,  63,  70. 

Directing  persons  named  to  appear  and  show  cause,  70. 

Should  disclose  nature  and  scope  of  proceeding,  63. 
Must  be  attested  by  seal  of  the  court,  77. 
And  signed  by  Surrogate,  or  the  clerk  of  the  court,  77. 
Is  tlie  only  foundation  of  the  proceeding,  63,  71. 
Special  proceeding  generally  commenced  by,  70,  71. 
When  unnecessary,  70. 

In  application  for  temporary  administration,  pending  con- 
test, 71. 
When  issued,  is  based  upon  presentation  of  petition,  70,  71. 
Does  not  begin  proceeding.  If  time  of  beginning  is  limited  by 
statute,  71. 

In  such  case,  proceeding  is  commenced  by  presentation  of 
petition,  71,  72. 

And  citation  must  he  served  within  60  days,  71. 

Or  publication  must  be  begun,  71. 

If  citation  served  proves  defective,  supplemental  citation  may 
issue,  72. 

Can  Surrogate  extend  time  to  serve  citation,  if  petition  is  pre- 
sented in  time,  72. 
Must  conform  to  petition,  75. 
Variance,  how  cured,  74,  75. 
Must  describe  relief  asked  in  petition,  75. 

Inadvertent  error  may  be  cured,  75. 
Issuance  of. 

Is  issued  upon  presentation  of  petition,  75. 

That  is,  within  prescribed  time  thereafter,  75. 

Technically,  on  entry  of  order  directing  its  issuance,  76. 

Practice  in  New  York  County,  76. 
Does  not  precede  the  petition,  75. 
Is  the  very  act  of  the  Surrogate,  77. 

But  may  be  issued  by  clerk,  61,  62. 

If  party  entitled  to  it  as  of  course,  62. 
Order  directing  issuance  therefore  of  no  practical  value,  76. 

But  usually  entered,  76,  77^  , 

X04 
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Citation — continued. 

IssuANCK  of — cuntinued. 

Dispensed  with,  when,  82,  336,  710. 
May  be  waived  how,  335,  336, 
When,  335. 
Contents  of. 

Code  provisions,  75. 

Must  speciiiy  estate  or  subject-matter  in  qucstioD,  75. 
Niimes  of  all  persons  to  be  cited,  75. 
Omission  to  be  explained,  75. 
In  probate  proceedings. 
Code  provision,  340. 

Name  of  decedent,  840. 
Proponent,  340. 
State  character  of  property  to  which  will  relates,  340. 
Whether  will  Is  nuncupative,  340. 
When  directed  to  Attorney  General,  340. 

To  Pnblic  Administrator,  340. 
Piactitioner's  duty  to  see  that  it  contains  all  necessary  names  and 

facts,  76. 
Practice  where  names  are  unknown,  75,  76. 
Inquiry  by  Surrogate,  76. 

Power  to  subpoena  witnesses  on  such  inquiry,  76. 
Practice  where  party  is  unknown,  81,  82. 
Class  description,  81,  82. 

Must  be  comprehensive,  82. 
Under  Surrogate's  control,  77. 

Attorney  has  no  right  to  insert  anything  without  Surrogate's  di- 
rection, 77. 
Name  inserted  by  any  one  unauthorized  gives  no  jurisdiction,  77. 
When  addressed  to  infants,  77, 
In  probate  proceedings,  340  et  seq. 
Form  of,  76,  77,  79. 
Prescribed,  75. 
Runs  in  name  of  people,  77. 
General  form,  79. 
Power,  to  Direct  Issuance. 

Of  Surrogate  (see  Tables),  8,  35. 
To  dispense  with  issuance,  82. 
Of  Supreme  Court,  26. 

Of  clerk  of  Surrogate's  Court,  how  limited,  62,  63. 
Depends  on  nature  of  citation,  63. 
The  test  of  such  power,  63. 
Infants. 

Form  of  citation,  when  addi-essed  to,  77. 
Notice  of  appointment  of  special  guardian,  77. 
Service  upon.     See  Service. 
Cannot  waive  Issuance  and  service,  95. 
Of  Particular  Persons. 
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Citation — continued. 

Of  Pabticulab  PEnsot!s— continued. 

Persons  constituting  a  class  (see  Paeties),  81. 

How  addressed,  81,  82. 

Designation  must  be  comprehensive,  82. 
Persons  wliose  names  are  unknown,  75,  76. 

Directed  to  them  by  general  designation,  76. 

Effect  of  such  citation,  same  as  if  person  were  named,  76. 
Persons  who  are  unknown,  81,  82. 

How  addressed,  81,  82. 
Oedeb  foe. 

Technically  requisite,  76. 
Form  of,  78,  79. 
Petition  foe. 

General  form,  78. 

States  names  of  parties,  82. 

Also  age,  82. 

Residence,  82. 
Publication  of. 

Forms  of  order,  86,  88. 

Mode  of  service  by.     See  forms,  dh-eotory  clause,  and,  90. 

Papers  in  which  to  publish,  96. 

Surrogate  may  designate  additional  papers,  96. 

How  to  be  made,  90,  95. 

Effect  of  personal  service  without  the  State,  while  publication  is 

progressing,  98. 
Need  not  be  on  same  day  of  each  successive  week,  97,  98. 
Nor  on  concuirent  days  in  both  papers,  98. 
Provided,  in  either  case,  full  forty-two  days'  notice  is  given,  98. 
Effect  of  death  of  petitioner,  before  publication  complete,  98. 
(See  Publication;  Seevice.) 
Seevicb  of.     (See  Seevice.) 

Due  service,  when  presumed,  56. 

How  negatived,  56,  57. 
When  to  be  made  eight  days  before  return  day,  82. 

Fifteen  days  before  return  day,  82. 
Power  of  adult  to  waive  this  time  requirement,  82. 
When  to  be  made  thirty  days  before  return  day,  82. 

Six  weeks  before  return  day,  83. 
How  time  affected  by  waiver,  344. 
How  to  compute  time,  82. 
Shorter  time  when  adult  assents,  82. 

Assent  must  be  in  writing,  82. 
And  issuance  of,  how  waived,  335,  336. 

When  waived,  336. 
Mode  of  personal.     See  Seevice. 

Substituted.  "  " 

By  publication.    "  " 

Who  may  make,  82.    "  " 
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Citation — continued. 

Service  of — continued. 

Id  New  York  County,  petition  need  not  be  serred  with  probate 
citation,  347. 
(See  Publication;  Service.) 
Proof  of  Sekvicb  of. 

Wlien  and  liow  to  be  made,  80,  92. 
Form,  80,  81. 

Allegation  required  in  New  York  County,  80. 
Citation   with,  in  New  York  County,  to  be  returned  to  clerk, 
when,  80  n. 
Must  be  filed  on  or  before  return  day,  80,  345. 
Of  substituted  service,  to  be  filed,  85. 
By  mail,  affidavit  of,  85. 
(See  Service.) 
Return  Day. 

To  be  fixed  by  Surrogate,  75,  77,  82. 

When  citation  to  be  made  returnable,  75,  82. 

Not  later  than  four  months  from  date,  but  within  statutory 
limits.  Surrogate  may  suit  his  convenience  and  that  of  par- 
ties, 75,  345. 
Must  be  a  day  certain,  75,  77. 
Wheie  citation  to  be  made  returnable,  75,  77. 
Practice,  as  to,  y44,  345. 

In  probate  proceedings,  344,  345. 
(See  Prorate.) 
Supplemental. 

To  preserve  jurisdiction,  when  proper,  72. 
Issuance  of,  to  a  person  intervening,  131,  132. 
Issuance  of,  on  consent,  131  n. 

And  service  on  intervener  makes  order  unnecessary,  131. 

Ciyil  Law : 

Mode  of  reckoning  consanguinity,  118. 
(See  Canon  Law;  Common  Law.) 

Claims  against  Decedent's  Estate.    See  Ascertaining  the 
Debts. 

Leave  to  compromise,  (see  Compromise.) 
Surrogate's  power,  38. 
Includes  power  to  prefer,  38. 
When  disputed,  Surrogate  cannot  pass  on  validity,  122,  123. 

Unless  consent  filed  under  statute,  122,  1468. 
When  Surrogate  may  pass  on  it  at  accounting,  122,  1468,  1469. 
(See  Accounting  fob  the  Estate;  Ascertainment  of  Debts.) 
Presentation  of. 

Failure,  effect  of,  123. 

Does  not  deprive  creditor  of  right  to  come  in  on  account- 
ing, 123, 
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Claims  against  Decedent's  Estate— continued. 

Pkbsentation  of — continued. 

And  object  to  allowance  of  claim  barred  by  statute,  123. 

But  be  must,  in  sucli  case,  appear  upon  the  hearing,  123. 
See  Discussion  of  Disputed  Claims  on  AccouNTiua,  p.  1407  etseq. 
(See  Ckeditoks;  Rejection  of  Claims.) 

Clerks  in  Surrogates'  Courts  :  (61-69.) 

Clerk  of  the  Court. 

Not  the  same  as  "  Surrogates'  clerks,"  61. 
Specific  powers  of,  enumerated,  61,  62. 
Code  provisions,  61,  62. 
Surrogate  liable  for  acts  of,  64. 

May  require  security,  64. 
To  be  designated  by  a  written  order,  61. 
Effect  of  Surrogate's  prohibition   of  exercise,  by  such  clerk,  of 

any  such  power,  62. 
To  be  appointed  from  among  clerks  employed,  61. 
When  to  conduct  probate,  62,  63. 

Extent  of  his  power,  62. 
May  issue  citations,  to  which  party  is  entitled  as  of  course,  61,  62. 
But  not  special  citations,  62. 

That  is,  those  which  depend,  for  issuance,  on  Surrogate's  deter- 
mination, 62,  63. 
May  not  sign  Surrogate's  decrees,  63. 

Rule  in  N.  T.  Co.,  61. 
When  not  to  act  as  appraiser,  62,  64,  65. 

Attorney,  62,  64,  65. 

Referee,  62,  64,  65. 

Special  guardian,  62,  64,  65. 

Objection  when  waived,  64,  65. 
Clerks  Employed  in  Subkogate's  Office. 
Number  of,  64. 
How  to  be  ijaid,  64. 
What  fees  tliey  may  receive,  64. 
Additional,  jiaid  by  Surrogate,  67. 

Paid  by  county,.  66,  67. 
Code  provisions,  66,  67. 
Rule  in  N.  Y.  Co.,  67. 
Clerks  not  to  Act. 

As  appraisers,  attorney,  counsel,  referee,  or  special  guardian,  be- 
fore the  Surnigite,  62,  64,  65. 
When  this  prohibition  can  be  obviated,  64,  65. 

By  written  consent  of  all  parties,  64,  65. 

Special  guardian  may  join  in  consent,  65. 
Subrogate  Liable. 
For  clerk's  acts,  64. 

In  discharge  of  official  duty,  64. 

May  require  security,  64. 
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Clerks  in  Surrogates'  Courts:  (61-G9^— continued. 

New  Yoke  County. 

Distribution  of  clerical  force,  63. 

Board  of  aldermen's  power  over,  abolished,  64. 

Surrogates  now  control  appointment  and  removal  of  clerks  in  their 
offices,  64,  65. 

'Also,  their  number,  duties  and  salaries,  64. 

Subject  to  board  of  estimate's  revision,  64,  67. 
(See  Surbogate;  Subboqatb's  Coubt.  ) 

Codicil : 

When  found  in  time,  should  be  proved  in  proceedings  to  probate 

original  will,  303. 
A  duty  to  propound  it,  303. 
To  one  of  several  wills,  308-310. 
Effect  of,  on  wills,  308-310. 
On  cancelled  will,  309. 
Uncertain  identification  of  will,  310,  411. 
Parol  evidence  inadmissible,  310. 
Must  be  executed  with  all  statutory  formalities,  306,  411. 
Codicil  and  will  to  be  construed  together,  311. 
To  earlier  will,  effect  of,  on  later  (see  Reviving  Will),  308,  309, 

411. 
Containing  clauses  repugnant  to,  or  inconsistent  with  will  (see 
Eevocation  of  Wills),  310,  311. 
Later  provision  controls,  311,  312. 
Extent  of  revocation,  312. 
Both  to  be  treated  as  a  whole,  311,  312. 
Properly  executed,  cures  defects  in  execution  of  will,  310,  411. 
If  such  will  properly  identified,  411. 
Made  when  sober  validates  will  made  when  drunk,  442. 
After  marriage,  validates  will  of  unmarried  woman  made  be- 
fore marriage,  318,  411. 
Proof  of  lost  codicil ;  nature  of,  362. 

Effect  on  lost  will  to  which  it  is  codicil,  382. 
(See  Probate;  Revocation;  Will.) 

Collateral  Attack : 

On  Surrogate's  decrees,  effect  of,  56. 
How  obviated,  46. 
When  proper,  45,  46. 
When  not  proper,  45,  46. 

Not  on  question  Surrogate  had  full  right  to  determine, 

180,  182,  184. 
Such  as  inhabitancy,  45. 
Remedy  is  by  direct  proceeding,  184. 
Presumption  of  regularity,  56,  183. 
From  recital  in  petition,  46,  183. 
In  decree,  56,  183. 
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Collateral  Attack — continued. 

On  letters,  610. 
(SeeDECBEE;  Decrees  and  Orders.  ) 

Collateral  Inheritance  Tax.    See  Transfer  Tax. 
Collateral  Relatives.    See  Next  of  Kin ;  Letters  of  Admin- 
istration ;  Distribntion. 
Commission  to  take  Testimony  : 

Provisions  of  §888  are  applicable,  150. 
Surrogates'  power  to  issue,  10,  150,  151. 

Abrogated  in  1880,  150. 

Restored  by  §  2538,  150. 

Originally  sought  to  be  limited  to  probates,  153. 

May  be  exercised  before  trial,  153. 

Though  may  issue  after  hearing  is  begun,  153. 
Commissioner  deemed  an  officer  of  the  court,  152. 

Production  of  will  before  him  equivalent  to  its  production 
before  the  court,  152. 
Issuance  of;  How  Obtained. 

Procedure  same  as  in  civil  actions,  151,  352. 

Affidavit  must  show  that  testimony  sought  is  material,  151,  353. 

And  that  case  is  within  statute,  151. 

And  that  witness  is  without  the  State,  151. 

But  if  his  testimony  cannot  be  speedily  obtained,  his  handwriting 

may  be  proved,  354,  355. 
Form  of  affidavit,  153,  154. 

By  whom  to  be  made,  353. 

Notice  must  be  given,  353. 
Order  Directing  Issuance. 
(Order  is  the  Commission.) 
Must  be  under  seal  of  court,  353. 
Unless  waived,  353. 
Must  be  entered,  151. 
May  be  upon  consent,  152. 
Surrogate  may  grant  or  refuse,  152. 

But  appeal  is  proper,  if  discretion  abused,  152. 
Form  of,  154,  155. 
Contents  of;  should  name  commissioner,  151. 

Specifically  designate  eacli  witness,  151. 

If  not,  order  is  irregular,  l-ol. 

Unless  witnesses  described  as  of  a  class,  151. 

Or  are  identified,  as  to  be  called  to  testify  to  a  specific  fact, 
151. 

Sufficient  identification  is  what  is  required,  151. 

May  stay  trial  pending  execution,  155. 
Interrogatories. 

Commission  usually  issues  upon,  151,  353. 

Both  direct  and  cross,  151. 
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Commission  to  take  Testimony — continued. 

Intebkogatobibs — continued. 

Which  must  be  material  and  pertinent,  151. 

How  settled,  151,  155. 

Beraedy,  where  Surrogate  allows  improper,  is  by  objection 

on  the  hearing,  151. 
Remedy,  -wljere  he  disallows  a  proper,  is  by  appeal  from  the 
order,  151. 
Should  be  annexed  to  order,  152,  165. 
Unless  open  commission  is  allowed,  152. 
Open. 

May  issue,  152,  353. 

But  only  where  necessary,  152. 

When  is  improper,  152. 

When  open,  notice  of  time,  place  and  names  of  witnesses  must 

be  given,  152. 
Length  of  such  notice,  152. 

How  affected  by  distance  of  place,  162. 
Execution  of. 

Must  be  reasonably  expeditious,  153. 
Ciiurt  not  bound  to  wait  indefinitely,  153,  155. 
And  may  refuse  to  reopen  hearing,  to  receive  commission  unrea- 
sonably delayed,  153. 
Return,  pursuant  to  Surrogate's  direction,  155. 

Indorsed  on  order,  155. 
Commission,  when  executed,  to  be  filed,  with  testimony,  354,  355. 
(See  Evidence;  Pkobatb  of  Will;  Witness.) 

Commissions : 

Of  temporary  administrator,  667. 
Of  public  admiuistratoi',  794. 
(See  Public  Administrator.) 
Of  testamentary  trustee,  1344. 

Of  testamentary  trustees,  who  are  also  executors,  1325, 1356, 1357. 
Of  executor  or  administrator,  1478. 

Code  provisions,  1478,  1479. 
Of  general  guardian,  1480. 
Double,  in  several  capacities,  1490. 
Under  successive  letters,  1494. 
Where  estate  is  over  $100,000,  1486-1488. 

How  amount  of  estate  computed,  1487,  1488. 

How  commissions  computed,  1488-1490. 
Apportionment  of,  1489. 

Controversy  by  several  executors,  1490. 
May  be  referred,  1490. 
At  expense  of  disputants,  1490. 
Basis  of  is  rendition  of  actual  service,  1482. 

Is  personal  property  received  and  paid  out,  1482,  1484. 

Not  on  specific  legacies,  1484. 


GEKRRAL  1M5EX.  1657 

References  are  to  pages.    Vol.  II.  begins  page  981. 

Gonimissions — continued. 

Effect  of  equitable  conversion,  1482,  1483,  1487. 
Effect  of  nefratiou,  in  will,  1480,  1481. 
Effect  (if  compensatory  clause  in  will,  1486. 
Eight  to,  1480. 

How  lost,  1481. 
Surrogates'  power  to  enforce  payment  of,  1482. 
Wlien  payable,  1492. 
(See  Accounting  fob  the  Estate.) 

Common  Law : 

Mode  of  reckoning  lineal  consanguinity,  118. 
(See  Canon  Law  ;  Civil  Law.) 

Common  Law  Marriage : 

Nonceremonial  marriage,  318. 
Fixing  exact  time  of,  318,  319. 
Effect  on  will  of  the  woman,  318,  319. 
Presumption  from  decent,  orderly  cohabitation,  319. 

Compensation : 

See  SuRuoGATK  (acting,  special,  temporary). 
Commissions;  Accounting  fob  the  Estate. 

Completing  Purchase : 

Of  decedent's  real  property,  in  proceedings  to  sell,  etc.,  how  com- 
pelled, 10. 
(See  Real  Property,  Proceedings  to  Sell,  etc.) 

Compounding  Debt : 

By  executor  or  administrator,  1048. 
(See  Compromise  of  Claim.) 

Compounding  Payment : 

Of  transfer  tax  (See  Transfer  Tax),  1168. 

Compromise  of  Claim : 

Surrogate  may  authoi-ize  representative  to  make,  38,  999. 

Statutory  provision,  1000. 

His  authority  purely  statutory,  1000. 

Statute  confers  no  new  power  on  representative,  1000. 
Defined,  1000. 

Consists  in  acceptance  of  pai-t  in  lieu  of  whole,  1000. 
Entering  into  a  creditor's  composition,  not  a,  1000. 
Executor,  etc.,  when  in  duty  bound  to  make,  1000,  1001. 
Effect  of  making,  on  representative's  own  responsibility,  1001. 

See  Matter  nf  Thomas,  39  Misc.  223,  225. 

Applying  to  Surrogate  for  leave,  1001. 
Allegations  requisite,  on  asking  leave  to  make,  1001. 
Surrogate's  duty,  on  such  application,  1002. 
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Compromise  of  Claim — continued. 

Which  is  in  litigation,  1002. 

Fiiidamiiges  which  occasioned  decedent's  death,  1002. 

Form  of  petition  for  leave  to  malie,  1002,  1003. 

Order,  1003,  1004. 
Against  the  estate,  1048,  1049. 

Comptroller : 

Reappraisal,  on  demand  of,  under  transfer  tax  law,  1159. 
Of  New  York  city,  appeal  by,  in  transfer  tax  proceedings.     (See 
Tkansfeb  Tax.) 

Concealment : 

Of  will  by  heirs,  496. 

Effect  on  purchaser  of  devised  property,  496. 

Limitation  of  time,  496. 

Code  provision,  496. 

Of  assets  from  public  administrator,  remedy  for.     (See  Assets; 

Discovert  OF  Assi.ts;  Executob;  Executor  ok  Administka- 

TOR;  Public  Administrator.) 

Conclusiveness.    See  next  heading. 

Of  probate  of  will  of  personalty,  185. 

Of  realty;  limitations,  185,  186,  189. 
Of  letters,  as  evidence  of  recipient's  authority,  609-611. 
Of  inventory  of  decedent's  assets,  996. 
(See  Ascertaining  the  Estate;  Decebe;  Decrees  and  Orders; 
Inventory  of  Assets;  Probate  of  Will.) 

Conclusiveness  of  SuiTOgates'  Decrees  and  Orders  : 

What  it  depends  upon,  180. 
On  miscellaneous  subjects;  inhabitancy,  45,  46. 
Disputed  claim,  180. 
Final  accounting,  180,  181. 
Validity  of  bequest,  182,  183. 
Presumption  of,  45,  183. 

In  the  Federal  courts.  52. 
Probate  decrees,  how  far  conclusive  as  to  personalty,  185  et  seg., 
482,  483. 
How  far  conclusive  as  to  realty,  185  et  seg.,  483. 
Presumptive  evidence  of  three  things,  483. 
Binding  upon  a  limited  class,  180,  186. 

As  to  questions  properly  involved,  186. 
As  to  formal  validity,  only,  187,  482-484. 
Unless  constructiim  necessary,  187. 
Upon  no  one  not  a  paity,  185,  187,  483. 
Unless  claiming  under  a  party,  185. 
Nor  upon  any  incidental  inquiry,  187. 
For  example,  the  status  of  a  party,  187. 
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Conclusiteness  of  Surrogates'  Decrees  and  Oriers— continued. 

But,-witliin  these  limits,  and  on  matters  properly  involved, 
it  is  conclusive,  180,  187. 
Conclusive  only  wlien  admitting  vifill,  188,  482. 
Decree  refusing  probate  conclusive  only  in  certain  respects, 
188,  342. 
Collateral.    See  Decrees;  Okdeks;  Collateral  Attack. 
General  discussion,  and  Code  provisions,  180-191. 
Summary  of  rule,  by  Court  of  Appeals,  183,  184. 
(See  Decrees;  Orders;  Probate  of  Will.) 

Concurrent  Jurisdiction : 

(See  Jurisdiction;  Surrogate;  Surrogate's  Coubt.) 

Consanguinity : 

What  is,  118. 

Lineal,  how  reckoned,  118. 

Under  canon  law,  118. 

Under  common  law,  118. 
(See  Canon  Law;  Civil  Law;  Common  Law;  Next  of  Kin.) 

Consent : 

To  Surrogate  passing  on  disputed  claim,  122. 
Must  be  in  writing,  122. 
And  filed,  122. 
In  due  time  by  both  parties.     See  Matter  of  Brown,  76  App. 

Div.  185. 
Po-stpones  determination  until  accounting,  122. 
(See  Acknowledgment;  Probate  [citation].) 

Consolidation : 

Of  voluntary  and  compulsory  accountings,  1456, 
(See  Accounting  for  the  Estate.) 

Constitution : 

Continues  Surrogates'  Courts,  12. 
EfiEect  of,  12,  13. 

Construction  of  Will : 

Power  of  court  of  equity,  54,  .55. 
Surrogate's  Court,  limited,  11,  54. 
(See  Construction  of  Will  by  Subrogate;  Probate  of  Will.) 

Construction  of  Will  by  Surrogate  : 

Surrogate's  power,  statutory,  536. 
Code  provision,  conferring  and  describing  power,  536. 
Limitations  of  p6wer  noted,  54,  538,  539. 
Code  has  not  diminished  incidental  power,  539. 
Surrogate  has  no  general  jurisdiction,  540. 

Determining  validity,  construction  or  eflect  of  testamentary  dis- 
position, 54,  481,  538. 
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Constraction  of  Will  by  Surrogate — continued. 

Of  personal  property,  481,  538,  545. 
As  incidental  to  probate,  538,  546. 

Probate  decree  will  include  his  determination,  485,  492  n. 

Cannot  construe  devises,  54,  540. 

Validity  not  of  will,  but  of  disposition,  64,  55. 

Must  be  of  will  executed  here,  538,  541,  545. 

By  a  resident,  538,  545. 

All  persons  affected  should  be  brought  in,  545. 
As  incidental  to  accounting;  decisions,  639,  550,  1476. 

No  power,  as  to  will  of  realty,  482-486,  540. 

Marcial  case,  15  N.  T.  Supp.  89,  discussed,  542. 
Nor  as  to  foreign  wills,  541. 

On  petition  of  one  actually  interested,  541,  546. 

No  right  to  raise  abstract  issues,  541. 

Kule,  where  provisions  as  to  realty   and  personalty  insepa- 
rable, 543,  544. 

Decisions,  as  to  power  under  §  2624;  summary,  545,  546. 

Express  and  incidental  powers  distinguished,  547. 

Exercise  of  implied  power  discussed,  647  et  seq. 

Implied  power  exists,  where  necessary  to  exercise  of  express 
power,  549. 
As  incidental  to  transfer  tax  proceedings,  547,  548,  1158. 
Cases  where  incidental  power  denied,  551,  552. 
By  what  principles  guided  and  governed,  552. 
Difficulty  of  framing  fixed  rules,  652. 
Testator's  intention  primary  guide,  553,  559. 
Canons  of  construction,  554. 
Fifteen  rules  condensed,  556-558. 
Interpretation  of  words  and  phrases,  556. 

Rules  therefor,  566-568. 
Admissibility  of  extrinsic  evidence,  558,  561. 

Explication,  561. 

Application,  562. 
Evidence  of  intention,  559. 
Unattested  writings  and  memoranda,  560. 
Declarations  of  decedent,  559,  560. 
(See  Pbobatk  of  Will;  Will.) 

Consular  Courts  : 

Duty  of  U.  S.  consuls  as  to  estates  of  citizens  dying  In  for§ign 

countries,  771-773. 
Right  to  issue  letters,  772. 
Ancillary  letters  thereon,  773. 

Contempt  of  Surrogate's  Decrees  and  Orders  : 

When  punishable;  Code  provision,  195. 
Limitation  on  Surrogate's  power,  199. 
Nevertheless  very  great,  198,  199. 
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Contempt  of  Surrogate's  Decrees  and  Orders— continued. 

Decrees  distinguished,  as  to  -wlietlier  enforceable  by  execution,  or 

by  proceeding  for,  196,  198. 
Fatally  defective  decree  may  be  disregarded  or  disobeyed,  197. 
Lawful  decrees  only  enforceable,  199. 
But  merely  reversible   decree  must  be   obeyed,  until  reversed, 

197. 
Surrogate's  extraordinary  power,  under  §  2555,  198. 
Refusal  to  pay  costs,  199,  200. 

Sometimes  punishable,  198. 

Included  in  decree  for  payment  of  money,  200. 

But  not  if  decree  direct  only  payment  of  costs,  200. 

In  such  a  case,  §  15  controls,  200. 
Refusal  to  pay  money  directed  to  be  paid  by  decree,  201. 
If  respondent  is  a  representative,  195,  199. 

Decree  need  not  be  docketed,  195,  199. 

Nor  need  execution  issue,  195,  199. 

This,  under  §  2555,  subd.  4,  195,  199. 

This  power  only  used  when  necessary,  199. 
Not  refusal  to  pay  debt  due  estate  from  representative,  201. 
Preliminaries  to  proceedings  for,  199,  200. 

No  preliminary  citation  to  show  cause  is  requisite,  199,  201, 

202,  203. 

But  it  is  customary  to  begin  proceedings  in  such  way,  201, 

203,  205  n. 

The  order  to  show  cause;  form  of,  201. 

Gives  notice  of  the  application,  202.  . 

And  of  precise  act  complained  of,  202. 

Necessary  in  certain  specific  cases,  202,  203. 

Amendment  of,  202. 
The  practice,  generally,  201  et  seq. 

Affidavit  to  procure    punishment  for  contempt;   form,  203- 
205. 

May  be  made  by  either  party  or  attorney,  204  n. 

Making  of  lawful  decree  must  be  shown,  200. 

Personal  service  of  decree    disobeyed  must  be  shown,  199, 
205  n. 

i.  e.  of  certified  copy,  199,  201. 

And  actual  disobedience,  199,  200. 

How  disobedience  complained  of  should  be  shown,  200,  202, 
215. 

Provisions  of  §  14  are  applicable,  202. 
The  order  of  commitment  must  be  definite,  202. 

Must  fix  exact  sum,  payable  to  purge  from  contempt,  202. 
Appeal  from  oi-der  of  commitment,  requires  special  undertaking, 
251,  252. 

Code  provisions,  251. 

Forms,  203-214,  251. 
Attachment  for  contempt,  203  et  seij. 
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Contempt  of  Surrogate's  Decrees  and  Orders— continued. 

Excuses  for  noncompliance : 

Invalidity  of  decree  or  order,  197,  198,  199. 

Mere  reversability  insufliuient,  197. 

Insolvency  of  representative  insufficient,  201. 

Want  of  estate  assets,  201. 

Denial,  210. 

Imjjroper  service,  210. 

Circumstances  beyond  offender's  control,  210. 

Addressed  always  to  Surrogate's  discretion,  210,  212. 
InteiTOgatories  proper  in  case  excuse  made,  210. 
Order  must  be  made,  210. 

Form  of,  210,  211. 

Form  of  interrogatories,  211,  212. 
Answer  to  interrogatories,  212. 
Motion  to  vacate,  212. 
If  denied,  order  appealable,  212. 
Discharge,  if  excuse  satisfy  Surrogate,  212. 
Commitment  otherwise,  213. 

Order  for,  213,  214. 

May  fine  offender,  214. 
And  impose  costs,  214. 
Must  be  definite,  202. 
(SeeDECBEE;  Orders.) 

Contested  Probate : 

Effect  of  conditions  against  in  will,  1208. 
To  be  distinguished  from  suit  for  construction,  1208. 
(See  Probate  of  Will;  Revocation  or  Pbobatb.) 

Contingent  Remainder : 

Transfer  tax,  on  (see  Transfer  Tax),  1135-1137. 

Continuing  Business : 

Of  decedent,  by  representative,  1080. 

No  commission  allowed  for,  1485. 

Salary  paid  to  executor  for,  when  proper,  1485. 

Contract : 

Held  by  decedent,  for  land  purchase,  sale,  etc.,  of,  to  pay  debts, 

etc.,  1288-1290. 
Vendor's  remedy  under  contract  to  purchase,  1290,  1291. 
(See  Real  Property,  Proceedings  to  Sell,  etc.) 

Conveyance : 

Of  leal  property,  in  proceedings  to  sell,  etc.,  1287. 
(See  Deed;  Real  Property;  Proceedings  to  Sell,  etc.) 

Corporation : 

(See  Transfer  Tax.  ) 
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Costs : 

In  action  against  representative,  on  claim  against  decedent's  es- 
tate, 101.3. 
On  reference  of  claim  against  decedent's  estate,  1028. 
Not  a  "debt"  as  a  basis  for  proceedings  to  sell  real  property, 
1225. 
(See  Costs  in  Subrogate's  Coubt.) 

Costs  and  Allowances  in  Surrogate's  Court : 

General  discussion,  272-297. 
Form  of  bill  of,  206, 

Must  be  veiifled,  297. 
Enforcing  payment  of,  when  enforced  by  contempt  proceedings, 
198,  273. 
When  enforced  by  execution,  198,  273. 
e.  g.  motion  costs,  273. 

Must  in  either  case  be  lawfully  awarded,  200. 
Enforced  by  deduction  from  party's  share  of  estate,  275, 
293. 
Imposition  of,  as  a  penalty  in  contempt  proceedings  ( marg.  n. ),  206. 
(SeeDECEEEs;  Obdeks.) 
How  Awarded. 

Awarded  by  decree  or  order,  272. 

Subject  to  i-ules  governing  orders  in  Supreme  Court,  272. 
As  to  amount  and  method  of  collection,  272. 
As  to  instances,  must  find  statutory  authority,  272. 
Thus,  motion  costs  cannot  be  enlarged  by  framing  order  as 

decree,  272. 
Important,  therefore,  to  distinguish  orders  from  decrees,  272. 
e.  g.,  motion  to  open  a  decree  ends  in  an  order,  not  in  a  de- 
cree, 272. 
And  entitles  only  to  motion  costs,  272. 
Allowance  of. 

Wholly  regulated  by  Code,  272,  281. 

This  includes  costs,  allowances  and  legal  disbursements,  272,  282. 
No  costs  allowed  to  unsuccessful  contestant,  279. 
Either  of  probate,  or  revocation  ot  probate,  279. 
Inapplicable  to  special  guardian  appointed  by  Surrogate,  280. 
Or  to  executiir  propounding  will,  naming  him,  280. 
To  special  guardian,  284,  et  seq.  See  Special  Guardian. 
When  Awarded  as  of  Right,  252. 

Under  §  2558,  subd.  1,  2,  276,  277,  280. 
Code  provisions,  277. 

When  applicable,  Surrogate  has  no  discretion,  280. 
(See  Probate  of  Will.) 
When  Awarded  in  Subrogate's  Disoeetion. 
Under  §  2558,  subd.  3,  277. 

Always  except  in  cases  covered  by  §  2558,  277,  279. 
Must  be  fixed  by  Surrogate  and  included  in  decree,  281. 
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Costs  and  Allowances  in  Surrogate's  Court— continued. 

When  Awaeded  in  Suebogate's  Disceetion— contiimed. 
Can  be  awarded  only  to  parties,  281,  287,  289. 

This  does  not  include  attorneys,  281,  287. 

Temporary  right,  under  L.  1870,  cli.  359,  §  9,  281. 

Number  of  counsel  employed  cannot  affect  tlie  taxable  costs, 
281. 

Their  charges  are  against  their  client,  281. 

Exercise  of  discretion,  within  statutory  limit,  not  disturbed 
on  appeal,  283. 

After  passing  on  disputed  claim  on  accounting,  284. 
Chabged  upon  Fund  ob  Estate. 
When  payable,  274. 
Code  provision,  274. 
Not  if  estate  less  than  $1,000,  274. 
Surrogate  has  discretion,  274. 
In  contested  will  cases,  277,  279. 

Never  to  unsuccessful  contestant,  277, 279,  280. 

Unless  he  is  special  guardian,  277,  280. 

Or  is  executor  of  another  will  propounded  by  him  in  good 
faith,  280. 

Unless  he  acts  as  his  own  attorney,  280. 
Chaeged  PeksonalI/Y  upon  Paeties. 
Power  of  Surrogate,  274. 
Illustrative  instHnces,  274. 
Mistaking  remedy,  181. 
Attorney,  guilty  of  bad  faith,  274. 
Against  proponent,  274. 

To  any  or  all  contestants,  274. 

Unless  united  iu  interest,  275. 
Not  charge  against  mere  formal  party,  274,  275. 
i.  e.,  one  not  a  necessary  party,  274. 
Nor  upon  one  litigating  in  good  faith,  275. 

As  contestant  of  will,  275. 

Disinherited  relation,  276. 
Here  lack  of  success  not  the  basis,  275. 
As  a  penalty  for  bad  faith,  or  fishing  expedition,  274,  275. 
As  partial  indemnity  to  successful  party,  275. 
Only  includes  taxable  costs,  291. 

Party  not  chargeable  with  opponent's  counsel  fees,  unless  taxa- 
ble, 291. 
Charges  Pebsonallt  upon  Repbbsentative. 
When  proper,  276. 

In  cases  of  dilatoriness  in  accounting,  276. 

Or  wasting  the  estate,  276. 

Or  causing  unnecessary  litigation,  276. 

Or  defiance  of  lawful  order,  276. 

Equivalent  to  money  judgment,  200. 

£aforceable  by  execution  only,  20Q. 
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Costs  aad  Allowances  in  Surrogate's  Court— continued. 

On  Appeal. 
.  Fi'om  order  granting  or  refusing  new  trial,  264. 

Granted  by  Appellate  Court,  264. 
As  if  appeal  were  from  Surrogate,  264. 
Directions  of  Appellate  Court  controlliag  on  Surrogate,  277,  278. 
In  absence  of  such  directions.  Surrogate  must  fix,  277,  278. 

But  cannot  award,  277,  278,  279. 
Code  provisions,  277. 

If  Appellate  Court  refuse  to  award,  Surrogate  cannot,  277,  278. 
Same  as  if  awarded  in  Supreme  Court,  after  jury  trial,  278,  279. 
Code  provisions,  278. 

Surrogate,  while  he  cannot  award,  may  direct  how  they  be  paid, 
if  Appellate  Court  silent,  277,  278. 
But  cannot  modify  its  directions,  279. 
To  special  guardian,  284. 
(See  Spbciai.  Guabdian.) 
Amodnt  of. 

Code  provisions,  as  to,  283. 
Surrogate's  power,  under  §  2559,  to  fix,  282,  283. 
Surrogate,  not  the  clerk,  is  the  taxing  officer,  282. 
Surrogate's  power,  under  §  2561,  283. 
Taxation,  rule  in  New  York  County,  282. 

Extra  allowance  to  be  fixed  at  same  time,  282. 
In  absence  of  such  or  similar  rule,  ordinary  practice,  as  to  serving 

bill  of  costs,  with  notice,  is  followed,  282. 
Stenographer's  fees  to  be  taxed  as  disbursement,  when  proper,  282. 
Also  referee's  fees,  172. 
On  reference,  nothing  taxable  for  adjournment  without  hearing, 

284. 
After  jury  trial,  283. 

Same  as  taxable  costs  in  Supreme  Court,  283. 
On  motion  before  Surrogate  for  new  trial,  283. 
Extra  Allowance. 

Per  diem  ;  provisions  of  §2561,  283. 

Affidavit  to  support,  282,  293. 
What  not  included,  284. 
Argument  to  court  deemed  a  hearing,  284. 
Upon  accountings,  under  §2562,  286,  287,  288. 
Upon  sale  of  real  property,  under  §  2563,  287,  297. 
Disbursements. 

To  be  included  in  bill  of  costs,  282,  294. 
Supported  by  affidavit,  282. 

Which  may  be  controverted,  282. 
Stenograplier's  minutes,  282. 
Eeferee's  fees,  172,  282. 

Not  taxable,  if  paid  for  adjournments  without  hearing,  284, 

295. 
Must  be  supported  by  voucher,  in  form  of  affidavit,  172,  282. 

105 
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Costs  and  Allowances  in  Surrogate's  Court — continued. 

Disbursements — continued. 

Must  be  reasouable  in  amount,  and  supported  by  voucher,  282,, 

288. 
Cleik  hire,  when  allowed,  292. 

Only  if  estate  is  large  or  complicated,  296. 
CouNSBL  Fees,  Allowance  of. 

Surrogate  may  direct  payment,  10. 

Discussion  of,  286  et  seq. 

Under  §2561,  283-286. 

Per  diem  under  §  2562,  289-294,  1425. 

Not  taxable  as  costs,  as  a  rule,  288. 

Per  diem  allowance  cannot  be  claimed,  if  executor  act  as  his  own 

attdrney,  288. 
But  executor,  etc.,  of  course  may  employ  counsel,  289,  291,  294. 
And  pay  reasonable  fees,  289,  294. 
As  for  counsel  fees  on  appeal,  302. 

Which  Surrogate  may  allow  upon  accounting,  289,  291,  294. 
When  persons  interested  have  opportunity  to  object,  289,  293,  294. 
Per  diem  allowance  is  the  limit  of  taxable  counsel  fees,  287,  288. 

But  not  of  counsel's  compensation,  290,  294. 
Distinction  drawn  where  services  rendered  to  executor  personally, 

not  beneficial  to  estate,  291. 
Not  chargeable  upon  paity  personally,  291. 
Unless  form  part  of  taxable  costs,  291. 
History  of  legal  rule  reviewed,  289-294. 
Instances  of  counsel  fees  disallowed,  295. 
Allowance  of,  to  executor,  etc.,  1495. 

Burden  of  proof  as  to  reasonableness,  1495,  1496. 
Not  allowed  for  services  executor  should  render,  288, 295,  296, 
1496. 
(See  Accounting  for  the  Estate.  ) 

Of  special  guardian.     See  Special  Gtjardiait. 
Power  of  temporary  administrator,  to  pay,  659. 
(See  Attorney.) 

Counsel  Fee.    See  Costs  in  Surrogate's  Court. 
Counterclaim : 

By  ieir  or  devisee  in  proceedings  to  sell  real  property  for  debts, 

1249.      -. 

County : 

As  the  boundary  of  jurisdiction,  5,  14. 
Effect  of  change  in  boundaries,  57. 

Erection  of  new  county,  57. 
Which  Surrogate  to  hear  matter  begun  before  change  occurred, 
58. 
Jurisdiction  of  Surrogate. 

Limited  by  county  lines  (see  above). 
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County — continued. 

JuEiSDicTioN  OF  SuRBOGATB — continued. 

How  affected  by  erection  of  new  county,  57. 

When  not  affected  by  erection  of  new  county,  57. 

How  affected  by  residence  of  decedent  in  county,  43,  47. 
Location  of  property  in  county,  43,  44,  47. 
(See  Jurisdiction  of  Sukbogates'  Courts.) 

County  Judge : 

As  Surrogate,  14. 
Code  provisions,  15,  16. 
How  to  be  designated,  15. 
When  to  act,  16. 
:  Termination  of  authority,  24. 

Special  provisions  in  Kings  County,  17. 

Number  of  counties,  in  which  he  is  also  Surrogate,  14. 

Sessions  of  court,  as  Surrogate  and  county  judge,  may  be  held  at 

same  time  and  place,  18. 
■  Power  to  appoint  guardians  ad  litem,  102. 

County  Treasurer : 

(See  Appeals.) 

Claim  of,  to  letters  of  administration,  684. 

Ex  officio,  public  administrator,  where,  784. 
(See  Public  Administbatob.  ) 

Payment  of  transfer  tax  to,  1162. 

In  counties  where  appraisers  are  not  salaried,  1162. 

Court  of  Appeals : 

(See  Appeal.) 

Court  of  Probates : 

In  Colonial  times,  4. 

Tinder  Revised  Statutes,  4,  5. 

Credit : 

Sales  of  decedent's  property  on,  when  allowed,  1062. 

Creditor : 

Not  included  in  expression  "  person  interested,"  113,120. 
Often  necessary  party,  120. 

Either  as  petitioner  or  respondent,  121. 

And  may  be  brought  in  by  supplemental  citation,  122. 
How  interest  proved,  121. 

By  mere  allegation  of  interest,  121. 

Which  may  be  conclusive,  121. 

Which  may  be  denied,  121. 

If  denied,  creditor  must  set  forth  facts  showing  his  claim,  121. 
May  be  proponent  of  a  will,  121. 
,_But.is  not  to  be  cited  on  probate,  121.  
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Creditor — continued. 

Thus,  caunot  move  to  revoke  probate,  121. 
Significance  of,  under  code,  121. 

Includes  everyone  having  a  "claim  or  demand,"  such  as  is  de- 
scribed in  §2514,  subd.  3,  121. 
Provided  it  be  against  the  deceased,  121. 
Thus,  does  not  include  creditor  of  a  creditor,  121. 
Or  creditor  of  next  of  kin,  121. 
Or  creditor  of  a  legatee,  121. 
His  claim  if  disputed  not  triable  by  Surrogate,  122. 
Unless  consent  in  writing  filed,  122. 
This  postpones  it  to  accounting,  122. 
May  appear,  though  not  cited,  when,  123. 
Thus,  creditor  of  live  claim,  may  come  in  and  object  to  allowance 

of  one  barred  by  statute,  123. 
Particularly,  if  assets  insufficient  to  pay  both,  123. 
Tins  right  not  lost  by  failure  to  present  claim,  123. 
But  he  must  appear  upon  the  hearing,  123. 
Payment  to,  on  distribution  (see  Distkibution),  121,  122.' 
Refers  to  undisputed  claims,  122,  123. 
Or  one  settled  by  consent,  123. 
May  prove  his  claim  and  be  paid,  though  appeal  is  pending  from 

probate  decree,  257. 
May  apply  for  administration  c.  t.  a.,  625.  633. 
May  apply  for  letters  of  temporary  administration,  644. 
May  apply  for  revocation  of  letters,  838. 
Claim  of,  to  such  letters,  693,  694. 
(See  Letteks  of  Administkation. ) 

Who  is,  for  purpose  of  compelling  return  of  inventory,  990. 
(See  Inventory  of  Assets.) 

Who  is,  for  purpose  of  compelling  payment  of  debt,  1072. 
(See  Payment  of  Debts.) 

Remedies  of,  against  decedent's  estate,  enumerated,  1254. 
May  petition  for  sale,  etc.,  of  decedent's  real  property.     See  Ac- 
counting FOK  the  Estate;  Real  Peopeety,  Pegceedings 

TO    SELL,  etc. 


Crime 


Conviction  of,  disqualifies  from  administering,  585,  695,  698. 


Crops : 

On  decedent's  land,  etc.,  are  assets,  977. 
(See  Inventory  of  Assets.) 

Curtesy : 

(See  Husband.) 

Death : 

(See  Abatement.  ) 

Of  petitioner  before  service  by  publication  is  complete,  08. 
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Death — eon  t  inued. 

Of  proponent  of  will  does  not  abate  proceeding,  127. 
Nor  does  death  of  contestant,  or  even  of  all  parties,  127. 
Of  a  party,  effect  of,  132. 

Rule  in  Surrogate's  Court  not  like  that  in  actions,  132. 
Entitled  to  appeal  from  a  decree  or  order,  128,  132. 

His  heir,  devisee  or  personal  representative  may  do  so, 
129,  132. 
Abates  some  proceedings,  132. 

Not  a  proceeding  in  rem,  132,  133. 
Even  death  of  all  parties,  12T. 
His  representatives  should  ask  to  come  in,  133. 
(See  Inteevening.) 

They  will  be  granted  leave  to  do  so,  133. 
If  they  do  not,  and  proceeding  goes  to  decree,  it  will  be  con- 
clusive on  the  parties,  133. 
Representative  should  ask  to  come  in  on  probate,  133. 
Unless  proponent  liad  no  beneficial  interest,  133. 

e.  g.,  an  executor,  133. 
When  proceeding  is  In  personam,  effect  is  abatement,  134. 
e.  g.,  accountings,  134. 
Proof  of  required  on  application  for  temporary  administration, 

648,  649. 
Of  accounting  party,  1430. 

Effect  of  upon  liis  claim  against  the  estate,  1472. 
Of  subscribing  witness  to  will,  effect  of,  427. 
Of  executor,  etc.,  in  proceedings  to   sell,  etc.,  decedent's  real 

property,  effect  of,  1275. 
Presumption  of.     See  Pbesumption. 
Of  surety  on  official  bond,  effect  of,  882. 
(See  Abatement;  Parties;  Real  Property,  Proceedings  to  Sell, 

ETC.) 

Debt: 

As  a  basis  for  jurisdiction,  50,  335. 
Property  at  residence  of  debtor,  when,  50,  335. 
Note,  50,  335. 
Code  provision,  50,  335. 

Bond,  promissory  note,  etc.,  where  to  be  deemed  assets,  50,  335. 
If  validity  admitted,  how  paid  upon  distribution,  121-123. 
Owing  to  estate,  by  executor,  status  of,  883. 
(See  Inventory  of  Assets;  Compkomise  of  Claims.) 

Of  decedent,  ascertainment  of.     See  Ascertainment  of  Debts. 
Payment  of.     See  Payment  of  Debts. 
As  a  basis  of  proceedings  to  sell  real  property,  1224,  1225. 

Collection  of  by  sale,  etc.,  of  leal  property.     See 
Real  Property,  Proceedings  to  Sell,  etc. 

Decedent's  Estate : 

Jurisdiction  of  Surrogate's  Court  over,  4. 
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Decedent's  Estate — continued. 

Order  of  application  of,  to  payment  of  debts,  1061. 
(See  JuBiSDiOTioN  of  Subrogates'  Cotjbts.) 

Decree : 

Signature  by  Surrogate,  63,  179. 
Invalid  if  unsigned,  63. 
Even  though  filed,  63,  179. 
Is  a  final  determination,  179,  180,  200,  272. 
And  hence  appealable,  200,  234. 
May  be  styled  a  final  order,  179,  234,  272. 

Examples  of  what  are  or  are  not  such,  234,  235. 
Presupposes  a  proceeding,  179. 
What  its  validity  hinges  upon,  179. 
How  enforceable,  179.     (See  below.) 

Against  decedent,  preference  of,  in  paying  debts,  1040,  1055. 
Effect  of. 

Certain  specific  decrees  (see  Conclusiveness  of  Subrogates' 

Decrees  and  Obders),  180-191. 
Probate  decrees,  how  far  conclusive  as  to  personalty;  Code  pro- 
vision, 185. 
How  far  conclusive  as  to  realty;  Code  provision,  18S-186. 
Discussion  of  these  Code  provisions,  186-191. 
Conclusiveness  of. 

What  it  depends  on,  180. 

Regularity  of  proceedings,  180. 
Citation  of  all  necessary  parties,  180. 
Jurisdictional  validity,  180. 

Not  obtainable  merely  by  consent  of  parties,  180. 
Unafiected  by  right  to  appeal,  180. 
Conclusive  until  reversal,  180. 
Subject-matter  involved,  180. 
Effect  of  acquiescence,  182. 
Based  on  its  being,  generally,  in  rem,  180. 
Instances  of,  180  et  seq. 

When  Surrogate  has  Jurisdiction  of  matter  and  parties,  decree  has 
same  force  as  judgment  of  any  competent  court,  180,  181. 
If  properly  docketed,  176. 
Ou  whom : 

Parties,  180,  182. 
Duly  cited,  180. 
Including  infants,  181. 
Remainder  man,  unborn,  181. 
But  if  it  appear  Surrogate  had  no  jurisdiction,  decree  has  no  con- 
clusiveness, 184,  185. 
Rule  as  to,  summarized  by  Court  of  Appeals,  183,  184. 
Collateral;  conditioned  by  special  and  statutory  character  of  jurlB- 

dition,  181,  182. 
Therefore  jurisdictional  facts  must  be  affirmatively  shown,  182. 
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Decree — continued. 

Conclusiveness  of — continued. 

But  acts  of  Suirogate  liaviug  jurisdiction  cannot  be  collaterally 

attacked,  182. 
Code  provision,  188. 
Effect  of  recitals  in  decree,  183. 

As  to  parties  being  duly  cited,  183,  184. 

Kecitals  presumptively  establish  jurisdiction  when  drawn  in 

question  collaterally,  183. 
Conclusively  establish  it,  in  absence  of  fr-aud  or  collusion,  183, 
184,  186: 
Upon  persons  cited,  180. 
As  to  subject-matter  involved,  180,  186. 
If  directly  involved,  180,  186. 
Not  as  to  incidental  inquiry,  185  et  seq. 
How  Enforceable. 
Rule  stated,  194. 

Additional  remedy  when  docketed,  194. 
Against  everyone,  against  whom  it  is  docketed,  194. 
Practice  in  enforcing,  aud  form  (see  Contempt),  194  et  seq. 
By  execution,  194. 

Code  provision,  194-195. 
(See  Execution.) 
By  punishment  for  contempt.     (See  Contempt.) 

Code  provision,  193,  196. 
Enforceable  until  reversed,  197. 

Unless  fatally  defective,  197. 
By  attachment,  202. 
Wlien  proper,  202. 
Forms,  203  et  seq. 
Orders  how  enforceable.     See  Ordeb. 
G-enei'al  discussion,  201  et  seq. 
On  DEFAtjLT.    See  Default;  Infants. 
Attack  on: 

Collateral. 
See  Collateral  Attack. 

Limited  to  jurisdiction  of  Surrogate  to  make  decree,  183. 
Ehrob  in. 

Must  be  coiTected  in  a  direct  proceeding,  181. 
Or  by  appeal,  57,  180,  182. 
Not  collaterally,  180. 

Subsequent  proceedings,  standing  on  erroneous  decree,  umf- 
feoted  unless  decree  reversed  or  revoked  in  direct  proceed- 
ing, 182. 
Evidence. 

Use  of  decree  in.    See  Evidence. 

Decree  admitting  to  probate  may  be  produced  in  evidence,  189. 
This  admits,  the  testimony  taken  in  Snrrngnfe's  Court,  189... 
Subject,  however,  to  all  objections  or  rebuttal,  189. 
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Decree — continued. 

Docketing. 

Purpose  of,  193,  197. 

Hnw  done;  Code  provisions,  193. 

Decree  not  merged  by,  194. 

Docketed,  therefore,  enforceable  in  tVfo  ways,  194. 
Against  several  persons,  194. 

Enforceable  against  everyone,  194,  197, 
Omission  of  Recitals. 

Of  jurisdictional  facts,  how  availed  of,  57. 
May  be  cured,  57. 
Pbesebvation  ob  Pbbpetuation  of. 
In  books  of  record,  191,  192. 
Code  provisions,  191,  192. 
Appeal  FBoM.    (See  Appeal;  Stay;  Undeetaking. ) 
Opening,  Vacating,  Modifying,  Setting  Aside. 
Code  provision  as  to  Surrogate's  power,  215. 
But  power  is  independent  of  statute,  9,  216. 
General  discussion,  215-226. 
Application  is  to  Surrogate's  discretion,  216,  501, 
Time  to  apply,  217. 

When  limitation  inapplicable,  217. 
Reason  given,  218,  219. 
Power  before  the  Code,  9. 

Instances  where  the  power  was  upheld,  222-224. 
False  suggestion  of  material  fact,  9. 
Fraud,  215,  216,  217,  221,  502. 
Was  denied,  224-226. 

Not  for  error  of  substance  or  of  law,  216, 
Nor  when  order  has  been  made  final  on  appeal,  216. 
Setting  aside  for  irregularity  or  error  in  fact,  219,  220. 

Time  within  which  to  apply,  217. 
Newly  discovered  evidence,  219,  502. 
Must  be  likely  to  change  result,  219. 
Material,  220. 
Not  cumulative,  220. 

Not  previously  obtainable  by  due  diligence,  220. 
§§1282  and  1290  applicable,  217. 
"  Other  sufficient  cause,"  215,  221. 

Covers  cases  where  relief  by  appeal  or  by  setting  aside  un- 
availing, 221. 
Time  to  act  runs  from  entry  of  decree,  199. 
Illustrative  cases  of  power  upheld,  222-224,  501,  502. 
Denied,  224-226. 
(See  Time;  Index  of  Pbecedents;  Deceebs  and  Obdebs.) 
Final,  on  Judicial  Settlement. 

Its  provisions  and  form,  1.505-1512. 
(See  Accounting  foe  the  Estate;  Distbibution.) 
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Decrees  and  Orders : 

Definitions,  179,  272. 

Not  signed  by  Surrogate,  have  no  validity,  63. 

Even  tliougli  signed  and  filed  by  his  clerk,  63. 
Clerk  of  court  has  no  power  to  sign,  63. 
Signing  letters  or,  in  blank,  invalid,  63. 
Signing  implies  exercise  first  of  judicial  power,  63. 
Of  Surrogate  are  generally  in  rem,  180. 

Entry   of,    does    not   terminate   power  of  special    guardian,   to 
act,  111,  112. 
For  lie  may  appeal  therefrom,  111,  112. 
For  purpose  of  exceptions  and  appeal,  regarded  as  a  judgment, 
140. 
(See  Decree;  Index  of  Pbecedeuts;  Probate  of  Will.) 

Deed: 

Guardian  by,  bond  of,  898. 

Made  in   contemplation   of   grantor's  death,   tax  affecting  (see 

Transfer  Tax),  1113. 
Guardian  appointed  by,  1404  et  seq. 
(See  Conveyance;  Real  Property,  Pkoceedings  to  Sell.) 

Default : 

Suri'ogate  may  open,  10. 

None  against  infant  parties  to  accountings,  in  New  Tork  County, 

108. 
Failure  to  comply  with  order  for  written  pleading  may  be  treated 

as,  73. 

Defect : 

Power  of  Surrogate,  to  cure,  75. 
§§  721-730  applied  to  Surrogates'  Coui-ts,  75. 
§§  796-809  applied  to  Surrogates'  Courts,  75. 
(See  Mistake.) 

Definitions : 

Of  expressions  used  in  Code  Civ.  Proc,  ch.  18,  1,2,  8. 
Abatement,  1209. 
Account,  1416. 
Acting  Surrogate,  16. 
Ademption,  1205. 
Administrator,  de  bonis  non,  722. 
Ancillary  administrator,  731. 
Adoption  (see  Adoption),  930,  933. 
Assets,  1,  976. 
County  judge,  15. 
Creditor,  1,  121. 

Creditor,  for  purpose  of  compelling  return  of  Inventory,  980. 
Debt,  1,  1224. 
Decree,  179. 
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Definitions — continued. 

Devisee,  123. 

Executor,  580. 

FiQalaccouiit,  1418. 

Funeral  expenses,  1224. 

Guardian,  1359. 

Heir,  114. 

Inheritance,  3. 

Intermediate  account,  2,  141'7. 

Intestate,  1,  674. 

Judicial  settlement,  2,  HIT. 

Legatee,  123. 

Letters  of  administration,  1. 

Next  of  kin,  2,  114. 

Nuncupative  will,  363. 

Person  interested,  2,  113,  114,  990. 

Personal  property,  3. 

Public  administrator,  784. 

Real  property,  3. 

Residence,  943. 

Return  of  citation,  2. 

Special  Surrogate,  15. 

Surrogate,  2. 

Surrogate,  proper,  14. 

Surrogate's  Court,  4. 

Temporary  Surrogate,  27. 

Temporary  administrator,  644. 

Testamentary  trustee,  1,  1320. 

Undue  influence,  457. 

Wiil,  1. 
UiTDEB  Tkansfke  Tax  Law. 

Comptroller,  1142. 

County  Treasurer,  1142. 

District  Attorney,  1142. 

Estate,  1142. 

Property,  1142. 

Transfer,  1142. 
(See  Pakticulab  Topics.) 

Degree  of  Consanguinity : 

Or  kinship,  how  reckoned,  118. 
(See  c;anon  Law;  Civil  Law;  Common  Law;  Coksanguinity;  Next 
OF  Kin.) 

Delivery  of  Assets : 

Compulsory.     See  DiscovEET  OF  ASSETS. 

Demonstrative  Legacy : 

Effect  on  ademption,  1184. 

Payment  of.     See  Payment  of  Legacies. 
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Demonstrative  Legacy — cmtinued. 

Definition  of,  1184. 

Deposit : 

Of  money,  by  temporary  administrator,  655. 

Of  securities,  to  reduce  penalty  of  official  bond,  875,  876. 

Depositions : 

(See  Commission  to  Take  Testimony.) 

Practice  same  as  in  otber  courts,  150,  151. 

Descent,  Statute  of : 

Embodied  in  real  property  law,  1517-1520. 
Determines  rights  of  decedent's  heirs,  1514,  1517. 
In  his  real  property,  1517. 

Destroyed  Will : 

Probate  of  (see  Pbobatb  of  Will),  494. 
(See  Lost  ob  Destbotbd  Will.) 

Determining  Talidity  of  Wills,  663  et  seq. 

(See  Establishing  Will.) 

Devastavit : 

Defense  to  imputation  of,  925,  950. 
Refunding  legacy  after,  1212. 
Warrants  denial  of  commissions,  1481. 
(See  Commissions.) 

Devise : 

Of  property. 

Effect  on  purchaser  from  heir,  496. 
Code  provision,  498. 

Limitation  of  time  in  which  will  must  be  recorded  or  "  estab- 
lished," 496. 

Devisee : 

Definition  of,  123. 

When  included  under  "  legatee,"  123. 

When  to  be  cited,  123. 

Is  person  interested,  123. 

When  may  intervene,  12.3. 

May  be  proponent  of  a  will,  123. 

Under  prior  will,  may  contest  alleged  later  will,  123,  380. 

Loses  right  to  be  a  party  by  assignment  of  interest,  123. 

His  assignee  may  corae  in,  upon  distribution,  123. 

And  should  then  be  cited,  124. 

Though  not  before,  123. 

And  may  petition  for  accounting,  123. 
Under  will  prior  to  that  propounded,  status  of,  380. 
(See  Pbobate  of  Will.)  . 
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Diligence : 

Required  in  paying  decedent's  debts,  1040,  1049. 
(See  Payment  of  Debts.) 

Disability  of  Surrogate : 

Effect  of,  in  New  York  County,  19. 
Elsewhere,  16  et  seq. 
(See  Subrogate,  Aotins.) 

Disagreement : 

Among  executors,  615-619. 
Code  provision,  61.5. 

Interference  by  Surrogate  with  administrative  functions,  617- 
619. 
(See  Executors.) 

Among  testamentary  trustees.  Surrogate's  power  in  case  of,  1357 

Disbursements : 

On  reference  of  claim  against  decedent's  estate,  recovery  of,  1030, 

1031. 
By  accountant  in  preparing  account,  1440. 
By  representative  generally,  1495. 
To  be  deducted  on  appraisal  for  transfer  tax,  1147. 
(See  Accounting  for  the  Estate;  Costs.) 

Discontinuance : 

Surrogate's  power  to  authorize,  10. 

Of  probate  proceedings,  not  proper  so  long  as  anyone  interested 
in  proving  will,  301. 

Discount : 

On  early  payment  of  transfer  tax,  1164. 
(See  Tkamsfbb  Tax.) 

Discovery  of  Assets : 

Proceedings  by  executor  or  administrator,  for,  951-967. 
Unauthorized  possessor  liable  to  account,  951. 

Code  provision,  951. 
Petition  for,  executor,  etc.,  may  present,  961. 

Contents,  951. 

May  be  accompanied  with  evidence,  951. 

Allegaticms  may  be  on  information  and  belief,  951,  953. 

Sources  of  information,  etc.,  need  not  be  stated,  954. 

Form  of,  954,  955. 
Citation,  when  must  issue,  951,  952. 

Requisites  discussed,  957. 

Does  not  issue  as  of  course,  957. 

Clerk  cannot  issue,  957. 

Order  to  attend  to  be  indorsed  on,  958. 

Disobedience  to,  a  contempt,  958. 
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Discovery  of  Assets— continued. 

Code  provisions,  951,  9.)2,  958. 
Scope  and  intent  of  the  statutory  provisions  for,  9S2. 
Is  a  summary  method  of  identifying  property,  952, 
Not  a  means  for  collection  of  debts,  952,  956. 
Eeasonable  grounds  for  proceeding  must  exist,  953. 
Gives  possession  of  property,  or  information  for  inventory,  955, 
Not  a  substitute  for  accounting,  or  action,  956. 
Surrogate  confined  to  question  of  right  of  possession,  956. 
Order  to  attend;  form,  958. 

How  served,  958,  959. 
Hearing;  examination  of  citee,  959. 
Answer,  alleging  title,  or  right  of  possession,  960. 

Ousts  Surrogate  of  jurisdiction,  960. 

When  a  pro  tanto  bar,  960. 

Formality  of  answer  insisted  on,  961. 

Form  of,  962. 

Issues  raised  by,  not  triable,  963. 
Security,  dismissal  of  proceedings,  on  furnishing,  985. 

Code  provision,  966. 

Costs  awarded,  to  be  paid,  966. 

Condition  of  bond  ;  form,  966,  967. 
Decree  for  delivery  of  possession,  963. 

Code  provision,  963. 

Form  of,  964,  965. 
Decree  where  sufiBoient  answer  filed,  964. 
Warrant  for  delivery,  when  to  issue,  967. 

Contents  and  effect  of,  967. 

Code  provision,  967. 

Dismissal : 

Of  discovery  proceedings,  when  to  be  directed,  938,  960. 
(See  Djscovbby  of  Assets.) 

Of  petition  to  compel  payment  of  debts,  1073,  1086. 
(See  Payment  of  Debts.) 

Of  petition  to  compel  payment  of  legacy,  1189. 
(See  Payment  or  Legacy.) 

Dishonesty : 

Revocation  of  letters,  for,  851. 
(See  Bevocation  of  Letters.) 

Disobedience : 

Wilful,  to  decree,  etc.,  revocation  of  letters  for,  851-853. 
(See  Contempt;  Revocation  of  Lettebs.) 

Disposition  of  Real  Property  : 

Of  decedent,  to  pay  debts,  etc.    See  Real  Property,  Proceed- 
ings to  Sei,!.,  etc. 
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Disputed  Claim : 

See  Claims  Against    Decedent's  Estate;    Ascebtainmbnt  of 
Debts. 
Agaiast  decedent's  estate;  reference  of,  1021-1026. 

Status  of,  in  proceedings  to  sell,  etc.,  real  property,  1246, 1247. 
Surrogate's  rigUt  to  pass  upon,  1467  et  seq.    See  Accounting  for 
THE  Estate. 

Disqualification : 

To  serve  as  executor,  585  et  seq. 
As  administrator,  634,  695. 
(See  Administrators;    Executor;  Letters  of  Administration; 
Letters  Testamentary.  ) 

Disqualification  of  Surrogate : 

Code  provision,  as  to  what  constitutes,  30. 
Cases  vfliere  not  disqualified,  30,  31. 
Causes  of. 

Beiug  interested,  as  heir,  30. 
As  next  of  kin,  30. 
As  devisee  or  legatee,  30. 
As  attorney,  30,  31. 
By  kinship  to  party  in  interest,  30. 
As  witness  to  will  propounded,  30. 
As  executor  of  will,  30. 
Effect  of. 

Cannot  sit,  in  judicial  capacity,  30,  31. 
His  acts  are  void,  31. 
As  to  infant's  rights,  31. 

Necessitates  designation  of  acting  Surrogate,  16  et  seq. 
In  New  York  County,  throws  proceedings  into  Supreme  Court, 
17,"  18. 
Objection  of. 

When  to  be  urged,  31. 
When  deemed  waived,  31. 
When  can  be  waived,  31. 
Infant  cannot  waive,  31,  32. 
Nor  special  guardian,  for  infant,  32. 
(See  Surrogate;  Surrogate's  Court.) 

Distribution : 

Of  proceeds  of  property,  sold,  etc.,  to  pay  debts,  1299  et  seq. 

Of  surplus,  on  judicial  settlement  of  account  of  representative, 

1502  et  seq. 
When  to  be  made,  1502. 

Governed  by  law  of  decedent's  domicile,  1502. 
Statute  of,  1503-1505. 
....    ,  -j)ecree  of,  its  provisions,  1505. 

May  direct  representative  to  withhold,  1505. 
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Distribution — continued. 

May  order  specific  property  delivered,  1306. 

When  legatee  is  unkiiowu  or  caauot  be  found,  1507. 

When  legacy  not  paid  witliiu  two  years,  1507. 

Double  character  of  decree,  1508. 
Form  of,  1509-1512. 

Applies  only  to  personal  property,  1512. 
Degree  of  kinship,  how  computed,  1513. 

By  ecclesiastical  law  in  cases  not  covered  by  the  statute,  1513. 
Kepresentation  among  collaterals,  1514. 

Must  be  "heirs,"  under  Real  Property  Law,  1514. 
Eight  of  the  husband,  1515. 
Adopted  children,  1516. 
Afterborn  children,  1516. 
Illegitimate  children,  1516,  1517. 
(See  Accounting  for  the  Estate.) 

Distribntion,  Statute  of : 

(See  Distbibution;  Next  OF  Kin.) 

Distributive  Share : 

Payment  of  (see  Payment  of  Legacies),  1060. 
Payment  of,  to  general  guardian,  1375,  1506. 
(See  Accounting  for  the  Estate;  Distribution.) 

District  Attorney : 

As  acting  Surrogate,  16. 

Code  provisions,  16. 

In  Kings  County,  16,  17. 

Proof  of  authority  to  act,  18  et  seq. 

May  apply  for  the  designating  order,  20. 

Forms,  20  et  seq. 

Duties  of,  under  transfer  tax  law  (see  Transfer  Tax),  1180. 

Dividends : 

Apportionment  of,  1004-1006. 

Divorce : 

Validity,  Surrogate  may  pass  on,  9. 
Effect  of,  on  right  of  surviving  husband  or  wife,  125. 
Conditioned  by,  which  was  plaintiS,  125. 
Which  was  guilty,  125,  126. 
Destroys  right  of  woman  to  administer  as  "widow,"  126,  686. 
Provided  it  be  a  divorce  valid  in  New  Tork,  686. 
Avoids  need  of  citing  the  one  divorced  on  probate,  339,  340. 
Pi-events  right  of  dower  attaching  to  after-acquired  property,  125, 
126. 
(See  Letters  of  Administration;  Marriage;  Wife.) 

Domestic  Corporation : 

Bonds  of.    See  Transfer  Tax. 
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Domestic  Corporation — continued. 

Debt  due  from,  where  an  asset,  50. 

Domicil  of,  in  county  where  principal  ofBce  is,  50,  335. 

Stock.    See  Tbansfbr  Tax. 

Domestic  Relations  Law.    See  Adoption ;  Infant ;  Guardian. 
Domicil.     See   Inhabitants  ;  Non-Kesidents ;   Besidence ; 
Residents. 

Change  of,  effect  on  will,  42. 

Donatio  Cansa  Mortis : 

Transfer  tax  on,  1112-1117. 

Dower,  Right  of : 

How  atfected  by  divorce,  125. 

If  woman  was  guilty,  125,  126. 

If  blameless,  yet  she  can  have  no  dower  in  after-acquired 
property,  125,  126. 
Value  of,  how  computed,  in  proceedings  to  sell,  etc.,  decedent's 

land,  to  pay  debts,  1310. 
Expiess  words  or  oecessary  implication  alone  exclude,  1340. 
Provisions  in  lieu  of,  construed  by  Surrogate,  134U. 

Drunkard,  Habitual: 

Mode  of  service  on,  82. 
May  not  administer,  695. 
May  make  will,  441,  442. 
(See  Testamentary  Capacity;  Undue  Influence.) 

Drunkenness : 

Disqualifies  for  executorship,  585,  586,  601. 
Kevocatiou  of  letters  for,  849,  850. 
If  habitual,  disqualifies  from  administering,  695-698. 
(See  Letters  Testamentary;  Letters  of  Administration;  Revo- 
cation OF  Letters  ;  Testamentary  Capacity.  ) 

Duplicate  Wills : 

Effect  of  revoking  one,  312. 

Exception,  312. 
Manner  of  revocation,  effect  of,  312. 
Omission  of  probate  decree  to  mention  immaterial,  501. 

No  ground  for  revoking  probate,  501. 

Eccentricity : 

As  bearing  on  testamentary  capacity,  437  et  seq. 
Kight  to  administer,  695,  697. 
(See  Probate  of  Will;  Testamentary  Capacity.  ) 

Enforcing  Decrees  and  Orders  : 

Greneral  discussion,  194  et  seq. 
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Enforcing  Decrees  and  Orders— continued. 

Orders. 

General  discussion,  214  et  seq. 

Payment  of  commissions,  1482. 
(See  Contempt;  Decrees  and  Obdbbs;  Decree;  Execution.) 

Entitling  Proceedings  : 

Mode  of,  when  transferred  from  Surrogate's  Court,  26. 
Mode  of,  when  boundaries  of  county  are  changed,  58. 
(See  Proceedings  in  Surrogates'  Courts.) 

Entry  of  Decree : 

Starts  time  running  in  which  execution  can  issue  without  leave 

of  court,  197. 
Means  its  record  in  Surrogate's  book  of  record,  237. 
Service  of  copy  decree,  with  notice  of  filing,  does  not  start  time 

limiting  right  to  appeal,  237. 
(See  Decree;  Decrees  and  Orders.) 

EqnitaMe  Conyersion : 

When  does  not  make  debt  payable  out  of  land,  1086. 
How  affects  right  to  commissions  (see  Commissions),  1482. 
Effect  of,  on  realty  without  the  State.    See  Transfer  Tax. 

Equity  Jurisdiction : 

Over  accounting,  58,  1418. 
When  exercised,  53,  1418,  1419. 

Not  if  Surrogate's  Court  can  give  ample  relief,  63,  1418. 
Over  administration,  53. 

Is  auxiliary  only,  53. 
Over  probate,  52. 

Supplementary  and  auxiliary,  62. 

To  establish  will,  q.  v. 
(See  Action;  Supreme  Court.) 

Esclieat : 

state's  rights  to,  preserved  on  probate,  340. 

By  citation  to  attorney-general  or  public  administrator,  340. 

Establishing  Will.     See  Action  to  Establish  Will ;  and  Ac- 
tion to  determine  Validity  of  Probate. 

Establishing  Yalidity  of  Testamentary  Provision. 

See  Construction  op  Will  bt  Subrogate. 

Evidence.     See  Burden  of  Proof  ;  Expert  Evidence ;  Con- 
struction of  Wills  by  Surrogate ;  Hearings  and  Trials. 

General  rules  obtain  in  Surrogates'  Courts,  137. 
Sections  outside  ch.  xviii,  which  are  applicable,  150, 

106 
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Evidence,  etc. — continued.. 

Limits,  within  whicb  applicable,  150. 

Necessary  to  establish  nuncupative  will.   See  Nuncupative  Will. 
Effect  (if  inventory  as,  996,  1477. 
Pboducing  Suebogates'  Decrees  in. 
Probate  decree,  189. 
Makes  testimony  on  which  it  is  based  admissible,  189. 

Subject  to  legal  objections  and  rebuttal,  189. 
Presumptive  value  only,  181,  189. 
Peoducing  Will  ok  Becokd  in. 
How  done,  189. 
By  exemplified  copy,  497. 
Code  provisions,  180,  497,  498. 

Thirty  years  after  probate  proves  due  probate,  497,  498. 
Presumptive  evidence  only,  180,  189. 

Of  due  execution  and  mental  competency,  180. 

Not  of  validity  of  devises,  180. 
Object  of  statutes  and  code,  191. 
Age  of  testator  in  probate  proceedings,  383. 
Impkoper  Admission  ob  Kejection  of. 

Not  reversible  error,  unless  necessarily  prejudicial,  244. 

To  exceptant,  244,  245. 
Appellate  Court  must  determine  if  it  was  prejudicial,  245. 

And  if  in  doubt,  appellant  should  have  benefit,  246. 
Difference  between  eiror  in  admitting  and  error  in  rejecting,  245, 

246. 
If  improperly  received,  Appellate  Court  must  find  it  had  no  in- 
fluence on  result,  245. 
If  improperly  rejected,  it  is  necessarily  prejudicial,  245,  246. 
If  competent  and  material,  245,  246. 

Does  not  necessarily  defeat  proceedings  to  sell  real  property,  1248. 
Inadniissible  under  §829. 

Effect  of  admitting,  243. 

Ground  for  reversal,  243. 

Unless  clearly  without  influence  or  result,  243. 
Effect  of  rejecting,  on  theory  that  it  is  inadmissible,  246. 

"  Offer"  unnecessary  in  such  case,  246. 
Waiver  of,  42». 

Not  applicable  as  to  validity  of  claim  in  proceedings  to  sell  real 
property,  1248. 
(See  Commission;  Deposition;  Witness;  Pbobate  of  Will;  Pre- 
sumption.) 

Examination  of  Will : 

Should  be  allowed,  when  propounded,  800. 

Under  restrictions,  300. 

For  purposes  of  photographing,  300. 

Or  of  impeaching  signature,  300. 

Examination  of  Witness.    See  Witness. 
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Exception : 

To  sureties  in  official  bond,  605,  606. 
(See  Official  Bond.) 

Exceptions : 

Upon  trial  of  issue  by  Surrogate,  140,  142. 

Code  provision,  140,  141. 

May  be  taken  to  ruling  by  Surrogate,  140. 

This  includes  finding  or  refusal  of  finding  of  fact,  140. 

Subject  to  rules  for  taking  exceptions  at  special  term,  140, 238. 

Both  as  to  manner  and  effect  of  taking,  140. 

Also  as  to  settlement  of  case  containing  exceptions,  140,  238. 
How  taken,  140,  144. 

Notice  of,  to  be  filed,  140. 
Essential  to  review  by  Appellate  Court,  142. 

i.  e.,  of  questions  of  law,  145,  240. 

Facts  are  open  to  review  at  appellate  division,  without  excep- 
tions, 145,  146,  240,  248. 

But  not  without  findings  and  a  case,  243. 

When  defect  is  deemed  waived,  243. 
General,  may  be  useless,  144,  240. 

As  it  indicates  no  specific  error,  240. 

Exception  to  this  rule,  145. 
Effect  of  §  1022,  137,  141. 
To  referee's  report.     See  Refebee. 
(See  Appeal;  Case  on  Appeal.  ) 

Exclusive  Jurisdiction.    See  Jurisdiction  ;  Probate. 
Execution : 

As  A  Ebmedt  to  bnfobce  Deckee  OB  Obdeb. 
Decree  must  be  docketed,  193,  194. 

Against  anyone  bound  to  obey  it,  194. 
Must  direct  payment  of  money,  194,  195. 
Execution  issued  by  Surrogate,  195,  196. 
Or  clerk  of  court,  195,  196. 
Under  seal  of  court,  195,  196. 
Returnable  to  that  court,  195,  196. 
Otherwise  usual  practice  controls,  195. 
Execution  when  the  proper  remedy,  196. 

As  against  contempt  proceeding,  196,  198. 
Or  preliminary  thereto,  196,  198. 
Against  representative,  196. 

Leave  of  Surrogate  unnecessary,  196. 
Issues  of  couise,  196. 
§  1825  inapplicable,  196. 

Notice  may  be  given  if  Surrogate  directs,  190. 
Undeb  Judgment  in  Anothee  Court. 

Surrogate  must  authorize,  38,  196. 
Must  be  against  decedent's  estate,  38. 
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Execution — continued. 

Under  Judgment  in  Another  Court — continued. 
Ox-  against  his  representative,  38. 
Motice  necessary,  196. 
Leave  to  issue  must  be  obtained  from  Surrogate,  1069. 

Applicant  for  must  show  that  representative  has  sufficient 

assets,  1070. 
Procedure  on  application  for,  1070,  1071. 
Code  provision,  1070,  1071. 
Extent  of  creditor's  remedy,  1071. 

Execution  of  Decree : 

To  sell,  etc.,  decedent's  real  property,  to  pay  debts,  1271. 
How  enforced.    See  Decrees. 

Execution  of  Will.    See  Will. 
Executor : 

Definition,  580. 

Distinguished  from  testamentary  trustee,  1320,  1490. 
Omission  to  name,  does  not  affect  validity  of  vrill,  580,  595. 
Word  "executor"  unessential,  587. 
Will  may  give  power  of  appointing,  595. 
How  selection  made  thereunder,  596. 
Code  provision,  596,  597. 
Will  valid  which  only  nominates,  580. 
As  A  Party. 

Treated  as  one,  although  several  named,  126. 
Only,  if  they  have  qualified,  126. 

i.  e.,  in  this  State,  126. 
One  named,  but  not  receiving  letters  is  not  a  "  necessary  "  p;iriy. 

126. 
All  who  have  qualified  must  be  joined,  126. 
To  probate  proceedings. 

Named  in  will  other  than  that  propounded,  341, 344,  378. 

Code  provisions,  341. 
In  case  of  contest,  all  executors  may  be  cited,  341,  370. 
Code  provisions,  341. 
To  accountings  (see  Table),  1437. 
As  A  Witness. 

May  testify  on  probate  of  the  will  naming  him,  148. 
Efbect  of  Appointment  in  Will. 

As  the  source  of  his  authority,  580,  581,  582,  674. 
Upon  debts  due  by  him  to  testator: 
Does  not  discharge,  971,  1473. 
Code  provision,  971. 

But  must  be  inventoried  as  assets,  971,  987, 
And  accounted  for,  1473. 
Peculiar  footing  of  such  debts,  1473. 
Surrogate's  power  to  pass  upon,  1473, 
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Executor — continued. 

Commissions  of.    See  Accounting  fob  the  Estate;  Commissions. 
Control  of  by  Surrogate. 
Code  provision,  7. 

To  what  extent  authorized,  612-619. 
Under  statute,  613,  614. 
Protecting  executors  in  their  rights,  616. 
Cases  of  disagreement  between  co-executors,  615-619. 
Code  provision,  615. 
Approval  of  investments,  10. 
Accounting.    See  Accounting  foe  the  Estate. 
General  discussion,  612  et  seq. 
Direct  performance  of  a  duty,  613. 
Imposed  by  statute,  618. 
Or  by  court  under  authority  of  statute,  613. 
On  executor  subject  to  its  jurisdiction,  613. 
Sundry  illustrations,  10,  613. 
How  control  exercised,  613,  614. 

By  removal  for  disobedience,  613. 
(See  Revocation  of  Letters;  Contempt.) 
Death  of.     See  Death. 

Necessitates  appointment  of  administrator  c.  t.  a.,  620,  622. 
Pending  execution  of  decree  to  sell  real  property,   effect  of,  135, 

1275. 
Effect  of,  upon  his  claim  against  estate,  1472. 

Upon  accounting,  1430. 
Person  named  in  will  before  letters  issue,  683,  584. 
Debt  Contracted  bt. 
Status  of,  1067  et  seq. 
Due  decedent  by: 

Surrogate  may  pass  upon,  1473. 

Reason  for  this,  1474. 
Not  discharged  by  bequest,  972,  1474. 
Limited  enforcement  of,  1473. 
How  specified  in  decree  on  accounting,  1473. 
Due  to,  by  decedent. 

When  Surrogate  may  determine,  1471. 
Only  if  executor  qualified,  1473. 
Code  provision,  1471. 
Time  for  such  determination,  1472. 
Effect  of  death  of  executor  upon,  1472. 
Shall  not  be  satisfied  until  proved,  etc.,  1018,  1472. 
Must  be  presented  with  proper  voucher,  1018,  1472. 
Not  to  be  determined  in  a  separate  proceeding,  1472. 
Clearest  legal  proof  required,  1472,  1473. 
But  executor  entitled  to  usual  presumptions,  1020. 
May  be  assigned,  1020,  1021. 
Duties  of. 
General. 
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Executor — continued. 

Duties  of — continued. 
Before  Probate. 

What  exercise  of  right  will  be  sustained,  580-582, 
To  propound  the  will,  302. 

But  need  not  push  probate,  302. 
Effect  of  negative  stand,  303. 
Cannot  block  the  proceedings,  303. 
To  qualify,  588. 

No  time  specified,  589. 
Limitation  on  powers  pending  appeal  from  probate  decree,  265, 
256,  257,  285. 
(See  Letters  Testamentakt;  subhead  Appeal.) 

To  get  temporary  administrator  appointed  pending  contest,  589, 

590. 
To  execute  the  will,  580,  582. 
To  record  will  of  real  property,  498. 

Within  20  days  after  letters  issue,  498. 
Pending  proceedings  to  revoke  probate,  510. 
To  execute  decree  dii'ecting  his  own  decedent  to  sell  former  de- 
cedent's real  property,  135. 
To  prepare  his  account,  1439. 

Cannot  be  credited  attorney  fee  for  doing  it,  1440. 
To  account  for  every  act  or  neglect  to  act,  1410. 
As  to  unbequeathed  residuum,  674. 
(See  Accounting  fob  the  Estate.) 
To  ascertain  the  estate,  950. 
Proceedings  to  that  end  discussed,  950  et  seq. 
(See  Appraisal  or  Assets;  Discovery  of  Assets;  Invbntoey  of 
Assets;  Transfer  Tax.) 
To  ascertain  the  debts,  1007-1039. 
(See  Ascertainment  of  Debts.) 
To  collect  in  debts. 
To  pay  decedent's  debts,  1040-1087. 
Advances  by,  to  pay,  1018,  1019. 
(See  Payment  of  Debts;  Real  Property,  Proceedings  to  Sell.) 
Funeral  expenses,  1041,  1045-1048. 
Legacies.    See  Payment  of  Legacies,  1182-1205. 
To  plead  statute  of  limitations  as  a  defense,  1050. 
To  file  proofs  of  loss  under  fire  insurance  policy,  589. 
To  pay  the  transfer  tax.     See  Transfer  Tax. 
Execution  Against. 

As  a  basis  for  accounting,  1424. 
Functions  of. 

Contrasted  to  those  of  trustee,  1320  et  seq. 
How  commissions  affected,  1356. 
Kinds  of. 

Ancillary.    See  Ancillary  Administration,  731-765. 
Accounting  by,  1420,  1435,  1436. 
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^xetntor— continued. 

Kinds  of — continued. 

Of  deceased  executor,  etc.   (see  Executoe,  etc.,  of  Deceased 
ExECUTOK),  774-783. 

Accounting  by,  775,  781,  1420,  1431. 
Presumption  of  continuity  of  possession  by,  776  et  seq. 
Limitation  on  obligation  to  account,  776-780. 
Surviving,  1433. 

May  complete  administration,  1433. 
Accounting  by,  1433. 
Lktteks  to.    See  Letters  Testamentary. 

Objections  to  issuance  of,  how  presented,  596. 
How  disposed  of,  596-603. 
How  obviated,  603. 
Revocation  of.     See  Eevocation  of  Letters, 
Liability  of. 

For  acts  or  defaults  of  co-executor,  920,  921. 
To  pay  value  of  exempt  property  negligently  omitted  to  be  set 
apart,  1450. 
Must  be  actually  set  apart,  to  avoid,  1451. 
To  account,  a  general  obligation,  141ii. 

Extends  to  every  act,  and  neglect  to  act,  1416. 
For  wliat  his  decedent  should   have  accounted  for,  135,  776- 
780,  1275. 
(See  Executors,  etc.,  of  Deceased  Executor,  etc) 
Is  limited  to  assets  of  estate,  1444. 
To  pay  transfer  tax  (see  Transfer  J'ax),  1162. 
His  own  debt  to  estate,  9ri7,  1473. 
Costs,  awarding  against  him  personally,  276. 

In  action  against  liim,  1013,  1015.     See  Costs. 
Burial  expenses,  1015.     See  Payment  of  Debts,  subhead  Fu- 
neral Expenses. 
Misconduct  of. 

Effect  on  right  to  commissions,  1481. 
Objections  to  Issuance  of  Letters  to. 
When  may  be  made,  597. 
By  whom  made,  597. 
Chaiacter  of,  597. 

Must  be  specific,  597. 
Form  of,  598. 
Answer  to,  599. 

Inquiry,  and  stay  thereon,  599,  600. 
Surrogate's  action  thereon,  600. 

His  discretionary  power,  600,  601. 
Has  more  under,  §  2612,  601. 
Effect,  whei-e  same  person  is  also  trustee,  602. 
How  obviated,  603. 

Effect  of  provision  in  will,  604. 
What  is  "  adequate  security,  "604. 
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Execntor — continued. 

Objection  to  Issuance  of  Letters  to — continued. 
Bond  to  obviate ;  details  of,  604,  605. 
Excepting  to  sureties  upon,  605,  603. 
Powers  and  Rights  op. 

Are  derived  from  tlie  will,  580,  582. 
May  become  "  consenting  creditor,"  when,  37. 
Prefer  certain  debts,  38. 
Receive  surplus  moneys,  38. 
Bight   to  receive  limited  letters  pending  appeal  from  probate 
decree,  255. 
In  order  to  the  preservation  of  the  estate,  255. 

Code  provisions,  255. 
What  expenditures  he  may  in  such  case  make,  256,  257. 
Surrogate  should  make  order,  255,  256. 
How  long  limited  powers  endure,  256. 
Three  respects  in  which  powers  limited,  256,  257. 
Payment  of  debts  pending  appeal,  257. 
Before  receiving  letters,  580. 
What  acts  justifiable,  581. 

As  to  partnership  affairs  of  testator,  581. 
As  to  taxation  on  decedent's  property,  682. 
As  to  insurance  policy,  590. 
What  acts  can  be  later  disavowed,  583. 

Only  where  inequitable,  583. 
To  put  in  proofs  of  loss  under  insurance  policy,  589. 
To  offset  debt  against  legacy,  1215,  1505. 
To  commissions  (see  Accounting  for  the  Estate).- 
To  have  his  account  judicially  settled  (see  same). 
To  have  his  costs  (see  same). 
To  retrain  from  pushing  contested  will,  302. 
But  he  cannot  stop  the  proceeding,  302. 
Which  anyone  else  may  then  prosecute,  302. 
Pending  proceedings  to  revoke  letters,  510. 
Qualifying  bt. 

What  it  means,  588. 
Effect  of  failure  to,  606,  607. 
Oath  required,  588. 

Form  of,  589. 
Time  for,  589,  606. 

When  no  security  required,  589. 
Should  be  done  promptly,  589. 
So  as  to  protect  contract  rights,  589,  590. 
When  security  required,  thirty  days,  606. 
Code  provisions,  606,  607. 
Bond. 

Testator  may  dispense  with,  604. 

But  Surrogate  may  require,  when,  604. 

Given  to  obviate  objections  to  issuance  of  letters,  603. 
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Executor — cantinued. 

Qualifying  by — continued. 

Details  of  bond  and  procedure,  604,  605. 
(See  Official  Bond.) 

Disiibility,  when  may  be  removed,  611,  612. 

Whereupon  supplementary  letters  issue,  612. 
Code  provision,  61'2. 
Renunciation  of  Appointment  by. 
Code  provision,  590. 
Must  be  written  and  acknowledged,  590,  592. 

Form  of,  591. 
Oral,  in  open  court,  valid,  591. 

But  cannot  be  orally  recalled,  591. 
Only  recalled  by  retraction,  590. 
(See  Ret K action.) 

Executed  with  same  formality,  593. 
Form  of,  593. 
Must  precede  issuance  of  letters,  594. 

After  that,  resignation  alone  available,  593,  594. 
May  necessitate  appointment  of  administrator  c.  t.  a.,  620. 

Executor  or  Administrator  of  Deceased  Executor  or  Admin- 
istrator. 

Double  status  of,  774. 

In  respect  of  estate  of  his  immediate  decedent,  774. 

And  of  that  lately  represented  by  decedent,  774. 
Cannot  administer  estate  of  first  decedent,  774. 
Is  a  temporary  custodian,  if  it  come  to  his  hands,  774. 
Protection  of  beneficiaries  of  first  decedent's  estate,  774-776. 

Code  provision  (§  2606),  775,  776. 
May  account,  or  be  compelled  to  account,  for  pmperty  come  into 
his  decedent's  hands,  775. 

Section  must  be  timely  availed  of,  776. 

Successor  of  deceased  representative  may  apply  Immediately 
for  accounting,  776. 
Presumption  of  continuity  of  possession,  777. 
Presumption  against  commingling  of  trust  funds,  777. 
Inventory  of  predecessor  not  conclusive  against,  986. 
Court  of  equity  will  not  call  to  account,  778. 
Effect  of  §  2606,  since  amendment  of  1884,  777,  778. 
Since  amendments  of  1901  and  1902,  780. 
Limltati(ms  on  Surrogate's  power  over,  780,  781. 
To  whom  may  be  compelled  to  pay  and  deliver  money  and  other 

property,  780,  781. 
Voluntarily  accounting,  cannot  account  for  decedent's  entire  es- 
tate, 781. 
Since  1891,  can  only  be  called  to  account  once,  782. 
When  right  to  compulsory  accounting  by,  may  be  lost,  782,  783. 
Accounting  by,  1431. 
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Exeniplifled  Copy  of  Will : 

Rule  as  to  use  as  evidence,  497,  498. 

Code  provisions,  497,  498. 
Record  of,  497  et  seq. 

Exemption : 

Of  property,  in  favor  of  widovir,  etc.,  of  a  man  dying,  leaving  a 

family,  974,  978,  979. 
Not  affected  by  separation  agreement,  980. 
Pecuniary  equivalent  allowed  in  lieu  of  specified,  981. 
Right  to,  is  absolute  right,  1451. 
Neglect  to  set  apart  property  subject  to,  1450. 

Code  pi'ovision,  1451. 

Citation  aud  decree  in  proceedings  thereunder,  1451. 
(See  Inventoky  OF  Assets.) 

From  transfer  tax  (see  Tbansfer  Tax),  1103. 

Expectant  Estate : 

Appraisal  of,  under  transfer  tax  law,  1130-1137. 
(See  Transfek  Tax.) 

Expenses : 

Which  representative  may  incur,  295,  1439  et  seq. 

Clerk  hiie,  296. 

Costs,  'ji89  et  seq. 

Counsel  fees  (see  Attoknet's  Fees,  Costs  in  Scbrooates' 
CouKTS),  289  et  seq.,  1495. 

For  preparing  account,  295-296,  1440. 

Car  fares,  1450. 
Vouchers,  should  be  taken  for,  1448. 
Funebal. 

A  proper  disbursement,  1041,  1045. 

Apparent  exception  to  rule,  1042. 

Preferred  in  payment,  1045. 

Amendment  of  1901,  1045. 

A  charge  on  estate,  not  a  debt,  1042. 

Must  be  reasonable,  1045. 

Enforcement  of  agreement  as  to,  1043,  1044. 

Includes  "headstone,"  1045,  1047. 

Mournins  for  family,  1047. 
(See  Payment  of  Debts.) 

Experts : 

Forgery  of  signature  to  will,  300. 

Will  may  be  photographed,  300. 

Ink  may  be  tested,  300. 

Practice  defined  in  §§  803-809,  Code,  300. 
Inadmissible  as  to  signature  of  will  by  "mark,"  401. 
May  testify  to  opinion  from  facts  proven,  439,  454. 

Or  from  facts  observed  by  them,  439, 465. 
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Experts — continued. 

Ou  matters  on  which  they  are  experts,  454. 

If  they  qualify  as  such,  454. 
Evidence  how  given,  439,  454. 
Of  sanity  or  insanity  of  alleged  testator,  433,  439. 
Hypothetical  questions,  455. 
Must  assume  facts  proven  only,  456. 
May  be  overborne  by  lay  testimony,  433,  458. 
As  subscribing  witnesses,  455,  456. 
(See  Evidence;  Pkobatb  of  Will;  Witnbss.) 

False  Suggestion : 

Of  material  fact;  revocation  of  letters,  for,  853. 
(See  Revocation  OF  Lbttebs.) 


Correction  for  Jessup's  Surrogate  Practice,  page  1691,  Federal  Succes- 
sion Tax,  the  word  "repealed"  should  read 

"  omitted." 


reflerai  Succession  Tax :  Eepealed. 
Fees,  in  Surrogate's  Office : 

Power  of  New  York  aldermen  over,  abolished,  64. 

What,  abolished  by  act  of  1884,  64. 

Of  stenographers  (see  Stenographers),  67. 

Of  clerks,  for  copies  of  records,  67. 

Payable  to  person  ordered  to  attend,  in  discovery  proceedings,  958. 

Of  referee,  appointed  to  determine  disputed  claim  (see  Eefbkee), 

1031. 
Of  witnesses,  on  reference  of  disputed  claim,  1030,  1031. 
Of  executor,  etc.,  in  proceedings  to  sell  decedent's  land,  1303, 1304. 
(See  Costs.) 

Fiduciary  Eelationsliip : 

To  testator,  effect  of,  in  probate  proceedings,  460  et  acq. 
(See  Pkobate  of  Will;  Unduk  Influence;  Will.) 

Files: 

What  papers  to  be  filed  in  Surrogate's  oflSce,  193. 
Cannot  be  removed  from  office,  193. 
(See  Record.) 

Final  Decree  or  Order : 

Means  one  that  determines  a  proceeding,  179,  180,  200. 
And,  therefore,  appealable,  200. 
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Exemplified  Copy  of  Will : 

Rule  as  to  use  as  evidence,  497,  498. 

Code  provisions,  497,  498. 
Record  of,  497  et  seq. 

Exemption : 

Of  property,  in  favor  of  -widow,  etc.,  of  a  man  dying,  leaving  a 

family,  974,  978,  979. 
Not  affected  by  separation  agreement,  980. 
Pecuniary  equivalent  allowed  in  lieu  of  specified,  981. 
Right  to,  is  absolute  riglit,  1451. 
Neglect  to  set  apart  property  subject  to,  1450. 

Code  provision,  1451. 
Citation  and  decree  in  proceedings  thereunder,  1451. 


"'  Costs,  289  ei  seg.  -- 

Counsel  fees  (see  Attorney's  Fees,  Costs  in  Subrogates' 
Courts),  289  et  seq.,  1495. 

For  preparing  account,  295-296,  1440. 

Car  fares,  1450. 
Vouchers,  should  be  taken  for,  1448. 
Funeral. 

A  proper  disbursement,  1041,  1045. 

Apparent  exception  to  rule,  1042. 

Preferred  in  iiayraent,  1045. 

Amendment  of  1901,  1045. 

A  charge  on  estate,  not  a  debt,  1042. 

Must  be  reasonable,  1045. 

Enfnrcement  of  agreement  as  to,  1043,  1044. 

Includes  "headstone,"  1045,  1047. 

Mournin<;  for  family,  1047. 
(See  Payment  of  Debts.) 

Experts : 

Forgery  of  signature  to  will,  300. 

Will  may  be  photographed,  300. 

Inli  may  be  tested,  300. 

Practice  defined  in  §§  803-809,  Code,  300. 
Inadmissible  as  to  signature  of  will  by  "  mark,"  401. 
May  testify  to  opinion  from  facts  proven,  439,  454. 

Or  from  facts  observed  by  them,  439, 455. 
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Experts — continued. 

On  matters  on  which  they  are  experts,  454. 

If  they  qualify  as  such,  454. 
Evidence  how  given,  439,  454. 
Of  sanity  or  insanity  of  alleged  testator,  433,  439. 
Hypothetical  questions,  455. 
Must  assume  facts  proven  only,  456. 
May  be  overborne  by  lay  testimony,  433,  456. 
As  subscribing  witnesses,  455,  456. 
(See  Evidence;  Pbobate  of  Will;  Witness.) 

False  Suggestion : 

Of  material  fact;  revocation  of  letters,  for,  853. 
(See  Kevocation  OF  Letters.) 

Family  Tree : 

Helpfulness  of,  in  probate  proceedings,  83,303. 
(See  Consanguinity;  Descent;  Next  of  Kin. ) 

Federal  Courts : 

Jurisdiction  concurrent  with  Surrogates'  Courts,  51. 
Over  C(mstructi()n  of  wills,  51. 
To  enforce  probate  decrees,  51. 
But  not  over  probate  proceedings,  51,  52. 

Federal  Succession  Tax :  Repealed. 
Fees,  in  Surrogate's  Office : 

Power  of  New  York  aldermen  over,  abolished,  64. 

What,  abolished  by  act  of  1884,  64. 

Of  stenographers  (see  STENoauAPHEES),  67. 

Of  clerks,  for  copies  of  records,  67. 

Payable  to  person  ordered  to  attend,  in  discovery  proceedings,  958. 

Of  i-eferee,  appointed  to  determine  disputed  claim  (see  Refbkeb), 

1031. 
Of  witnesses,  on  reference  of  disputed  claim,  1030,  1031. 
Of  executor,  etc.,  in  proceedings  to  sell  decedent's  land,  1303, 1304, 
(See  Costs.) 

Fiduciary  Relationship : 

To  testator,  effect  of,  in  probate  proceedings,  460  et  aeq, 
(See  Pkobate  of  Will;  Undue  Influence;  Will.) 

Files : 

What  papers  to  be  filed  in  Surrogate's  office,  193. 
Cannot  be  removed  from  office,  193. 
(See  Record.) 

Final  Decree  or  Order : 

Means  one  that  determines  a  proceeding,  179,  180,  200. 
And,  therefore,  appealable,  200. 
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Final  Accounting.    See  Accounting  for  the  Estate. 
Findings  of  Fact  and  Conclusions  of  Law  : 

Practice  assimilated  to  General  Practice,  142,  144. 
Must  be  separately  stated,  141. 

This,  by  virtue  of  §  2545,  141. 

Wliieh  is  mandatory,  141. 

How  affected  by  §  1022,  137,  141. 
Must  be  requested,  at  settlement  of  case,  141,  142. 

And  exception  taken  to  refusal  to  find,  141,  144,  239. 
Surrogate  must  always  make,  141,  143,  144,  239. 

Upon  trial  of  issue  of  fact,  143,  144. 

§  998  controls  otherwise,  143. 

If  he  do  not,  case  may  be  remitted,  144,  145. 

And  unless  appellant  requested  and  excepted  to  refusal,  omis- 
sion will  not  avail,  145. 
Rule  where  refelee's  report  comes  in,  137,  143,  144. 
Exceptions  may  be  taken  to  both,  141. 

And  to  refusals  to  find,  141. 
If  no  exceptions,  no  question  is  presented  for  review,  142,  239. 
Importance  of  exceptions  stated,  142,  239. 
Surrogate  should  note  assent  or  refusal  to  each  finding,  146. 
By  referee  (see  Befekee),  137,  141. 

Fixtures : 

When  assets  (see  Inventobt  of  Assets),  976. 

Foreclosure : 

Of  mortgage  on  decedent's  land;  effect  of,  on  proceedings  to  sell, 
etc.,  1311. 
Order  for  stay,  because  of,  1311-1313. 
Distribution  of  surplus  on,  paid  into  Surrogate's  Court,  1317. 

Foreign  Consal : 

Right  to  administer,  698-701. 

Foreign  Corporation : 

Service  of  citation  on,  by  publication,  or  without  the  State,  85. 
stocks  of.     See  Tbansfeb  Tax. 
Bonds  of.     See  Teansfee  Tax. 

Foreign  Executor : 

Effect  of  remitting  funds  he  has  administered  into  this  State,  48. 
(See  Ancillary  Administkation;  Execiitok.) 

Foreign  Executor  or  Administrator  : 

May  reduce  to  possession  assets  here,  49. 

And  so  defeat  local  administration,  49. 

But  not  if  local  representative  is  already  acting,  49. 
Has  no  representative  status  here,  734,  765. 

When  may  sue  or  be  sued  here,  734,  735,  766. 
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Foreign  Executor  or  Administrator — continued. 

Only  where  individually  entitled  or  liable,  "735,  766. 
Mere  form  of  action,  or  pleadings  not  conclusive,  766,  767. 
Policy  of  our  courts  is  to  assist,  not  embarrass  foreign  forum,  167. 
Assignee  of,  may  sue  when  assignor  could  not,  767,  768,  770. 
Acts  of,  apart  from  character  as  suitor,  when  valid,  768-770. 
Eight  of,  to  collect  and  receipt  for  debts  due  within  this  State, 

769,  770. 
Distinguished  from  non-resident  representative  who  has  received 
letters  here,  770. 
(See  Ancillary  Administbation.  ) 

Foreign  Letters.     See  Ancillary  Administration. 
Foreign  Probate : 

Administration  in  this  State  under,  what  sufficient  proof  of,  734. 

Foreign  Will : 

When  provable  here,  9,  39,  40,  41,  42. 
Effect  of  locus  of  property  willed,  41,  42. 
Signature  of,  396,  397. 

Letters  under.     See  Anoillabt  Administeation. 
(See  Probate  op  Will.) 

Forgery : 

(See  Expert  Evidence.)  ' 

Misspelling  testator's  name  raises  no  presumption  of,  402. 

Forms.    See  Index  of  Precedents. 
Foster  Parent.    See  Adoption. 
Fraud  : 

Surrogate  cannot  set  aside  for,  11. 

But  may  pass  on,  as  to  factum  of  will,  43. 
This  right  exclusive,  43. 

In  destruction  of  will,  .568  et  seq. 

By  representative  in  securing  releases,  1463. 
(See  Undue  Influence.) 

Obtaining  letters  by  "false  suggestion"  of  fact,  853. 
(See  Revocation  of  Letters.) 

lu  obtaining  decree  discharging  executor,  925-927. 

Continuing  liability  of  sureties  on  bond,  925-927. 

Freeholder.    See  Real  Property,  Proceedings  to  Sell, 

M:iy  be  compelled  to  account,  1438, 

Funeral  Expenses: 

Duty  of  decedent's  representative,  to  pay,  1041,  1045. 
(See  Expenses.) 

Sale,  etc.,  of  real  property  of  decedent,  to  pay.     See  Payment 

OF  Debts;   Real  Property,  Proceedings  to  Sell,  etc, 
May  be  allowed  after  sale,  1296, 
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Future  Estate : 

Appraisal  of,  under  transfer  tax  law  (see  Tbansfeb  Tax),  1130. 

Gambler,  Professional : 

When  denied  right  to  administer,  696,  697. 

General  Guardian.    See  Guardian. 
General  Legacy.    See  Legacy. 
Gift  Causa  Mortis : 

Transfer  tax  on,  1112,  1114-1116. 

Gift  inter  tItos  : 

No  transfer  tax  on,  1112. 

Guardian : 

Defined,  1359. 

Kiuds  of,  enumerated,  1359. 
Is  a  trustee,  but  only  in  a  general  sense,  1824. 
In  Socage. 

When  infant  deemed  to  have,  1859. 
Who  entitled  to  office,  1359. 
Supersession  of  authority  of,  1359. 
Mother  is,  jointly  with  father,  1359. 
Duties  of,  prescribed,  1359,  1360. 

Statutory  provision,  13tiO. 
Penalty,  for  devastavit  by,  1360. 
Is  judicially  lecognized,  1360. 
Infant  must  have  real  property;  1360. 
Powers  and  disabilities  of,  1360,  1861. 
General. 

When  may  appear  for  ward,  95,  99,  100. 
Cannot  waive  issuance  of  citation,  05. 

Though  he  can  appear,  95. 

And  so  give  jurisdiction,  95. 
He  is  primarily  entitled  so  to  do,  99,  100. 
If  he  is  actually  and  legally  general  guardian,  103,  104. 
But  parent,  or  guardian  in  socage,  has  not  this  right,  104. 
If  he  does  not  appear,  special  guardian  must  be  appointed,  100. 

Kotioe  of  application,  however,  to  be  served  on  general  guard- 
ian, 99,  190. 
If  he  appear,  must  show  by  afudavit,  that  he  has  no  interest  ad- 
verse to  infant,  99,  100. 
Official  bond  of,  895,  896. 
(See  Official  Bond;  Pkobate  of  Will.) 

Modes  of  appointment  of,  enumerated,  1361. 
Payment  of  legacy;  or  distributive  share  to,  1375,  1506. 

Code  provision,  1375-1377. 

Special  bond,  running  to  infant,  1375. 

Guardian's  duty;  accounting,  1376. 
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Guardian — continued. 

General — continued. 

Kevocatlon  of  letters  of.     See  REVOOATloiq'  of  Lbttebs. 
General  maintenance  of  ward,  1399-1402. 
Income  Is  primary  fund  for,  1399. 
Payments  must  be  for  support  and  education,  1400. 
Encroachments  upon  principal,  wlien  allowed,  1401. 
Tests  of  permissible  expenditures,  1402. 
Functions  of  guardi-.m  by  nature,  1400. 
Power  of,  to  deal  wicli  ward's  property,  limited,  1402. 
No  inlierent  power  of  conversion,  in,  1402. 
May  be  permitted  to  purchase  land  for  ward,  1402. 
Limitations  on  power  of  conversion,  1403. 

Election  by  ward,  at  majority,  1403. 
Cannot  profit  by  dealings  with  estate,  1403. 
Rule,  where  is  also  administrator,  etc.,  1404. 
Right  to  incur  reasonable  expenses  in  administration,  1404. 
General,  Appointed  by  Suekogatb. 
Power  to  appoint;  conferred,  1361. 
Code  provision,  1361. 
How  exercised,  13(51. 
How  defeated,  1362. 

Conditions  annexed  to  exercise  of,  1362. 
Practice  on  application  for,  1362. 
Appointment,  when  infant  over  fourteen,  1362. 

Petiticm;  when  and  by  whom  presented,  1362,  1363. 
Code  provision,  13J2,  1363. 
Contents  of;  Code  provision,  1363. 
Presented  to  which  Surrogate,  1363,  1364. 
Where  infant  non-resident,  1364. 
By  infant,  form  of,  1365,  1366. 
Affidavit,  to  accompany,  1366. 
Consent  of  guardian,  to  accompany,  1366. 
Oath  of  guardian,  to  accompany,  1366. 
Citation;  mode  of  service  of,  1363. 

Where  petitioner  married  female,  1364. 
Code  provision,  1364. 

General  rules  of  practice,  governing,  1364. 
Waiver  of  issuance  and  service  of,  13o6. 
Form  of  such  waiver,  1367. 
Surrogate's  duty  on  return  of,  1367. 
Code  provision,  1367,  1368. 
Facts,  to  be  sliown  to  Surrogate's  satisfaction,  1368. 
As  to  residence  of  infant,  1368. 
Amount,  character,  etc.,  of  property,  1368. 
As  to  living  relatives,  1368. 
Who  to  be  appointed,  1369. 

Infant  may  nominate,  1369. 
Is  discretionary  with  Surrogate,  1369. 
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Gnardian — continued. 

Genekal,  Appointed  bt  Suhbogate — continued. 
Fitness  of  parent,  as  appointee,  1369. 
Near  of  kin,  preferred  to  strangers,  1369. 
Provision  for  parental  access,  1370. 
Status  of  remarried  raotlier,  1370. 
Keview  of  Surrogate's  discretion,  1370. 
Appointment,  when  infant  under  fourteen,  1370. 
Surrogate  nominates,  1370. 
Only  temporary,  1370. 
When  term  of  office  expires,  1370,  1371. 
Code  provision,  1370,  1371. 
Powers,  duties  and  liabilities  of  guardian,  1371. 
Code  provision,  1371. 
Of  property;  inquiry  by  Surrogate,  before  appointment,  1371. 
Code  provision,  1372. 
Decree  appointing;  when  rendered,  1372. 
Form  of,  1372,  1372. 
Limitation  in,  as  to  letters,  1373. 
Qualification  by  appointee,  1373. 
Bond;  its  condition,  1374. 

With  limited  liability,  1374. 
(See  Official  Bond.) 
Of  person;  oath  required,  1374. 

Bond  may  be  required,  897,  898,  1374. 
Code  provision,  897,  898,  1374. 
Rule,  in  New  York,  as  to  bond  and  sureties,  1375. 
Sufficiency  and  deficiency  of  sureties,  1375. 
Compulsory  judicial  settlement  of  account  of,  1433,  1436. 
Ancillary;  appointment,  etc.,  of,  1377-1379. 
Petition;  requisites  of,  1377,  1378. 

To  be  accompanied  with  what,  1378. 

Foreign  letters  only  enable  foreign  guardian  to  present, 

1378. 
What  foreign  guardian  must  show,  1379. 
What  verification  sufficient,  1379. 
Form  of,  1380,  1381. 
Decree  appointing,  1380. 

When  and  how  made,  1380. 
Code  provision,  1-380. 

What  security  foreign  guardian  must  have  given,  to  pro- 
cure, 1380. 
Form  of,  1382,  1383. 
Effect  of  letters  to,  1383. 
Code  provision,  1383. 
Additional  security  not  exigible  from,  1383,  1384. 
Supervision  and  control  of,  by  Surrogate,  1392. 

Inventoiy  and  account;  to  be  filed  anniially,  1392,  1398. 
Code  provision,  ;39g,  1393, 
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Gnardian — continued. 

Genebal,  Appotnted  by  Subrogate— continuefi. 
Section  directory  only,  1393. 
Surrogate  may  compel,  1393. 
Effect  of  disobedience,  1393. 
Form  of,  1394. 
Affidavit  to;  form  of,  1395. 
Contents  of,  1395,  1396. 
Code  provision,  1395,  1396. 
Account;  to  be  annually  examiued,  1396. 
Proceedings  where  defective,  1396. 
Code  provisions,  1396,  1397. 
Maintenance  of  infant;  Surrogate's  power,  1397. 
Code  provision,  1397. 

Compelling  payment,  or  delivery  of  property  to  ward,  1397. 
Cases  construing  this  power,  1398,  1399. 
Reimhursement  for  expense  of  securing  appointment  not 

authorized,  1399. 
Services  rendered  prior  to  appointment,  1399,  1400. 
Disbursements  through  natural  guardian,  1400. 
Personal  liability  on  contracts,  1400,  1401. 
Functions,  as  disburser  of  special  fund,  1401. 
Weighing  propriety  of  particular  payments,  1402. 
Judicial  settlement  of  account  of,  1410,  14:33-1437. 
Compulsory;  at  whose  instance,  1410. 
Code  provision,  1410. 
Covers  guardians  of  person,  1410,  1411. 
And  those  by  will  or  deed,  1411. 
At  ward's  instance,  after  majority,  1411. 

Defense  of  agreement  of  adjustment,  in  such  case, 
1411. 
Petitioner  must  bring  himself  within  the  section,  1411. 
Eeirabursement,  how  secured  on,  1411,  1412. 
Decree  on,  contents  of,  1412. 
Surety's  right  to,  1412. 
When  required  of.guardian  of  person,  1412. 

Code  provision,  1412. 
After  decease  of  guardian,  1413. 
Cimtinuance  of  guardian's  liability  to,  1413. 
Kunning  of  statute  of  limitation,  as  to,  1413. 
Voluntary;  may  be  had,  1413,  1433-1435. 
Code  provision,  1413,  1414. 
Contents  of  petition  for,  1413,  1414. 

Proper  method   of   determining    balance  in  guardian's 
favor,  1414. 
( See  Accounting  fob  the  Estate.  ) 
By  Will  oe  Deed. 

No  authority,  unless  will  proved,  or  deed  recorded,  1404. 
Code  provision,  1404,  1405. 

107 
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GnavAian— continued. 

By  Will  or  Deed — continued. 

Implied  renunciation,  where  deed  not  recorded  within  three 
months  after  grantor's  death,  1404,  1405. 
Eights,  powers,  duties  and  liabilities  of,  1405. 
Appointment;  implies  deatli  of  parent,  1405. 

Permitted  only  by  parents,  residents  of  State,  1408. 
Continuation  of  oifice  of,  1406. 
Griindparent  not  wil;liin  statute,  1406. 
Must  qualify  within  30  days,  1406. 

Code  provision,  140(),  1407. 

Filing  afiadavit  of  objections  to  issuing  of  letters,  1407> 
Kenunciation,  hefore  qualification  of,  1407. 
When  letters  to  issue  to,  1407. 
Supervision  and  control  of,  by  Surrogate,  1407. 

Code  provision,  1407,  1408. 
Inventory  and  intermediate  account  may  be  required  of,  1408V 

Annual  repetition,  1408. 
Kemoval  of;  Surrogate  has  power  to  make,  1408. 

Code  provision,  1408. 

Causes  for;  reference  of  questions,  1409. 
Kesignation  of;  may  he  allowed,  1409. 

Code  provision,  1409. 
Decree  revoking  letters;  on  removal  or  resignation,  1409. 

Contents  of  such  decree,  1409,  1410. 
Appointment  of  successor  to,  1410. 

Code  provision,  1410. 
Judicial  settlement  of  account  of,  1410-1415. 

Procedure  for,  assimilated  to  that  in  case  of  Surrogate's  guard- 
ians, 1410,  1414. 
Code  provisions,  1410,  1414. 
(See  Accounting  fob  the  Estate.) 

Guardian  ad  Litem : 

No  bond  required  of,  by  statute,  895. 
(See  Official  Bond.) 

Appointment  of,  under  transfer  tax  law,  1140,  1141. 
When  need  not  be  appointed,  91,  1141. 
In  proceedings  to  sell,  etc.,  decedent's  real  property,  1244. 
Irregularities  in  appointment  not  fatal,  when,  1292,  1293. 
In  proceedings  to  revoke  letters  of  general  guardian,  1390. 
(See  Special  Guabdian.) 

Half  Blood : 

Belatives  of,  take  equally  with  whole  blood,  1504,  1519,  1520. 
Are  postponed  to  whole  blood,  in  right  to  administer,  693. 

Handwriting : 

Of  testator,  when  to'  be  proved,  354, 
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Handwriting — continued. 

Of  subsciibing  witness,  when  to  be  proved,  354. 
Must,  be  absent  from  the  State,  355. 

Under  circumstances  which  satisfy  tlie  Surrogate  that  his 
testimony  cannot,  with  due  diligence,  be  had  by  commis- 
sion, 855. 
Meaning  of  "due  diligence,"  in  this  connection,  356. 
Absence  procured  by  contestant  su£6cient,  356. 
Dead,  proof  of,  356. 
(See  Evidence;  Pkobate  of  Will.) 

Headstone  for  Decedent's  Grave : 

A  proper  item  of  funeral  expense,  1045,  1047. 
If  reasonable  in  amount,  1045,  1047. 

Healtli  Oflftcer.    See  Public  Administrator. 
Hearings  and  Trials : 

(SeePsACTiCE;  Trial  bt  Juby;  Pbocebdings.) 
General  discussion,  136-178. 

In  Surrogates'  Courts,  similar  to  other  courts  of  record,  136. 
Practice  in,  described,  136,  137. 
Short  notice  of  motion,  186. 
Rules  as  to  examination  of  witnesses,  137. 
On  proceeding  to  revoke  probate,  511   et  seq. 

Heir: 

Definition,  114. 

What  term  includes,  114. 

Surrogate  may  determine  who  is,  116. 

Implies  death  of  ancestor,  114. 

Nemo  est  haeres  viventis,  114. 
When  may  mean  next  of  kin,  116. 
Acquires  rights  not  by  his  own  act,  114. 
But  by  operation  of  law,  114. 
i.  e.,  statute  of  descent,  114. 
Therefore,  murderer  cannot  inherit  from  one  whom  he 

murders,  114. 
Neither  by  act  of  testator,  114. 
Is  either  lineal  or  collateral,  114. 

Lineal  includes  adopted  child,  114. 
Illegitimates,  114. 
Under  certain  limitations,  115. 
Surrogate  not  to  pass  on  rights,  116. 
When  may  distribute  to,  116. 

Heirship : 

Probate  of.    See  Probate  op  Heirship. 
(See  Devisee;  Next  of  Kin.) 
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Holographic  Will.    See  Will. 

Due  execution  must  be  proved  as  clearly  as  any  otlier,  409. 

e.  g.,  as  to  publication,  408. 
PresumptiOQ  as  to  testator's  acts,  428. 
Effect  on  claim  of  undue  influeuce,  468. 

Hotchpot : 

Term  explained,  1500. 
Kule  as  to,  1500,  1501. 

Hotel : 

Keeper  of,  in  New  York,  to  report  to  public  administrator,  833. 
(See  Public  Administbator.) 

Bills,  vouchers.    See  Accounting  fob  the  Estate. 

linsbaud : 

Kights  under  statute  of  distribution,  114,  117,  1515. 

English  rule,  117. 
Is  not  one  of  next  of  kin,  114,  117,  124. 

But  may  be  included,  if  intent  of  testator  is  clear,  124. 
Is  a  "  person  interested,"  114,  124. 
May  petition  for  probate  of  wife's  will,  124.  ' 

Kights  of,  how  affected  by  divorce,  125. 
Jvre  marili  considered,  1515. 
Transfer  tax  on  property  passing  by,  1112. 
Of  decedent,  entitled  to  letters  of  administration,  686-888. 
(See  Letteks  OF  Administuation;  Mabbiage;  Wife.) 

Hypothetical  Questions : 

(SeeExPEETs;  Tbstamentaby  Capacity.) 

Idiots  and  Imbeciles : 

Service  on,  how  made,  90 
(See  Seevice  of  Citation.) 

Idiot  cannot  be  testator,  443.    (See  Testamentary  Capacity.) 

Illegitimates : 

When  deemed  lineal  "  heirs,"  114,  1151. 
Modified  riglit  of  inheritance,  115,  1516. 
In  raotlier's  property,  115,  1516. 
In  default  of  lawful  issue,  115,  1516,-1517. 
Under  domestic  relations  law,  115. 
How  far  retroactive,  115. 
Vested  interests  protected,  115,  116. 
This  does  not  affect  right  of  next  of  kin,  to  administer,  115. 
Surrogate  can  determine  who  is,  116. 
Legitimatized  by  subsequent  marriage,  1517. 
Eight  to  administer  discussed,  688. 
When  can  have  no  "  next  of  kin,"  1517. 
(See  Next  of  Kin.) 
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Illicit  Cohabitation : 

Not  marriage,  319. 
May  become  so,  318. 

How  will  of  woman  afEected  by,  318,  319. 
Of  man  afEected  by,  318,  319. 
(See  Divorce;  Makbiagb.) 

Illiterate : 

May  be  refused  letters  of  administration,  695. 
(See  Lettbbs  of  Administkation. ) 

Improvidence : 

Disqualifies  for  executorship,  585  et  seq. 
Disqualifies  from  administering,  690,  697. 
Revocation  of  letters  for,  843  et  seq. 
(See  Revocation  or  Letters.) 

Income : 

Surplus,  Surrogate  cannot  direct  payment  to  creditor,  34,  35. 
Resort  must  be  had  to  equity,  35. 

Indenture : 

Of  child,  as  apprentice,  948.. 
(See  Adoption.) 

Indigent  Person : 

Legatee,  advance  of  legacy  to,  1194-1199. 
(See  Payment  of  Legacies.) 

Infamons  Crime : 

Disqualifies  to  administer,  698. 
What  is,  698. 
(See  Letteks  of  Administration;  Letters  Testamentary.) 

Infant : 

Cannot  devise,  382,  383. 

Male  over  18  can  will  personalty,  382. 

Kemale  over  16  also,  382. 

Cannot  receive  letters,  46. 

If  issued  to  him,  they  are  void,  46. 

Guardian  of,  entitled  to  letters  of  administration,  684,  693. 

Adoption  of.     See  Adoption. 

Child  of  decedent,  exemption  in  favor  of,  974,  978,  979. 
(See  Inventoby  of  Assets.  ) 

Party  to  proceedings  lo  sell,  etc.,  decedent's  real  property,  1244. 

Investment  of  share  of,  in  proceeds  of  sale,  etc.,  of  decedent's  real 
property,  1310. 

General  guardianship  of.    See  Guardian. 
DoMiciL.    (See  Residence.) 

Is  that  of  parent,  46. 
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Infant — continued. 

DoMiciL — continued. 

Sometimes  that  of  general  guardian,  46. 
As  A  Pabty. 

How  citation  addressed  to,  77. 

Notice  of  necessity,  of  special  guardian,  77. 
How  service  made  upon.     See  Sbbvice. 
Code  provision,  Infant  over  14,  90,  91. 
Under  14,  91. 
To  accounting,  in  New  York  County,  107,  108. 

No  default  against,  108. 
Intervening,  should  at  once  petition  for  special  guardian,  131  n. 
Or  Surrogate  will  appoint,  132,  339. 
(See  Pakties.  ) 
Eights  or. 

Cannot  waive  citation,  95. 

Protection,  in  special  proceeding.     SeePABTlES;  Special  Guard- 
ian. 
Code  provisions  as  to  status  in  actions,  not  applicable  in  Surro- 
gate's Court,  103. 
Unaffected  by  acts  of  disqualified  Surrogate,  31,  32. 

Appearance,  for  him,  of  parent,  or  anyone  other 
than  general  guardian,  100,  103,  104. 
(See  Adoption.) 

Infirmity : 

Effect  of,  on  testamentary  capacity.   See  Thstamentast  Capac- 
ity. 

Inhabitancy.      See    Jurisdiction  ;   Non-Residents  ;    Resi- 
dence. 
Inheritance : 

Eight  of  in  adopted  children,  931-933. 

Inheritance  Tax.    See  Transfer  Tax. 
Injunction  : 

In  action  under  2653a. 

Temporary  may  issue,  524. 

Final  judgment  may  direct,  517. 

Amendment  of  former  judgments  so  as  to  contain,  517. 

Insane :  1 

Insane  Delusion :   >(See  Testamentaey  Capacity.) 
Insanity :  J 

Insurance  Policy : 

When  a  basis  for  Surrogate's  jurisdiotioa,  48,  48, 
Proofs  of  loss  undei-,  589. 
Pending  long  contest,  589. 
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Insurance  Policy — continued. 

Duty  of  temporary  administrator,  590. 
Duty  of  executor,  589,  590. 
Rights  of  adopted  children  in,  941. 

Interest : 

On  funds  of  estnte.    See  Lettebs  op  Administration. 

In  temporary  admiuistration,  656,  657. 
On  unpaid  transfer  tax.     See  Tkansfeu  Tax. 

Interlineation  in  Wills : 

Effect  of,  discussed,  316  et  seq. 

In  one  of  duplicate  wills,  Zll. 
Proponent  must  show  making  before  execution,  316. 
In  pencil,  not  permanent  part  of  will,  314,  315. 
(See  Revocation  of  Will;  Will.) 

Intermediate  Account : 

Of  testamentary  trustee,  1427. 
Of  guardian  by  will  or  by  deed,  1427. 
Of  executors  and  administrators,  1421. 
Of  other  representatives,  1426. 
(See  Accounting  fob  the  Estate.  ) 

Intervening : 

Power  of  Surrogate  to  bring  in  necessary  party,  131. 

Practice  favorable  to  interested  parties,  340. 
Who  may  intervene  upcm  probate,  127,  338,  341. 
Devisee  or  legatee,  341. 
In  will  propounded. 
Executor,  trustee,  devisee  or  legatee  in  other  will,  341. 
Or  who  is  interested  in  sustaining  or  defeating  will  pro- 
pounded, 338,  341.  ^ 
May  support  or  oppose,  127,  341. 
In  any  proceeding,  127. 

If  possessed  of  necessary  interest,  127. 
Infant,  131  n. 

If  let  in,  should  at  once  apply  for  special  guardian,  131  n. 
Or  Surrogate  will  appoint,  131,  132,  339. 
Petition  necessary,  127. 

For  leave  to  come  in,  127. 

Which  should  state  facts  constituting  petitioner's  right, 

127,  128. 
Form  of,  129,  130. 
One  intending  to  intervene  cannot  move,  or  take  any  step  until  he 

is  actually  a  party,  127. 
Supplemental  citation  to  issue,  131. 

Petition  necessary,  127. 
Proceeding  suspended  until  intervention  complete,  343. 
Of  representative  of  deceased  party,  127,  129,  130  n. 
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Interyening— continued. 

Has  an  essential  right  to  come  in,  12?. 

Of  proponent,  ought  to  come  in,  and  go  on  With  probata, 

133. 
In  preference  to  any  other  party,  133. 
Unless  proponent  had  no  beneficial  interest,  133. 
e.  g.,  when  he  was  merely  executor,  133. 
On  appeal,  128. 

By  contestant's  counsel  granted  allowance  by  decree  re- 
fusing probate,  128. 
Mode  of,  may  be  prescribed  by  Appellate  Court,  128,  260. 
Order  granting  leave,  128. 
Form  of,  130,  131. 
Not  indispensable,  1.30  n.,  131. 

Issuance  and  service  of  citation  serves  same  purpose,  131. 
Mode  of;  by  order  of  Surrogate,  on  petition,  127,  128. 
On  Surrogate's  motion,  131,  132. 

No  matter  how  he  learns  of  party's  interest,132. 

Or  on  appearance  in  open  court,  and  filing  sworn 

claim  of  interest,  128. 
Must  be  on  notice  to  all  parties,  133. 
Not  ex  parte,  133. 
On  appeal,  128. 

Not  under  Surrogate's  control,  128, 
In  order  to  appeal,  128,  129. 
(See  Paeties.  ) 

Intestacy.    See  Intestate. 
Intestate : 

Under  foreign  law,  may  be  testator  here,  40. 
Here,  though  testate  abroad,  40. 
Defined,  674. 
(See  Administration;  Will.) 

Inventory  of  Assets : 

Duty  of  executor  or  administrator  to  make,  970. 
Should  be  made  in  a  leasonable  time  from  qualification,  970, 
Accuracy  of,  not  directly  impeachable,  971. 
Disputes  concerning,  await  accounting,  971. 
Contents  of,  prescribed,  971,  972. 
Code  provision,  971,  972. 

What  to  be  included  in,  with  out  appraisal,  978. 
(See  Exemption;  Widow.) 

Supplementary,  on  discovering  more  assets,  972. 
What  deemed  "  assets,"  for  purposes  of  inventory,  976. 
Code  pi'ovision,  976. 
Illustrative  table,  977,  978. 
Form  of,  including  oath,  972-975. 
Omission  of  representative  to  file,  984,  985. 
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Inventory  of  Assets— continued. 

Return  of,  986. 

Duplicate  to  be  filed  with  Surrogate,  988. 

One  representative,  on  neglect  of  others,  may  return,  986. 

Code  provision,  986. 
Presumptive  evidence  of  amount  and  value  of  estate,  987,  989,  997. 
Dispensing  with  by  will  against  public  policy,  987. 
Should  include  representative's  debt  to  estate,  987,  1473. 

Set-off  to  such  debt  should  be  stated,  988. 

So  as  to  statute  of  limitation,  988. 

Rule  where  executor,  etc.,  insolvent,  988. 
Compulsory  filing  of,  989. 
Who  may  apply  to  compel  filing,  989,  990. 
Order  on  such  application,  989. 

Warrant  of  attachment,  989. 

Code  provi.siou,  989,  990. 

When  costs  refused  applicant,  in  New  York,  990. 

Proof  of  interest  of  "  perscm  interested,"  990. 

Status  of  alleged  creditor,  as  applicant,  990. 

Only  the  statutory  inventory  demandable,  991. 

Motive  of  applicant  immaterial,  991. 

Form  of  affidavit,  on  application,  991,  992. 

Granting  application  discretionary,  993. 

Form  of  order  to  return,  or  show  cause,  993,  994. 

Such  order  to  be  personally  served,  994. 

Application  must  be  timely,  994. 

Effect  of  executor,  etc.,  answering  "  no  assets,"  994,  995. 

Form  of  such  answer,  995,  996. 
Conclusiveness  of,  996. 
Impeachable  only  on  the  accounting,  996. 
Executor,  etc.,  bound  to  show  alleged  depreciation,  996. 
Surrogate's  power,  in  proceedings  relating  to,  997. 

He  cannot  try  title  to  property,  997. 

May  pass  on  status  of  applicant,  998. 

Case  of  alleged  adopted  child,  998. 

May  construe  will,  when,  998. 

When  to  issue  warrant  of  attachment,  998.  999. 
To  be  furnished  by  public  administrator.     See  Public   Adminis- 

TRATOK. 

Effect  of,  as   evidence,   in  proceedings  to  compel  payment  of 

debt,  1078. 
Effect  of,  in  proceedings  to  sell,  etc.,  decedent's  I'eal  property, 

1254. 
Annual,  of  general  guardian,  1392. 
Of  guardian  by  will  or  deed,  1408. 

Investments : 

Supervision  by  Surrogate,  10. 

Revocation  of  letters,  for  unauthorized,  843-847. 
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Investments— conimwecZ. 

(See  Revocation  of  Lbttees.) 

By  testamentary  trustee,  1348-1351. 

Acting  under  directions  given  by  will,  1349-1351. 

Irregularity : 

Power  of  Surrogate  to  obviate,  75. 

Omission  to  appoint  special  guardian  does  not  divest  jurisdiction 
over  proceeding,  101. 
How  cured,  101. 

Effect  of  nunc  pro  tunc  order,  on  infant's  rights,  101. 
Error  in  entitling  proceeding  in  county  court,  when  county  judge 
acts,  will  not  invalidate  appointment  of  special  guardian,  102. 
(See  Defect;  Mistake.) 

Irrevocable  Will : 

Wills  ambulatory,  320,  321. 

So  far  as  Surrogate  is  concerned,  there  can  be  none,  320,  321. 
Such  wills  must  be  enforced  iu  equity,  320,  322. 
Kemedy  of  beneficiary,  320. 

Surrogate  cannot,  on  this  ground  merely,  deny  probate,  320,  322. 
Probate  transfers  legal  title,  323. 

Which  may  be  impressed  with  trust,  323. 

In  favor  of  party  with  whom  testator  contracted,  323. 

Who  need  not  contest  probate,  323. 

No  estoppel  wrought  by  failure  to  object,  323. 
Made  in  pursuance  of  antenuptial  agreement,  321. 
Possible  when  one  of  two  mutual  testators  dies,  321. 
Such  wills  must  be  treated  as  contracts,  320. 

And  enforced  as  such,  321,  322. 

If  based  on  good  consideration,  322. 

How  enforced,  320-322. 
(See  Will.) 

Issue : 

Birth  of,  effect  on  parent's  will,  304,  305. 

Joinder : 

Of  outsider,  in  administration.     See  Lettees  of  Administea- 

TION. 

Judgment : 

On  reference  of  claim  against  decedent's  estate,  1035. 
Against  estate,  not  barred  by  statute  relative  to  actions  by  cred- 
itors, 1033. 
Debt;  preference  in  payment  of,  1040,  1055. 
(See  Paymknt  of  Debts.) 

Status  of,  in  proceedings  to  sell,  etc.,  decedent's  real  prop- 
erty, 1248-1250. 
Creditor.    See  Ceeditob;  Pasties. 
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Judgment  of  Supreme  Court : 

Establishing  a  will,  must  be  recorded  in  Surrogate's  office,  39, 574. 

Must  be  carried  into  effect  by  Surrogate,  39,  496,  5*74. 

Letters  thereunder  issuable  only  by  Surrogate,  39,  564. 

Surrogate,  however,  must  issue  such  letters,  39,  574. 

(See  Action  to  Establish  Will.) 

Execution  under,  against  executors,  only  by  leave  of  Surrogate, 

38,  196.    See  Execution. 
Of  Appellate  Courts,  how  enforced  (see  Appeal),  269. 

Judicial  Settlement : 

Defined,  1326,  1417. 

Of  testamentary  trustee's  account,  1336. 

Of  accounts  in  Surrogates'  Courts.     See  Accounting  fob  the 
Estate. 

Jurisdiction  of  Surrogates'  Courts : 

Definition  of,  4. 
Code  provisions,  7-9. 

General  powers,  34,  35. 

Incidental  powers,  35,  36. 
Constitutional  provision,  36,  37. 
General  discussion;  ch.  11,  Part  1,  34-60. 
Table  showing  development  of,  7-9. 

Before  Revised  Statutes,  7-9. 

Under  Revised  Statutes,  7-9. 

Under  §  2472,  C.  C.  P.,  7-9. 

Illustrations  of  its  powers,  9-12. 
How  obtained,  57. 

Never  by  mere  consent,  11. 
Once  assumed  is  exclusive,  57,  330,  332. 

But  if  lost,  that  of  another  Surrogate  may  revive,  332. 
How  lost,  57. 

Not  by  defect  of  record,  57. 
May  be  lost  by  failure  to  serve  citation,  or  present  petition  within 

time  limited  by  statute,  72, 
Effect,  where  citation,  though  served  in  time,  proves  defective,  72, 
Effect  of  death  of  party  (see  Abatement;  Death),  98, 
How  affected  by  change  of  county  lines,  57,  58. 

Case  of  Westchester  County,  58, 

Time  change  occurs,  effect  of,  58,  59, 

Formal  order  necessary,  59. 

No  notice  required,  59. 

Order  transfers  matter  to  proper  county,  59. 
Code  provision,  59. 
Miscellaneous  cases  where  sustained,  9-11. 

Denied,  11-12,  34  n. 
Under  transfer  tax  law,  38,  44. 
Over  testamentary  trustees,  1324  et  seq. 
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Jurisdiction  of  Surrogates'  Courts — continued. 

Over  accountings,  53. 
Natuke  of. 

Special  and  limited,  4,  6. 
Extends  over: 

Probate  of  wills,  4. 
Administration,  4. 
Distribution,  4. 
Infants'  interests,  4. 
Originally  limited  to  express  statutory  powers,  5,  8. 
Extent  of,  before  Kevised  Statutes,  4,  6. 
Historical  sketch  referred  to,  39. 
Limited,  even  when  exclusive,  40. 
So,  must  be  affirmatively  shown,  5. 
And  tacts  alleged  to  show  it,  5. 
Effect  of  defective  allegation,  5. 
Not  only  as  a  Surrogate's  Court,  but  as  such  court  in  a  particular 

county,  44,  331. 
Depends  on  special  facts,  known  as  jurisdictional,  5. 
Implied  powers  asserted,  (i. 

Denied  in  Revised  Statutes  of  1830,  6. 
Statutory  (see  tables),  7-9. 
Growth  of,  7-9. 

Prerequisites  must  exist,  or  jurisdiction  will  be  denied,  5, 11. 
Consent  of  parties  ineffectual  to  confer,  11. 
So,  of  attorneys,  11. 
Basis  of. 

Stated,  40  et  xeq. 

Recital  of  jurisdictional  facts,  57. 

Citation  and  appearance  of  parties,  57. 

Residence  as  (see  Pkobate  of  Wills),  43-47,  330-335. 

Property  as  (see  Pkobate  of  Wills),  44,  47. 

Locus,  not  amount,  material,  44,  47,  48. 
In  State  must  be  actual. 
Wlien  must  be  "  unadministered,"  48. 
Although  improperly  brought  in,  335. 
Of  a  debt,  335. 

Is  at  residence  of  debtor,  335. 
Except  note,  bond,  etc.,  335. 
Code  provision,  335. 
Amount,  immaterial,  48. 

Folding  chair  enough,  48. 
Bible  and  earrings,  48. 
Insurance  policy,  48. 
Dbfect  of. 

Based  on  non-recital  of  jurisdictional  facts  available  only  on  ap- 
peal, 57. 
Such  a  defect,  how  cured,  57. 
By  voluntary  general  appearance,  94. 
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Jurisdiction  of  Surrogates'  Courts — continued. 

Over  SPECino  Sdbjects.    (See  Sukbogate,  Powebs.) 
Adoptioa  (see  Adoption),  37. 

Concurrent  with  county  courts,  37. 
Administration;  concurrent  with  state  courts,  53. 
Accountings;  concurrent  with  state  courts,  53,  54. 
Guardians;  concurrent  with  state  courts,  56. 
Infants'  interests,  4,  56. 
Probate  (see  Pbobate  of  Will),  how  exclusive,  39,  40, 

Upon  what  dependent,  40. 

Four  conditions  of,  40. 

Discussion  of  conditions,  40-44. 

Concurrent  (see  Concureent,  this  heading),  57,  330, 
331. 
Revocattion  of  probate,  34. 
Keformation  of  wills;  exclusive,  43,  44. 
Transfer  tax,  38.    (See  Transfer  Tax.) 

CONCUEBENT. 

With  Federal  courts,  38,  51. 

Over  naturalization,  it  seems,  51. 
Over  construction  of  wills,  51. 
But  not  over  probate,  51,  52. 
Which  is  in  rem,  51. 

Hence  not  removable,  51. 
U.  S.  Supreme  Court  decision,  51,  52. 
With  state  courts,  38,  52. 

To  establish  lost  will  (see  Lost  Will),  52. 
Formerly  only  in  Supreme  Court,  52. 
Now  Surrogates  also,  52. 
Over  administration,  53. 
Accountings,  53. 
Adoption,  37. 
Preventing  probate,  56. 
Guardians,  56. 
Establishing  validity,  etc.,  54. 

Distinction  diawn,  54. 
Construction  of  wills,  (?.  v.),  54,  55. 
With  other  Surrogates'  Courts;  Code  provision,  57,  330. 

Court  first  acting  has  exclusive  rights,  57,  331^ 
While  those  of  the  other  are  in  abeyance,  331. 
Exclusive. 

Of  other  Surrogates'  Courts;  Code  provisions,  38,  44. 
Once  rightly  assumed,  is  exclusive,  57. 

Code  provision,  57,  329. 
What  it  depends  on,  44. 

Effect  of  testator's  residence,  44,  331.    (See  Residents; 
Non-Residbnts.  ) 

Location  of  property  willed,  44,  334. 
Change  of  county  boundaries,  67,  58. 
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Jurisdiction  of  Surrogates'  Courts — continued. 

Exclusive — continued. 

Amount  of  property  immaterial,  48,  .330-334. 

Japanese  folding  cliair  sufficient,  48,  334. 

Family  Bible,  48,  334. 

Insurance  policy,  48. 

Debts  due  decedent,  48,  50,  51,  335. 

Promissory  note  actually  ia  county,  334, 335. 
Code  provision,  335. 
Of  all  other  courts,  38. 

Over  reformation  of  a  vrill,  43,  44. 
Over  probate,  to  what  extent,  38,  56. 

Questions  relating  to  factum  of  will,  43. 

Sucli  as  fraud,  undue  influence,  etc,  43. 
Over  issuance  of  letters,  38. 
Action  to  establish  a  will,  an  exception,  38,  39. 
But  terminates  in  office  of  Surrogate,  39. 
Who  alone  can  issue  letters,  39. 
And  who  must  record  the  judgment,  39. 
(See  Action  to  Establish  Will.) 
If  rightly  assumed,  unaffected  by  action  of  foreign 
court,  49. 
But  always  special  and  limited,  40. 
To  remove  executors,  etc.,  835,  836. 
Tbansfer  of. 

To  Supreme  Court,  in  New  York  County,  17. 

In  Kings  County,  16. 
Pending,  Surrogate  only  deprived  of  power  to  try  issues  referred, 
261. 
(See  Acting  Sukbogatb;  Supkbmb  Couet.) 
Effect  op  Appeal. 

Stated,  263,  264,  266. 
On  power  of  Surrogate  to  act,  266,  267. 
Pbesumption  of. 

Code  provisions,  56. 
From  recital  in  decree,  56. 
In  petition,  46. 
As  of  residence,  45. 
OvBB  the  Pbeson. 

How  acquired.     See  Appeabancb;  Citation;  Sebvicb. 
(See  Subrogate;  Subbogate's  Court.) 

Jury  Trial.     See  Trials  by  Jury. 

Kings  County : 

Public  administrator  in, 
(See  Public  Administeatoe. ) 

Kinship.    See  Next  of  Kin. 
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Land : 

Not  liable  for  decedent's  debts,  at  oominon  law,  1064. 
(See  Real  Pkopebtt,  Proceedings  to  Sell.) 

Lapsed  Legacy : 

Defined,  1218. 

Statutory  provision,  1218. 

Changes  common-law  rule,  1218. 

Where  legacy  is  to  several  persons,  1219. 

Lease : 

Sale  of  decedent's.    See  Real  Propektt. 
Belonging  to  decedent's  estate,  is  assets,  976,  978,  table. 
(See  Inventory  of  Assets.) 

Of  real  property  of  decedent,  executed  in  proceedings  to  collect 
debt.     See  Real  Property,    Proceedings  to  Sell,  etc. 

Legacy.     See  Payment  of  Legacy  : 

To  subscribing  witness,  when  avoided,  147,  149. 
Surrogate's  jurisdiction  to  determine  validity  of,  538  et  seq. 
In  payment  of  debt,  transfer  tax  on,  1149. 
(See  Transfer  Tax.) 

Specific,  preference  of,  1182. 

Not  a  basis  for  commissions,  1484. 
Kinds  of,  1182,  1183. 

Distinguished  from  demonstrative,  1184, 1185. 
General,  deference  of,  1184. 
Demonstrative,  payment  of,  1184,  1186. 
(See  Payment  or  Legacies.) 
Ademption  of,  1205-1207. 
Abatement  of,  1209. 
(See  Abatement  of  Legacy.) 

Refunding  of,  1211. 
(See  Refunding  Legacy.) 

Offset  to,  1215. 
(See  Offset.) 

Payment  of.    See  Payment  of  Legacy. 
Assent  by  executor  to,  effect  of,  1185. 

Should  not  give  where  assets  insufBcient  to  pay  debts, 
1186. 
Charged  upon  land,  1186,  1187. 
Intent  of  testator,  1186. 

Proof  of  extrinsic  facts,  1186. 
Action  for  legacy,  1187. 
Whom  to  join,  1187. 
Concurrent  jurisdiction  of  Supreme  Court,  1187. 
Interest  on,  1200. 

To  minor  child,  1201. 
To  widow  in  lieu  of  dower,  1201. 
Application  of,  to  pay  debts,  1186. 
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Legacy.    See  Payment  of  Legacy — continued. 

In  lieu  of  dower,  1186,  1201. 
(See  Lapskd  Legacy.) 

Legatee : 

Who  is,  123. 

Is  a  "  person  interested,"  114,  123. 

When  to  be  cited,  123. 

May  propound  -will,  123. 

Or  oppose  probate,  123,  380. 

And  propound  prior  will,  123,  380. 
ESect  of  assignment  of  interest,  123. 
Status  of  assignee,  123. 

On  distribution,  123,  124. 
Should  be  cited,  124. 
Receiver  deemed  an  assignee,  124. 
Under  will  probate  of  which  is  sought  to  be  revoked,  507. 

If  dead,  his  executor  or  administrator  must  be  cited,  507. 
Surrogate  may  determine  who  is,  e.  f/.  of  two  corporations  of 
similar  names  and  construe  will,  547,  548. 

Legislature : 

Its  power  over  existing  Surrogates  and  their  courts,  12,  13. 
Effect  of  constitution  of  1894,  12,  13. 
Cannot  abolish  existing  courts,  12. 

Nor  abridge  terms  of  incumbents  in  oflSce  at  its  adoption,  13. 
But  may  deal  with  jurisdiction  and  powers,  13. 
(See  Jurisdiction  of  Surrogates'  Courts;  Surrogate;  Scbeo- 
gate's  Court.) 

Legitimacy : 

Surrogate's  power  to  pass  on,  9. 
In  order  to  distribution,  9. 

Letters  of  Administration : 

With  Will  Annexed. 

What  is  an  administrator  c.  t.  a.,  620. 

Distinguished  from  general  administrator,  620. 
Where,  and  to  whom  to  be  granted,  620-622. 
Code  provision,  620,  621. 
Instances  when  properly  issued,  stated,  622. 
Not  proper,  in  cases  of  certain  trusts,  622,  623. 
Where  issued,  will  to  be  observed,  623. 

Code  provision,  623. 
Duties  of  grantee  of,  discussed,  623,  624. 

Capacity  to  act  as  trustee,   or  donee   of  power, 
624,  625. 
Who  may  apply  for,  625. 
What  confers  jurisdiction  to  grant,  625,  626. 

Cases  where  will  proved  in  foreign  court,  626. 
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Letters  of  Administration— cowimMec?. 

With  Will  Annexed — continued. 

EfEect  of  existence  of  assets  here,  627. 
Practice  on  issuance  of,  627,  628. 

Code  provision,  627. 
Qualification  of  grantee  of,  627,  628. 
Petition  for,  whien  necessary,  628. 

Code  provision,  628. 
Petition  for,  form  of,  629-631. 
Form  of,  631,  632. 
Intent  of  Code  provision  (§  2644)  requiring  petition  in  certain 

cases,  632,  633. 
Creditor's  course  as  to  persons  having  prior  right,  633. 
Who  disqualified  to  receive,  634. 

Code  provision  (letters  of  administration),  634. 
Distinction  from  case  of  executor,  634. 
Priorities  of  claims  to,  633,  634. 

Representative  of  sole  legatee  preferred  over  creditors  and  all 
other  persons,  635. 
Except  next  of  kin,  635. 
Priority  of  right  to,  discussed,  635,  636. 
Priority  of  right  to,  among  persons  of  the  same  class,  636,  637. 
Surrogate's  discretion  in  selecting,  636. 
Effect  of  testator's  preference,  637. 
Minority  in  claimant,  637. 
Surrogate's  power  to  inquire  into  facts  basing  claim  to,  638,  639. 
Such  as  validity  of  alleged  marriage,  638,  639. 
Nature  of  claim  of  creditor,  638. 
Joinder  of  one  not  entitled,  on  application  of  appointee,  639,  640. 
Does  this  practice  apply  in  cases  of  administra- 
tion, c.  t.  a.,  639-641. 
Removal  of  grantee  of.     See  Revoca.tion  of  Letters. 
Powers  and  duties  of  grantee  of  (see  Administbatob  with  Will 
Annexed),  641-643. 
Same  as  those  of  executor,  641-643. 
Except  trust  duties  as  an  individual,  643. 
(See  Executor.) 
Temporary. 

Temporary  administrator  defined,  644. 

Formerly  called  special  administrator  or  collector, 

644. 
In  what  cases  appointed,  644,  645. 
Code  provision,  644,  645. 
Appointment  pending  trial  by  jury,  261,  262. 

Power  of  Surrogate,  261,  262. 
Power  to  grant  discretionary,  645-648. 
Priority  of  right  to,  645. 
Limitations  as  to  appointment,  645,  646. 
Claim  to,  of  one  nominated  executor,  646,  647. 

108 
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Letters  of  Administration — continued. 

Tempoeaky — contlnved. 

When  fjiaiit  of,  is  proper,  647. 

Not  wananLed  by  every  delay  in  granting  principal  letters,  647, 

648. 
In  cases  of  supposed  death,  648,  649. 

Cniiclusive  proof  of  death  not  required,  648,  649. 
Effect  wlieie  supposed  decedent  alive,  648,  649. 
Construction  of  words,  "  for  any  cause,"  in  the  statute,  649,  650. 

What  delay  justifies  issuance  of,  650. 
Pjactice  on  application  for,  650-653. 
Code  provision,  K50,  651. 

Distinction   between  case  of  death  and  that  of  ab- 
sence, 651. 
Who  may  apply,  in  these  cases,  respectively,  651, 

652. 
Contents  of  order,  652. 
Qualification  of  grantee  of,  652,  653. 
Oath  and  bond,  652,  653. 

Expense  of  furnishing  bond  of  Surety  Co.  (see  Or- 
FtciAL  Bond),  653. 
Powers  and  duties  of  grantee  of,  653-660. 
Code  provisions,  653,  654. 
Surrogate  cannot  enlarge  statutory,  654. 
Code  provision  as  to  grantees  prior  to  enactment,  654. 
Enlargement  of  by  Code,  654,  655. 
Deposit  of  moneys  regulated,  655. 

Code  provisions,  655,  656. 
Proceedings  in  case  of  neglect  to  deposit,  655,  656. 

Code  provision,  6.55,  656. 
Deposit  of  money,  how  drawn  out,  656. 
Duty  to  earn  interest  on  deposit,  656,  657. 
No  power  to  invest  money,  657. 
Retention  of  funds  for  current  expenses,  658. 
Expenses  arising  on  contest  of  will,  658. 
Power  to  sue,  to  get  propei'ty,  658. 
May  employ  counsel,  659. 
Allowance  of  counsel  fees,  659,  660. 
Power  to  notify  creditors  to  present  claims,  660. 

Code  provisicm,  660,  661. 
Power  to  priy  debts,  on  order,  660-662. 
Code  provisions,  660,  661. 
When  order  should  be  made,  661,  662. 
Not  bound  to  pay,   only  when  authorized,  661, 

662. 
May  pay  funeral  expenses,  654.     See  1045. 
Power  and  duty  as  to  transfer  tax,  662. 
Power  to  take  possession  of  realty,  662-664. 
Cannot  petition  for  §ale  of  realty,  1225, 
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Letters  of  Admmhtra.tion— continued. 

Tempobaby— cojitiuMeti. 

Code  provisions,  663. 

May  1)6  ordered  to  maintain  absentee's  family,  664. 

Code  provision,  664. 
How  long  may  act,  665. 
May  be  ordered  to  pay  legacy,  1194. 
Actions  against  giantee  of,  authority  for,  660. 
Accouuting  by  grantee  of,  666,  667. 

Not  required  to  make  distribution,  666. 
Eight  to  commissions,  667. 
Public  administrator  as  grantee  of,  799,  800. 

(See  PaBLic  Administbatoe.) 
Procedure  on  application  for,  667. 

Notice  of  motion  for  letters,  667. 

Form  of,  6«7,  668. 
Affidavit  on  such  notice;  form,  668. 
Form  of  order  for  letters,  in  case  of  death,  669,  670. 
Form  of  petition  for  letters,  in  case  of  absence,  671,  672. 
Citation  to  issue,  in  such  case,  672. 
Form  of  order,  in  such  case,  672. 
Form  of,  672,  673. 

Surrogate  has  power  to  pass  on  claims  against,  1474. 
Provision  as  to  distribution  on  accounting  does  not  apply  to,  1475, 

1476. 
Entitled  to  commissions  on  specific  bequests,  1484,  1485. 
Service  of  notices,  how  made,  673. 
In  Intestact. 

What  is  an  intestate,  674. 
Source  of  authority  of  administrators,  674. 
Jurisdiction  to  grant,  prerequisites  of,  675. 
Presumption  of  death;  nature  and  limits  of,  675-680. 

Common-law   presumption   of  continuance  of  life,  ef- 
fect of,  675. 
Seven  years'  absence,  effect  of,  676. 
Mere  absence  not  enough  to  raise,  676,  677. 
No  particular  period  necessary  to  create,  677-679. 
Conflict  of,  with    presumption  of  innocence  of  crime, 
678,  679. 
As  of  bigamy,  679. 
As  to  date  of  death,  679. 
Proof  of  death;  hearsay  evidence  admissible,  677. 
Proof  of  intestacy  to  be  made  to  Surrogate's  satisfaction,  680. 
Cannot  be  collaterally  questioned,  680. 

Except  for  lack  of  jurisdiction,  680. 
Jurisdiction  to  grant  conditioned  by  residence,  680,  681. 
And  existence  of  property,  680-682. 
Code  provision,  as  to  exclusive  jurisdiction,  681, 
Grant  of,  where  will  alleged  to  be  lo^t,  revoked,  etc.,  68?, 
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Letters  of  Administration — continued. 

In  Intestacy— conJi»i«ed. 

Proof  required  in  such  cases,  682. 
Case  of  unproved  will,  682,  683. 
Settlement  of  estate,  witlmut  grant  of,  683,  684. 

Allowed  where  no  creditors,  683,  684. 
Who  entitled  to;  order  of  priorities  of  claim,  684. 

Code  provision,  684,  685. 
Order  of  priority  under  the  statute,  685-694. 
Wife,  686. 
Hushand,  686-688. 

Liability  of,  when  not  taken  out,  687. 
Children,  688. 
Father,  688. 
Next  of  kin  entitled  to  share  in  estate,  689-691. 

Kepreseutative  of  sole  legatee,  691. 
Minors,  692. 
Priority  among  persons  in  same  class,  692-694. 
Men  preferred  to  women,  692,  693. 
Kule  as  to  half  blood,  693. 
Unmamed  women  to  marry,  692,  693. 
Rule  as  to  creditors,  693,  694. 
Renunciation  of  right  to,  694. 
Formalities  required,  694. 
(See  Renunciation.  ) 

Discretion  by  Surrogate  in  granting,  695-698. 
Statutory  disqualification  to  leceive,  695. 
Code  provision,  695. 
Exclusion  of  illiteiate,  695. 
Divorced  wife,  126. 

Drunkenness,  improvidence  or  want  of  understanding  con- 
sidered, 695-698. 
Professional  gambler,  696,  697. 
Habitual  drunkard,  697,  698. 
Eccentricities  of  character,  697,  698. 
Infamous  crime,  a  disqualification  to  receive,  698. 
Non-resident  of  State  not  incompetent,  698. 

If  citizen  of  United  States,  698. 
Foreign  consul's  rights  to,  698-701. 
Practice  on  applying  for,  701-721. 

Contents  of  petition;  citation,  701,  702,  703. 

Code  provision,  701,  702. 
Who  may  apply,  702. 
Anyone  absolutely  or  contingently  entitled  to  administer, 

702. 
Renunciation  of  claim  to  letters,  702. 
Petition  for;  contents,  702,  703. 

Form  of,  703-705. 
Citation,  on  petition;  form,  706. 
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Letters  of  Administration — continued. 

In  Intestacy — continued. 

Decree  awarding;  form,  707. 

KfEect  of  foreign  renunciation,  702. 
Who  to  be  cited,  702. 

Code  provision,  708. 
Necessary  and  proper  parties,  708-710. 
Effect  of  not  citing,  708-710. 
Non-residents,  709,  710. 
Citation  wlien  dispensed  with,  710-712. 

Where  applicant  has  first  right,  710,  711. 
Case  where  two  or  more  on  equality,  711. 
Case  of  illegitimate  intestate,  711. 
Presumptive  proof  of  jurisdiction,  where  no  citation,  711,  712. 
Issuance  of  subpcsna,  on  application  for,  712. 
Px'oof  of  jurisdictional  facts,  how  made,  712-714. 
Effect  of  verified  petition,  713. 
Meaning  of  "  by  affidavit  or  otherwise,"  713. 
What  will  prevent  issuance  of,  714. 

Proof  of  life  of  alleged  decedent,  714. 
Want  of  proof  of  death,  714. 
Lack  of  assets,  in  loco,  714. 
Existence  of  will,  714. 
Assets  administering,  714. 
Issuance  of,  how  affected  by  appeal  from  decree  refusing  probate 

of  will,  714. 
Bond,  as  condition  of  granting,  715. 
Code  provision,  715,  716. 
Modified  security,  715. 
Decree  tliat  letters  issue,  in  what  case  granted,  716. 
Forms  of  letters,  717-719. 
Letters  conferring  limited  authority,  719,  720. 

Case  wliere  right  of  action  granted  by  special  provi- 
sion of  law,  720. 
Effect  of,  as  evidence  of  authority,  721. 

And  requisites  of,  like  letters  testamentary,  721. 
Revocation  of.     See  Ebvocation  of  Letters. 
To  public  administrator.     See  Public  Administrator. 
On  estiites  of  citizens  dying  abroad.     See  Consular  Courts. 
Of  Property  Unadministbred  (de  bonis  non). 
Definition  of  administrator  d.  b.  n.,  722. 
When  to  issue,  722. 
Security,  722. 
Code  provision,  722. 

Only  issue  where  no  administrator,  to  act,  723. 
Distinction  between  d.  b.  n.  and  c.  t.  o.,  723,  725. 

When  the  two  characters  united,  724. 
Imply  intestacy  and  an  estate  unadminlstered,  724. 
Bight  to,  same  as  to  letters  of  administration  in  chief,  725. 
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Letters  of  Administration — continued. 

Of  Pbopebty  Unadministebed  (db  bonis  non) — continued. 
Powers  and  duties  of  grantee  of,  725,  728. 

Administration  is  continuance  of  predecessor's,  726, 

726. 
Bound  by  predecessor's  acts  and  laches,  726. 
May  compel  removed  predecessor  to  account,  726. 

Code  provision,  726. 
Within  the  ten  years  prescribed  by  the  statute,  727.  . 
Petition  for,  form  of,  728,  729. 
Decree  granting,  form  of,  729,  730. 
Ancillart.     See  Ancillaey  Administeatios'. 
(See  Lettebs  Testambntaet.) 

Letters  Testamentary : 

Surrogate's  exclusive  pov^er  to  issue,  39,  564. 

Executor's  powers  not  derived  from,  580. 

Are  only  evidence  of  power  conferred  by  will,  681,  582. 

Effect  of  prohibition  of  acts  by  executor  before  issuance  of,  680, . 

581. 
Executor  may  take  possession  of  property,  before  receiving,  581, 

582. 
Executor  acting  before,  how  far  bound  by  acts,  583, 
To  be  issued  immediately  after  will  admitted,  584. 
Code  provision,  583,  584. 
Unless  affidavit  filed,  specifying  objections,  584. 

Code  provision,  584.  • 

Inquiry  by  Surrogate,  in  case  of  contingent  nomination 
of  executor,  583,  584. 
Appeal  from  probate  decree,  255.  ^ 

When  effects  a  stay,  255,  256. 
Surrogate's  order  necessary  to  avoid  stay,  256,  266,  585. 

To  effect  preservation  of  estate  requires  letters  to  issue, 

255,  256,  585.  ^,  • 

Powers  of  executor  in  such  case,  256. 
Limited  in  three  directions,  256,  257. 

Not  to  sell  realty  under  power  in  will,  255,  257. 
Pay  or  satisfy  a  legacy,  255,  257. 
Nor  distribute  unbequeathed  assets,  255,  257. 
But  may  deal  with  creditors,  257. 
Who  entitled  to,  585  et  seq.  ^  ^    • 

Persons  named  in  will,  583,  584. 
If  competent  by  law,  584. 
Certain  persons  incompetent,  585. 

Code  provision,  585. 
Effect  of  illiteracy  of  nominee,  586. 
Minor,  or  one  incapable  of  contracting,  586. 
Insolvent,  586. 
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Letters  Testamentary — continued. 

Improvidence,  iiitempevanoe,  lack  of  understand- 
ing, effect  of,  5S6,  5«7,  HOI,  002. 
Word  "executor,"  in  will,  not  esseutial,  587. 
Qualifying  by  oath,  588,  589. 
No  time  specified,  589. 
But  should  be  done  promptly,  589. 
Eenunci:ition  ineffectual,  after  issuauce  of,  593,  594. 
Kenunciation  of  rifjht  to,  how  m  ide,  590. 
Code  provision,  590. 
Form  of,  591,  592. 

Retraction  of  renunciation;  form,  593. 
(See  Executor;  Kenunciation;  Ebtbaction. ) 

Issuauce  of,  where  will  contains  power  of  selection,  595. 

Code  provisions,  595,  596. 
Who  may  object  to  grant  of,  596. 

Objections  must  be  specific,  597. 

And  verified,  597. 

Affidavit  of  intention  to  object;  form,  598. 

Surrogate  may  pass  on  objectant's  status,  597. 

Form  of  objections,  598. 

Form  of  answer  to  objections,  599. 

Form  of  urder  of  inquiiy  into  objeotionj,  599. 

Surrogate's  duty  to  inquire  into  same,  699Ln. 

Code  provision,  600. 
Surrogate's  discretion,  600,  601. 

Has  none  where  objection  is  under  §2612, 601. 
Improvidfence  defined,  601,  602. 
Does  not  mean  poverty,  bOl,  604. 
Professioual  gambler,  602. 
Case  where  nominee  is  nominated  trustee,  602. 
Order  on  objections;  form,  600. 
Obviating  objections  by  security,  603. 
Code  provision,  603. 
Security,  as  condition  of  granting,  603-606. 

Effect  of  testator's  dispensing  with,  604. 
What  is  "  adequate,"  604. 
Details  of  bond,  604,  605. 
Exception  to  sureties,  605. 

Rule  in  New  York  County,  605,  606. 
Failure  to  gfve,  effect  of,  606. 
Or  to  renounce,  effect  of,  606. 

,  ,  gj    Code'provision,  606,  607. 
Ho*  given,  607. 

Code  pnivisiiiri,  607. 
Requisites  and  effect  of  letteist  607  ft  neq. 

Code  provision,  as  to  contents,  607,  608. 
Formalities  essential,  G08. 
Are  the  act  of  Surrogiile,  608. 
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Letters  Testamentary — eontinued. 

Not  of  clerk,  608. 
Must  be  sealed,  608. 
If  intended  to  be  used  in  evidence,  608. 
Form  of,  609. 

How  far  conclusive  evidence,  609-611. 
Code  provision,  610. 

May  be  attacked  for  want  of  jurisdiction,  610. 
Limits  on  collateral  attack,  610. 
Priority,  where  issued  in  more  than  one  county,  611. 

Code  provision,  611. 
Supplementary,  on  removal  of  disability,  611,  612. 
Code  provision,  612. 
Issuance  of,  relates  back,  612. 
Code  provision,  612. 
Revocation  of.     See  Kevooation  of  Letters. 
On  estates  of  citizens  dying  abroad  (see  Consular  Coukts). 
(See  Executor;  Probate  of  Will;  Will;  Letters  of  Administra- 
tion. ) 

Lien: 

Of  docketed  decree,  193,  194, 197. 

May  be  suspended  or  discharged,  193,  194. 

By  whose  order,  194. 
Whose  property  it  affects,  194. 
Of  transfer  tax,  on  estate  (see  Transfer  Tax). 

Limitation : 

Of  time  to  begin  proceedings,  how  determined,  71. 

Of  action  to  recover  penalty  for  omitting  address  of  witness  to 

will,  384,  385. 
Three  years  luns  from  testator's  death,  385. 

Not  from  date  of  will,  385. 
Commencement  of  action  on  disputed  claim  dates  from  entry  of 
order  of  reference,  1027. 
(See  Statute  op  I^imitation.  ) 
(See  Table),  1521-1526. 

Liquor  Habit : 

As  bearing  on  testamentary  capacity.    See  Testamentary  Ca- 
pacity. 

Lis  Pendens : 

Notice  of,  to  extend  time  to  proceed  against  decedent's  real  prop- 
erty, 1231. 

Lodging  House : 

Keeper  of,  in  New  York,  to  report  to  public  administrator,  833. 
(See  Public  Administrator.) 
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Lost  or  Destroyed  Will : 

Concurrent  jurisdiction  of  Surrogates'  and  state  courts,  52. 

Court  of  chancery's  power,  52. 

Conditions  of  probate  before  Surrogate,  357  et  seq.     See  Pbobatk 

OP  Will. 
What  sufficient  proof  of  lost  codicil  revoking  lost  will,  362,  363. 
Probate  of  (see  Probate  of  Will). 
Decree  admitting,  form  of,  494,  495. 
Action  to  establish,  565. 
Allegation  of,  by  one  opposing  grant  of  letters  of  administration, 

682. 
(See  Action  TO  Establish  Will;  Jurisdiction;  Probate;  Will.) 

Lunacy.    See  Surrogate ;  Testamentary  Capacity. 

Of  Surrogate,  see  16  et  seq.    Also  Subrogate  Acting. 

Lunatic.    See  Idiots  and  Imbeciles. 
Maintenance : 

Of  infant,  Surrogate's  power  concerning,  1397  et  seq.     See  GuABi>- 

lANS. 

Mandate  of  Surrogate's  Court : 

Includes  citation,  q.  v.,  63. 

When  clerk  of  Surrogate's  Court  may  issue,  61. 

When  may  not,  63. 

Mariner : 

Will  of  (see  Nuncupative  Will),  363-365. 
Mark : 

Signature  of  will  by  (see  Will,  Exkcution  of),  400  et  seq. 

Marriage ; 

Validity,  Surrogate  may  pass  on,  9,  379. 
Effect  of,  on  wills.    See  Revocation  Ox-  Will;  Woman. 
Effect  of  dissolution,  318. 
Nonceremonial  or  common-law  marriage,  318. 
Illicit  cohabiiati(m,  318. 
(See  Divorce;  Wife.) 

Married  Woman : 

As  claimant  of  letters  of  administration,  686. 
Effect  of  voidable  raariiage,  686. 
Void  marriage,  686. 
Divorce,  126,  686. 
Invalid  divorce,  686. 
Surrogate  may  determine  status,  686. 
(See  Lettkks  of  Administration.) 

Is  guardian  of  child,  jointly  with  husband,  1359. 
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Married  Woman — continued. 

Estate  of,  distribution,  1515. 

Code  provisiou,  1515. 

Medical  Attendant : 

As  draftsman  of  will,  or  legatee,  472-473. 
(See  Unddb  Influence.) 

Minor : 

Adoption  of.    See  Adoption. 
Canniit  take  letters  except  by  guardian,  46. 
Void  if  he  does,  46. 
(See  Infant.) 

Minutes : 

Of  testimony  of  infirm  witness,  how  authenticated,  161. 
To  be  bound,  161. 
Code  provisions,  161. 

Misconduct : 

Revocation  of  letters,  for,  847. 

How  affects  right  to  commissions.    See  Commissions. 
(See  Rf.vocation  of  Lettbes.) 

Mistake : 

Power  of  Surrogate  to  correct  or  cure,  43,  44. 
In  will,  by  testator,  effect  of,  478. 

Must  operate  to  nullify  his  testamentary  intent,  478. 

As  to  executor,  no  ground  for  refusing  probate,  479, 

How  availed  of,  479. 
(See  Defect;  Irkegulakitt.) 

Mortality  Tables  :  (1 309.) 

Use  of,  in  procedure  under  transfer  tax  law.  See  Tbansfeb  Tax. 
Mortgage : 

Surrogate  has  no  power  to  require  satisfaction  of,  12. 

Although  it  belongs  to  estate  of  infant  over  whom  he  has  ju- 
risdiction, 12. 
Deduction  for,  under  transfer  tax  law  (see  Tkansfee  Tax),  1150. 
Of  decedent's  real  property,  in  proceedings  to  collect  debt,  1256. 
(See  FoKECLosuRE;  Real  Peopekty,  Pkoceedings  to  Sell,  etc.) 

Motion : 

Notice  of,  order  to  show  cause  as  substitute  for,  136. 
>■         (See  Index  of  Pkecedents.) 

Montoe  County : 

Surrogate  prohibited  from  piactising  in  courts  of  record,  33, 
And  from  acting  as  referee,  38. 
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Murderer : 

Cannot  inherit  from  one  whom  he  murders,  114. 

Mutual  Wills : 

Either  testator  may  revoke  without  notice  to  other,  312,  321,  323. 
But  if  made  pursuant  to  agreement,  may  be  enforced  in  equity, 
312,  322,  323. 
Upon  clear  affirmative  proof,  322,  323. 
Of  execution  and  of  good  consideration,  322,  323. 
Surrogate  cannot  therefore  decree  probate  if  revoked,  321. 
Made  in  pursuauce  of  antenuptial  agreement,  321. 
Irrevocability  of  such  wills  not  within  Surrogate's  cognizance, 

321,  822. 
Must  probate  will  made  in  violation  of  agreement,  323. 
Legal  title  thereby  transferred,  323. 
Trust  may  be  impressed  thereon,  323. 
(See  Peobate  of  Will;  Will.) 

Name : 

Where  names  unknown  of  party,  75,  76. 
Citation,  how  addressed,  76. 

Naturalization : 

It  seems,  Surrogates'  Courts,  as  courts  of  record,  may  grant,  10. 

New  York  City : 

Responsible  for  acts  of  public  administrator.  See  Public  Adminis- 

TBATOB. 

New  York  County : 

Two  Surrogates  in,  14,  32. 

Each  of  whom  is  a  Surrogate  proper,  14. 

Their  duties,  32. 

Terms  of  court,  32. 

No  temporary  Surrogate  needed,  22  n. 

Provision  made  for  Supreme  Court  to  act,  17,  22. 

In  which  case,  proceedings  must  be  entitled  in  that  court, 
26. 
Trial  and  special  terms  in,  32. 

SuiTOgate  of,  not  to  be  designated  to  act  in  adjoining  counties,  17. 
Service  of  citation  in,  80,  84. 

Return  of,  to  clerk,  when  served,  80  n. 

Copies  of  what  papers  to  accompany,  80  n.,  84. 

Petition  need  not  accompany,  347. 
Special  guardian;  rule  as  to  appointment,  106,  107,  346. 
Taxation  of  costs  in,  282. 

Infant,  no  default  against,  in  accountings,  108. 
Intervention  on  probate.  Surrogate's  inquiry  into  status  of  appli- 
cant, 128. 
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New  York  County — continued. 

Keferee's  report,  confirmation  of,  166. 

When  as  of  course,  166. 
Probate  clerk  entitled  to  two  clays'  notice  in  pfobate  cases  when 

all  parties  have  waived  service,  345. 
Public  administration  in.     See  Public  Administeatok. 

New  Trial : 

Motion  for  (see  Trials  ),  260. 

Where  to  be  made  in  certain  cases,  175,  260-264,  265-267. 
Before  Supreme  Court  in  probate  cases  in  New  York 
Co.,  260,  261. 
Surrogate  or  trial   court  in  proceedings  to  sell 

realty,  262,  263. 
This  only  case  where  Sui'rogate  can  grant,  264. 
Before  trial  court  after  trial  directed  by  Ap- 
pellate Court,  265  -267. 
Surrogate's  power  to  grant,  175,  220-222,  264. 

When  denied,  12. 
Causes;  newly  discovered  evidence,  215,  219,  220,  502. 
Fraud,  or  clerical  error,  215,  220,  502. 
Other  sufficient  cause,  215,  221,  502. 
Errors  of  law  not  included,  218. 
For  their  remedy,  appeal  must  be  taken,  216. 
When  application  to  be  made,  217,  218. 
Meaning  of  "  other  sufficient  cause,"  221. 
After  jury  trial,  how  limited,  260  et  seq. 
After  hearing  appeal,  268. 

After  jury  trial  directed  by  Appellate  Court,  264. 
Where  to  be  had,  264,  266. 
Motion  must  be  made  to  trial  court,  267. 
Motion  for,  after  reference  of  disputed  claim,  1030,  1038,  1039. 
(See  Appeal.) 

Newspaper : 

No  longer  any  state  paper,  96. 
Act  designating  one  having  been  repealed,  96. 
Order  for  publication  must  designate  two,  89,  95. 
In  which  publication  must  be  made,  95. 
Uuless  estate  less  than  12,000,  89. 
EfEect  of  disregard  of  order,  96. 

Additional  papers  may  be  designated  in  Surrogate's  dis- 
cretion, 96. 
(See  Publication;  Publication,  Service  op  Citation  by.) 
Next  of  Kin : 

Defined,  104. 

Primaiy  significance,  116. 

When  "  lieirs  "  may  mean  "  next  of  kin,"  116. 

Inexact  use  of  the  term,  116,  117. 
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Next  of  Kin — continued. 

The  statute  of  distribution,  116,  117. 
Includes  those  of  kin  who  claim  per  stirpes,  117. 
Cliildien  and  their  descendants,  117. 
Father,  117. 

Mother,  brothers  and  sisters,  117. 
Representatives  of  deceased  brothers  and  sisterE,  117. 
Collateral  relatives,  117. 
Means  more  than  "  nearest  of  kin,"  117. 
Does  not  include  surviving  husband  or  wife,  117. 
"In  equal  degree"  =  nearest  of  kin,  117. 

Mentioned  in  statute  of  distribution,  117, 1503. 
How  to  be  determined,  117,  151.3. 

By  ecclesiastical  law,  118,  1513. 
May  be  extended  by  judicial  construction,  118,  119. 

So  as  to  include  husband  oi-  wife,  124. 
Must  be  ascertained,  for  purpose  of  citation,  81,  117. 
Right  of,  to  administer,  not  affected  by  illegitimate's  right  to 
inherit,  115. 
(See  Devisee;  Heib;  Lbtteks  of  Administration.) 

Non-Resideut : 

Alien,  cannot  be  executor,  585. 

Status  of,  as  claimant  of  letters  of  administration,  698. 

Decedent,  transfer  tax  on  succession  from.     See  Tuansfer  Tax. 
(See  Inhabitancy;  Residence;  Resident;    Letters  of  AdminiS' 

tbation;  Letters  Testamentary.) 
Estates  of. 

When  administered  here,  47. 
(See  Jurisdiction;  Residence;  Probate  of  Wills.) 
Wills  of. 

When  provable  here,  41,  42,  43,  44,  47,  332,  333. 

I.  Must  have  died  in  Surrogate's  county,  47. 

a.  Leaving  personalty  in  State,  47,  334. 

h.  Or  which  comes  into  State,  47,  334. 

c.  Or  realty  subject  to  sale  for  his  debts,  47. 

II.  Dying  without  State. 

a.  Leaving  personalty  in  Surrogate's  County  only,  47,  3.34. 
6.  Or  which  comes  there  since  his  death,  47,  334. 
Where  jurisdiction  based  on   property  coming  into  county 
after  death,   always  qualified  by   "  unadministered,"  48, 
3-34,  335. 
Amount  of  property  immaterial,  334. 

Jurisdiction  unaffected  by  its  being  improperly  brought  in, 
334. 
Effect  of  character  of  property  willed,  41,  42. 
Effect  of  mode  of  executiim,  40,  3.3.3-3.35. 

Where  realty  is  disposed  of,  41,  332,  334, 
Locus  of  property  willed,  43,  44, 
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Non-Resident — continued. 

Wills  of — continued. 

Change  OH  residence  after  making  -will  immaterial,  332. 

Proved  iiere  after  probate  elsewliere,  333,  334. 
Sebvice  on. 

Without  the  State,  or  by  publication  (see  Sekvioe),  85. 

Time  of,  92. 

Within  the  State,  gives  jurisdiction,  344. 

Void,  may  be  cured  by  voluntary  general  appearance,  94. 

Notes  and  Bills : 

Order  of  payment  of,  1040,  1059. 
(See  Bills  anb  Notes,  Pkomissoby  Note.) 

Notice : 

Of  examination  under  open  commission,  152. 
Upon  application  for  appointment  of  special  guardian,  101,  102. 
Must  be  given  to  general  guardian,  if  any,  100. 
Time  of,  101, 

How  shortened,  101. 
None  necessary,  if  Surrogate  appoint  on  his  own  mo- 
tion, 102. 
Must  be  served  upon  infant  when,  101. 
Object  of,  102. 
Upon  application  for  proof  of  authority  of  another  court  to  act 
for  Surrogate,  when  necessary,  19,  20. 
(See  Acting  Surkogate;  Supeeme  Court.) 
How  given  (marginal  n.},  22. 
Of  revocation  of  probate  of  will,  to  be  published,  514. 
Of  motion  for  appointment  of  temporary  administrator,  682. 
(See  Index  of  Pbeoedknts.) 

Notice  of  Appeal : 

Required  by  Code,  241. 

As  a  means  of  taking  appeal,  241. 

Must  be  in  writing,  241. 

To  appellate  division, 

Need  not  specify  exact  findings  complained  of,  240. 

Nor  grounds  of  appeal,  240. 
Upon  whom  to  be  served,  241. 

On  party  appearing  in  person,  241, 

Where  he  cannot  be  found,  241,  242. 

Or  on  attorney,  241. 

On  Surrogate,  or  clerk  of  his  court,  242. 
Contents  of,  241,  242. 

Will  be  construed  liberally,  242. 
Form  for,  242,  243. 
(See  Appeal;  Index  of  Pbecedents.) 
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Nuncupative  Will: 

Dfflaition,  363. 

Citation  must  state  wlietlier  will  is,  340, 
Eule  as  to  validity  at  common  law,  3G3,  364. 
Now  required  to  be  made  in  extremis,  363,  364. 
Regulated  by  statute,  364. 

Limited  to  soldiers  and  sailors,  364. 
Before  statutory  limitation,  essential  to  be  made  in  last  sickness, 

363. 
How  established,  .364,  365. 

By  determining  whether  nuncupator  a  person  entitled  to 

privilege,  364. 
So  that,  evidence  first  to  be  adduced  on  tins  point,  364. 
By  sufficient  evidence  as  to  description  o£  last  testamen- 

tai-y  declaration,  364. 
Whereupon  decree  for  probate  will  be  made,  361. 
What  proof   "  sufBoient  evidence "   must  include,  364, 

365. 
Proof  of  undue  influence  may  defeat  establishment,  365. 
Construction  of  term  "soldier,"  364. 
"  Mariner,"  364. 
Policy  of  court,  to  construe  liberally,  365,  366.  ■ 
Tet  every  jurisdictional  fact  must  be  affirmatively  established, 

365,  366. 
"Siildier"  must  have  been  in  actual  military  service,  364. 
"Mariner"  must  have  been  actually  at  sea,  364,  385. 

In  open  sea,  where  tide  ebbs  and  flows,  365. 
.  Allegations  necessary  in  petition  to  propound,  365. 
(See  Will,  Pbobate  of  Will.) 

Nunc  pro  tunc : 

General  power  of  Surrogate  to  make  orders,  10,  226. 
Appointment  of  special  guardian,  when  proper,  101. 
When  unavailing,  104. 
Must  be  during  life  of  proceeding,  104. 
And  of  infant  actually  served,  and  so  a  party, 

104. 
But  improper  where  Surrogate  has  had  no  juris- 

dicti(m  of  infant's  person,  104. 
And  cannot  prejudice  or  cut  off  infant's  rights, 
101. 
Acknowledgment  of  special  guardian's  consent,  when  may  be 

made,  108. 
When  order  or  decree  will  be  so  entered,  226, 496. 

There  must  have  been  an  excusable  failure  to  enter  an 
order,  to  which,  at  time  of  omission,  the  party  was  en- 
titled, 226,  497. 
(See  JuKisDicxjON  or  SuRBoa4TE9'  Courts.  ) 
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Oath: 

Surrogate  may  administer,  7. 
Surrogate's  referee  must  take,  163. 

When  referee's  oath  may  be  waived,  163. 
Appraiser  of  decedent's  estate,  to  take,  970. 

Under  transfer  tax  law,  to  take,  1138. 
(See  Official  Bond;  Official  Oath;  Witness.) 

Objections : 

To  granting  letters  testamentary: 
(See  Letters  Testamentaky.  ) 

To  accounts,  on  judicial  settlement: 
(See  Accounting  fob  the  Estate.) 

Offer : 

To  refer  claim  against  decedent's  estate,  1021. 

Official  Bond : 

Of  Surrogate. 

Acting  Surrogate  may  be  required  to  give,  10,  20. 
Temporary  Surrogate  must  give,  28. 
Of  Executor. 

Tenor  of,  where  will  i-equires,  873. 
Surrogate  has  no  general  authority  to  require,  873. 
Given  to  obviate  objection  to  grant  of  letters,  874. 
Two  cases  enumerated,  874. 
Five  days'  time  limit,  874. 
Required  by  will.  Surrogate  cannot  reduce  penalty  of,  874. 
Required  by  court;  is  like  that  of  administrator,  874,  875. 
Runs  to  the  people,  875. 

Valuation  of  real  property,  in  fixing  penalty,  875. 
Code  provision,  875. 
Property  determinative  of  amount  of  penalty  must 

have  been  owned  by  decedent,  875. 
Reducing  penalty  of,  875,  876. 

Deposit  of  securities  to  reduce  penalty  of,  875,  876. 
Code  provision,  875,  876. 
Rule  (15)  in  New  York  County,  876. 
Petition  for  leave  to  make  such  deposit;  form,  877, 

878. 
Order  for  deposit;  form,  878,  879. 
Form  of,  880,  881. 
Effect  of,  881. 

Liability  under,  for   property  received  in  whatever 
capacity,  882. 
Remedy,  in  such  case,  where  more  than  one,  882. 
No  liability  under  for  acts  as  ti'ustee,  882. 
Beath  of  surety,  effect  of,  on,  882. 
Status  of  executor's  debt  to  the  estate,  883, 
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OfDcial  Bond — continued. 
Of  'Kx.-e.ovtor— continued. 

Retrospective  liability  of  sureties  in,  883,  884. 
DiStinguislied  from  bond  oli  public  officer,  884. 
Decree  agjiinst  executor,  conclusive  on  sureties  in,  884. 
Who  may  compel,  to  be  given,  885,  886. 

Power  and  duty  of  guardian,  885. 
Amount  of  penalty  of,  wlieie  there  is  real  property 

only,  885,  886. 
Giving,  is  a  means  of  avoiding  revocation  of  lettersi 

886. 
How  executor  may  indemnify  sureties  in,  886. 
Etfect  of  transferring  assets  to  sureties,  as  indemnity, 

886,  887. 
In  proceedings   to  sell,   etc.,   decedent's  real   prop- 
erty, 1268. 
Of  Temporary  Ahministuatok. 

Required,  as  of  administrator  In  chief,  652,  889. 
Recitals  in,  889. 
Retrospective  eJfect  of,  889. 
Of  Public  ADMiNivrBATOB. 

Required,  as  of  temporary  administrator,  787. 
In  Nevir  York  County,  801. 
In  Kings  Couuty,  798. 
Of  Administkatok. 

Modified  security,  715,  720. 
Surrogate  cannot  dispense  vrith,  887. 
Statutory  requisites  of,  887. 
Surrogate  to  ascertain  penalty,  887. 
Cases  of  modified  security,  887,  888. 

To  cover  rights  of  action,  887,  888. 
In  further  case,  on  consent,  888. 
Code  provision,  888. 
In  proceedings  to  sell,  etc.,  decedent's  real  property,  1268. 
Of  Administrator  with  Will  Annexed. 
May  be  modified  under  §  2664,  888,  889. 
Required,  as  of  administrator  in  intestncy,  889. 
Provisions  as  to  modified  security  apply  to,  889. 
Penalty  of,  wliere  principal  is  administrator  de  boninnnn,  628.  890. 
Code  provisions  assimilating,  to  that  of  administrator  in  intestacy, 
890. 
Of  Administrator  de  bonis  non. 

Suirogate's  discretion  as  to  penalty  of,  891. 
Of  Ancillary  Administrator. 

Peculiarity  of,  discussed,  753-758,  801. 
Surrogate's  discretion  to  limit  penalty  of,  891. 
Fixed  with  a  view  to  local  debts,  891. 
Where  assets  here  do  not  equal  debts,  892. 

109 
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Oflicial  Bond — continued. 

Of  Tbstamentabt  Tkustbk. 
When  required,  892. 
Who  may  demand;  petition;  citation,  892. 

Code  provision,  892. 
Statutory  requisites  of,  892. 

Code  provision,  892,  893. 
Statute  limited  to  trustee  named  in  will,  893. 

May  be  procured,  without  direct  proceeding,  894.  | 

Where  more  than  one  trustee,  894.  I 

Deposit  of  securities  to  reduce  penalty  of,  894.  I 

Of  Guabdian  ad  litem. 

Surrogate's  power  to  require,  894. 
None  required  by  statute,  895. 
Affidavit  of  guardian  is  in  lieu  of,  895. 

Distinction  between  Surrogate's  special  guardian,  and  those  ap- 
pointed in  other  courts,  895. 
Of  Genbbal  Guardian  of  Pkopebty. 

Appointed  by  Surrogate;  requisites  of,  895,  896. 
Must  be  filed  before  letters  issue,  895. 
Discretion  as  to  penalty  of,  895. 
Inquiry  as  to  value  of  property,  896. 
To  be  filed  in  what  county,  896. 
Additional  bond  on  application  for  legacy  or  money  in 

another  county,  896. 
Liability  under,  for  money  received  in  another  capacity, 

896,  897. 
Effect  on,  of  death  of  one  of  two  joint  guardians,  897. 
Or  General  Guakdian  of  Person. 

Appointed  by  Surrogate;  none  required  by  law,  897. 

Surrogate  has  discretion  as  to  requirement  of,  897,  898. 
As  to  penalty  and  sureties,  898. 
Code  provision,  897,  898. 
Of  Guardian  by  Will  ob  Deed. 

Surrogate's  power  to  exact,  898. 
Petition  to  procure,  898. 
Practice  on  application  for,  898. 
Code  provision,  898. 

Nature  of,  same  as  of  that  of  Surrogate's  general  guardian, 
898. 
Code  provision,  898,  899. 
Where  executor  is  also  testamentary  guardian,  899. 
General  Provisions. 

(See  Bond  ob  Undeetaking. ) 

Must  be  recorded,  when  ordered,  899,  903. 

Status  of  surety  corporations,  899. 

Allowance  of  premium  paid  to,  903,  1496,  1497. 
Amount  in  which  sureties  must  justify,  903. 
Penalty  must  be  twice  made  up,  903. 
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Official  Bond — continued. 

General  Provisions — continued. 

Relief,  where  surety  becomes  insolvent,  904. 

Surrogate's  custody  of,  904. 

To  be  approved;  effect  of  omission,  904. 

When  new,  or  new  surety,  may  be  required,  904-907. 

Code  provisions,  904,  905. 
Decree  revoking  letters  for  failure  to  give  new,  905. 

Code  provision,  905. 
What  facts  justify  requirement  of  new,  905,  906. 
Status  of  discharged  surety,  where  new,  required,  906. 
Practice  on  compelling  giving  or  renewal  of,  907-909. 
Form  of  petition,  907,  908. 
Form  of  order,  908,  909. 
How  surety  can  get  out,  909,  910. 
Code  provisions,  909,  910. 
Motive  immaterial,  910. 
Form  of  surety's  petition  to  be  released  from  liability  for  future 
breaches  of,  911. 
Form  of  order  for  citation,  911. 
Form  of  decree  of  release,  912. 
When  may  be  prosecuted,  912-914. 

Where  execution,  against  ofificial's  property,  issued  on  Surro- 
gate's decree,  is  returned  n.  b.,  913. 
Code  provision,  913. 
By  principal  successor,  913. 
After  letters  revoked,  913. 
Code  provision,  913. 
By  any  person  aggrieved,  913. 

Where  letters  revoked,  and  no  successor,  913. 
Code  provision,  913,  914. 
Of  deceased  executor,  after  decree,  without  execution,  914. 
Analysis  of  provisions,  as  to  persons  who  may  proceed,  915. 
Procedure  on  prosecution  of,  915. 

Different  from  methods  before  Code,  915,  916. 

History  of  legislation,  916. 
Is  Surrogate's  leave  necessary,  916. 
When  creditor  can  sue  sureties  in,  916,  917. 

Person  in  representative  capacity,  917. 
Sureties  in,  concluded  by  proceedings  against  principal,  917. 

Establishment,  by  Surrogate,  of  default,  918. 
Resort  to  court  of  equity,  against  sureties  in,  918. 
Liability  of  sureties,  for  principal's  default  in  a  prior  capacity,  919. 
Action    on,   for   disobedience   to   decree,    maintainable    without 

demand,  919. 
Action  on,  by  successor  of  principal  in,  920. 
Bond  need  not  be  assigned,  920. 
Occasion  for,  usually  arises  when,  920. 
Joint,  sureties'  liability  under,  920,  921. 
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Official  Bond— continued. 

Genekai,  Pkovisions — continued. 

Action  on,  by  person  aggrieved,  discussed,  921,  922. 
Leave  of  Sunogate  not  necessary  to  maintain,  921. 
In  Surrogate's  Court,  twofold  condition  of,  stated,  922. 
Procedure  on  proving  dtvaxtavit  of  principal  in,  922. 

DifEerent  from  that  before  Code,  923. 
Decree,  alone,  insniflcient  foundation  of  action  on,  923. 
Meaning  of  "lawful  decree,"  in  case  of  action  on,  923-925. 
Action  on;  where  several  aggrieved,  925. 

Defenses  to,  925. 

After  decree  obtained  by  fraud,  925-927. 

Sureties  not  entitled   to  notice  of  proceedings  in  ad- 
ministration, 926. 
Bights  and  defenses  of  sureties  in,  927-929. 

Not  liable  to  pay  fine  for  contempt  of  principal,  927. 

Right  of  contiibution,  928. 
Eights  and  defenses  of  sureties  in,  effect  of  death  of  surety,  928. 

Eecoup  against  principal,  928. 
Eight  of  one  of  joint  principals  in,  to  sue  other  on,  929. 
Time  during  which  surety  is  liable,  929. 

Official  Oath : 

Of  executor,  588,  589. 
Of  general  guardian,  1366. 
(See  Oath.) 

Offset : 

To  legacy  of  debt  due  by  legatee,  1215,  1505. 
Called  "  right  of  retainer,"  1215. 
Debt  regarded  as  asset  of  estate,  1216. 
When  executor  is  the  debtor,  1216,  1217. 

Discliarge  of  by  will,  1216,  1217. 

Code  provision,  1216,  1217. 
Legacy  to  discharge  a  debt  must  be  specific,  1217. 

Omission  : 

Power  of  Surrogate,  to  cure,  7b. 
To  appoint  special  guardiiin,  132. 
(See  Defect;  Ikuegulakity;  Mistake.) 

Opening  Decrees  or  Orders.    See  Decree. 

General  discussion,  215-220. 
Code  provision,  215 

Opinm  Habit : 

As  bearing  on  testamentary  capacity,  441. 
(See  Testamentary  Capacity.) 

Opportunity : 

To  exercise  undue  influence  on  testator. 
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Oppol*tunity — continuedi 
(See  Undue  Influence.) 

Order : 

Of  Supreme  CouRf.  • 

Wliere  Surrogate  is  disabled,  etc.,  18,  19. 

May  be  made  with  or  without  notice,  19. 
Who  may  apply  for  it,  18,  19. 
Forms,  in  such  a  case,  20,  21-24. 
Revoking  authority  o£  acting  Surrogate: 
When  necessary,  24. 
Code  provision,  24. 
Effect  on  unfinished  business,  24. 
Transferring  proceedings  back  to  Surrogate's  Court,  25. 
Code  provisions,  25. 
Form,  26. 

Effect  (raarg.  n.),  26. 
Of  Surrogate,  or  Surrogate's  Court. 
Directing  citation  to  issue,  technical,  76. 
Form  of,  78. 

Practice  as  to  entry  of,  76,  77. 
For  substituted  service  of  citation,  85. 

Must  be  filed  when,  85. 
For  service  by  publication.    See  Service. 

Ill  what  cases  may  be  made,  85,  86. 
Form  of,  86,  87. 
Short  form  of,  88. 

Must  fix  time  for  service,  89,  90,  92,  95,  96. 
On  infant,  imbecile,  drunkard,  etc.,  90. 
Designating  person  to  whom  citation  must  be  deliv- 
ered, 90. 
How  to  be  published,  92,  96,  97. 
How  long  to  be  published,  97. 
How  to  be  served  without  the  State,  98. 
Allowing  person  to  intervene,  128. 
Form  of,  130. 
Not  indispensable,  1.31. 

Issuance  and  service  of  supplemental  citation  serves 
.same  purpose,  131. 
To  show  cause,  186. 

As  means  of  shortening  notice  of  motion,  available  in  Surro- 
gate's Conrt,  136. 
Gives  twofold  notice,  201,  202. 

Of  the  fact  (if  a  pending  application,  202. 
And  of  precise  relief  applied  for,  202. 
Of  reference,  should  distinctly  define  referee's  function,  163. 
In  contempt  proceedings,  form  for,  205,  206,  207. 

May  impose  costs  by  way  of  penalty  (marg.  n.),  206. 
Of  Surrogate,  how  enforceable,  214  et  seq. 
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Order — continued. 

Of  Suebogate,  ok  Subrogate' s  Coubt — continued. 
Definition  of  order,  214. 
Distinguished  from  decree,  214. 
Final  order  equivalent  to  decree,  214. 

What  is,  or  is  not  final  order,  234, 235. 
Is  an  interlocutory  direction,  214,  272. 
Not  included  in  a  decree,  214,  272. 
Enforceable  as  are  Supreme  Court  orders,  214,  215. 
Wliat  must  be  shown  to  secure  punishment  for  dis- 
obedience to,  215. 
That  act,  refused  to  be  done,  was  clearly  re- 
quired to  be  done,  215. 
That  same  was  properly  required  to  be  done 
215. 
Of  Appellate  Coitbts. 

How  enforced;  Code  provisions,  269. 
(See  Appeal;  Decbee;  Decrees  and  Obdebs;  Index  of  Pbece- 

DENTS. ) 

Papers  : 

Surrogate  must  pi'eserve,  193. 

Code  provision,  193. 

And  deliver  to  successor,  193. 
Not  removable  from  files,  193. 

Parties : 

General  discussion.     Part  II,  ch.  II. 

Genealogical  chart,  or  family  tree,  an  aid  in  citing,  83. 

Example  of,  explained,  83. 
In  Surrogates'  Courts,  either  adults  or  infants,  99. 

Either  necessary  or  proper,  113,  114. 
Jurisdiction  over,  acquired  by  service  of  citation.     See  Citation. 
By  voluntary   appearance.     See    Ap- 
pearance. 
Surrogate  may  determine  if  person  is  a  necessary  or  proper  party, 
116. 
If  person  is  a  "person  interested,"  120. 
Or  belongs  to  a  class,  120. 
Or  is  a  creditor,  121. 
But  may  not  pass  on  "  respective  rights  of  contending  parties," 

122. 
No  jurisdiction  acquired  if  name  is  inserted  in  citation,  without 

Surrogate's  authority,  77. 
May,  if  of  full  age,  prosecute  or  defend  special  proceedings  in 

person,  93,  94. 
Unless  judicinlly  declared  incompetent,  93. 

May  appeal  from  deciees  or  orders  if  aggrieved  thereby  (see  Ap- 
peal), 228. 
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Parties — continued. 

Kight  of  persons  not,  to  appeal,  229. 
Infant. 

Must  be  represented  by  guardian  (see  Guabdian),  99. 
If  he  is  not,  he  is  not  properly  a  party,  101. 
Citation  to  contain  notification,  77.     (See  Citation.) 
General  guardian  primarily  entitled  to  appear,  99,  100. 
But  not  if  he  have  adverse  interest,  100. 
If  he  do  not  appear,  special  guardian  must  be  appointed, 
.     99. 

But  upon  notice  to  general  guardian,  99,  100. 
So,  if  there  be  no  general  guardian.  Surrogate  must  appoint  a  spe- 
cial guardian,  99. 
Either  on  application  by  or  on  behalf  of  infant,  99,  100. 
Or,  on  return  day,  lacking  such  application,  on  his  own 
motion,  99. 
Omission  to  appoint  special  guardian  an  irregularity,  101. 
Effect  of,  101. 

When  appointment  nunc  pro  tunc  is  proper,  101. 
Effect  of,  101. 
Foreign  guardian  may  petition,  100. 
Parent,  or  guardian  in  socage,  not  entitled,  as  of  right,  to  appear 

for,  104. 
Not  a  party,  cannot  have  special  guardian  appointed,  103. 
May  initiate  a  proceeding,  102. 

No  guardian  can  be  appointed,  until  proceeding  is  be- 
gun, 102. 
Upon  presentation  of  petition,  and  issuance  of  citation,  a 

proceeding  is  begun,  to  which  infant  is  a  party,  102. 
Then,  on  return  day,  Surrogate  may  appoint,  102. 
To  accountings,  in  New  York  County,  not  subject  to  be  defaulted, 

100. 
Entitled  to  appeal,  by  guardian,  as  any  other  pai-ty,  112. 
Where  adverse  party  is  an  infant,  open  commission  should  not 
issue,  138. 
Adult. 

Provisions,  113. 

Are  either  necessary  or  proper  parties,  113. 
Non-Rbsident. 

Petition  of,  verified  by  attorney,  74. 
Service  of  citation  upon,  85. 
Unknown. 

Whose  names  are,  75,  76. 

How  to  be  cited,  75,  76. 
By  general  designation,  76. 
Sufficient  to  identify,  81. 
How  to  be  served,  86. 
Whose  persons  are,  81. 

Such  as,  members  of  a  class,  81. 
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Parties — continued. 

Unknown — continued. 

How  to  be  designated,  81. 
Descriptioa  must  identify,  81,  82. 
Whose  residences  are,  86. 

How  to  be  served,  86. 
Necessary. 

Who  are,  81,  113. 
Tbose  who  must  be  cited,  113. 
May  belong  to  a  class,  113,  114. 
Surrogate  may  determine  who  are,  116. 
Creditors  often  are  (see  CkeditOKS),  120. 
If  left  out,  may  be  brought  in  by  supplemental  citation,  122. 
Surviving  husband  or  wife,  124. 

If  not  joined,  may  be  brought  in  by  Surrogate,  on  discovering 
facts,  1:^9. 
His  information  may  be  derived  from  affidavits,  132. 
On  appeal,  may  intervene  or  be  brought  in,  128,  129. 

By  Appellate  Court,  260. 
Distinction  between  proper  and,  113,  341. 
To  application  for  letteis  of  administration,  708. 
To  judicial  settlement  of  account,  1460-1462. 
Peopeb: 

Who  are,  113,  114. 
Those  who  may  be  cited,  113. 
Surrogate  may  determine  who  are,  116,  301. 
And  pass  on  status,  116. 
e.  g.,  of  person  interested,  116,  301. 
Devisees  are,  123. 

How  right  is  lost,  123. 
Assignee,  position  of  (see  Assignment),  123,  124. 
Surety,  124. 

Executor  or  administrator  (see  those  headings),  126. 
Power  of  attorney,  302. 
Intervention  of:  See  Intervening. 

(See  Citation;  General  Guardian;  Infant;  Service;  Special 
Guardian.) 

Partnership : 

Decedent's  late  interest  in,  how  treated  in  inventory,  983,  984. 
Continuing  business  of,  no  commission  for,  1485. 
(See  Inventory  of  Assets.) 

Payment  of  Debts : 

Representative  must  "  proceed  with  diligence,"  to  make,  1049. 

Meaning  of  the  expression  quoted,  1049. 
Statute  of  limitations;  not  a  waivable  defense,  1050. 

Effect  of  acknowledgment  as  revivor,  1050,  1051. 
Decedent's  direction  to  pay,  1051,  1216. 
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Payment  of  Debts — continued. 
Obdbk  of  Pbiobitv. 

Eaumeration  of  four  successive  classes,  1040. 

Code  provision,  1040,  1041. 
Effect  of  commenciug  action  on  claim,  1040. 
Funeral  expenses;  preferred  to  all  debts,  1045. 
Code  provision,  1045,  1046,  1446. 
Claimant  for,  may  present  jietition  after  sixty  days, 

1045. 
Proceedings  thereon,  1046. 
Dismissal  of  petition,  when  no  funds,  1046. 
Renewal  of  application,  1046. 
Foundation  of  duty  to  discharge,  1041. 
Law  implies  ]iromise  by  representative,  1041. 
So  far  as  he  has  assets,  1042. 

Are  charge  on,  not  debt  against,  estate,  1042,  1043. 
Paying  stranger,  when  to  be  reimbursed,  .1043. 
Payment  of,  by  next  of  kin;  effect,  1043,  1044. 
Payer,  when  subject  to  six  months'  limitation,  1044. 
Paying  stranger  not  entitled  to  accounting,  1045. 
Include  expense  of  headstone,  1045. 
Mourning  for  decedent's  family,  1047,  1048. 

Expense  of  allowable,  if  creditors  not  prejudiced,  1047. 
"Funeral"  expenses  defined,  1047,  1048. 
First  class;  debts  preferred  by  United  States  laws,  1051. 

Liability  for  disregarding  this  preference,  1051. 
Second  class;  taxes,  1052. 

Must  be   assessed  before  decedent's  death,  1052, 

1053. 
Decedent  must  have  been  personally  liable,  1052. 
Local  assessments  not,  in  general,  preferred,  1052. 
Meaning  of  "taxes  assessed,"  etc.,  1053,  1054. 
Preferred   taxes    distinguished    from   mere  debts 
against  estate,  1054. 
Third  class;    judgments  and  decrees,  1055. 

No  preference  of  judgment  docketed  against  repre- 
sentative, 1055. 
Common  law  altered  by  the  Revised  Statutes,  1055. 
Priority  of  judgment  determined  by  date  of  docket, 

1056. 
Status  of  judgment  entered  against  deceased  party, 

1056,  10.-)7. 
Priorities  among  judgments,  where  property  acquired 

after  docketing,  1057. 
Distinction  between  after-acquired  real,  and  personal 

property,  1057. 
Certain  judgments  not  entitled  to  priority,  1058. 
Foreign  judgments,  1058. 
Justices'  judgments,  1058. 
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Payment  of  Debts — continued. 

Obdeb  of  Pbiokity — continued. 

Effect  of  assignment  of  judgment,  1059. 
Fourth  class  of  preferred  debts,  1059. 
Recognizance,  1059. 
Bonds,  1059. 
Sealed  instruments,  1059. 
Notes,  1059. 
Bills,  1059. 

Unliquidated  demands  and  accounts,  1059. 
No  priorities  within  this  class,  1059. 
"  Bonds  "  intended  do  not  include  those  made  with- 
out consideration,  1059. 
Gift  of  bonds,  secured  by  mortgage  on  land  without 
the  State,  not  enforceable  against  representative, 
1059,  1060. 
Preference  of  landlord's  claim  for  rent  over  debts 

of  this  class,  1060,  1061. 
Status  of  pew  rent,  in  church,  1061. 
Salb  of  Peibsonal  Peopeety,  fob  Pueposb  of,  1061. 
When  and  how  made,  1061. 
Chattels  to  be  sold  in  what  order,  1061. 
Code  provision,  1061. 
Order  authorizing,  not  requisite,  1062. 
Upon  credit,  when  permissible,  1062. 
Time  for  making,  1062. 
"  Approved  security,"  what  is,  1062,  1063. 
"  City  of  New  York,"  meaning  of,  in  prohibition 

of  sales  on  credit,  1063. 
May  be  public  or  private,  1063. 
Effect  of  purchase  by  representative,  1063,  1064. 
Personal  property,  the  primary  fund  for,  1064. 
Deference  of  articles  specifically  bequeathed,  1064. 
Charge  on  land  will  not  exonerate  personalty,  1064. 
Land  descending  to  be  applied  before  land  devised,  1064,  1065. 
Secured  by  mortgage;  when  land  the  primary  fund,  1065. 
Land  not  liable  for,  at  common  law,  1065. 

Application  of  land  to;  must  be  made  pursuant  to  the  statute, 
1065. 
When  a  case  for,  is  made  out,  1066. 
Principle  governing,  stated,  1066,  1067. 
Contracted  by  the  representative,  1067. 

On    new    consideration,  made    de  bonis  propriis, 

1068, 1069. 
Or  for  services  to-  be  rendered  de  bonis  propriis, 

1068,  1069. 
Principle  governing,  stated,  1069. 
Peoceedings  to  Compel. 

Must  pursue  the  statute,  1072. 


GEKBfeAL   mOEX.  1739 

Reterences  are  to  pages.    Tol.  II.  begins  page  981. 

Payment  of  Debts — continued. 

Pbocbbdinqs  to  Compel, — continued. 

Who  may  institute,  and  in  what  cases,  10Y2. 
Code  provision,  1072. 
Who  is  a  "  creditor,"  1072,  1073. 
Executor  cannot  collect  claim  thus,  1073. 
Nor  undertaker,  etc.,  1073. 
Petition;  to  be  commenced  by,  1073. 
Contents  of,  1073,  1074. 
Code  provision,  1073,  1074. 
When  to  be  dismissed,  without  prejudice,  1073,  1074, 

1086. 
Form  of,  1074,  1075. 
Answer  by  representative ;  effect  of,  1075,  1076. 

Where  claim  is  in  judgment,  1075,  1076. 
Oral  dispute,  insufficient,  1077. 
Instances  of  answers,  1076,  1077. 
Surrogate's  duty,  to  inquire  into  merits,  1078. 
Creditor  sustains  burden  of  proof,  1078. 
Effect  of  inventory,  as  evidence,  1078,  1079. 
Representative  protected,  where  payment  directed,  1079. 
Where  estate  insolvent,  judicial  settlement  requisite,  1079. 
Testator's  direction  to  continue  business,  effect  of,  on,  1080. 
When  must  give  way  to  general  order  for  distribution,  1080. 
Failure  to  answer,  by  representative,  effect  of,  1080,  1081. 
Decree  for  payment;  form  of,  1081,  1082. 

Effect  of;  Code  provision,  1083. 
No  funds,  a  defense  to  contempt  proceedings  under, 
1083. 
Docketing  of;  Code  provision,  1084. 
Refused  on  judgment,  pending  appeal,  1084. 
How  enforced,  1085. 
Execution,  on  docketing,  1085. 
Attachment,  1085. 
Accounting  proper,  before  decree  absolute,  1085. 
Payment,  under  decree,  how  made,  1086. 

What  property  first  applied,  1086. 
Where  power  of  sale  has  been  exercised,  1086. 
Rule  where  other  land  remains  unsold,  1087. 
Against  testamentary  trustee,  1330  et  seq. 

Payment  of  Legacies : 

Priority  of,  1182. 

When  personal  property  to  be  sold,  to  make,  1061. 

Code  provision,  1061. 

Mode  of  sale,  1061. 

No  order  necessary,  1062. 

On  credit,  1061,  1062. 

"  Approved  security,"  meaning  of,  1063. 
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Payment  of  Legacies — continued. 

Not  ill  New  York  city,  1061,  1062. 
Deference  of  articles  specifically  bequeathed,  1064. 
Rule  as  to  order  of  selling,  1064-1067. 
(See  Payment  of  Debts.) 
Apportionment  of  annuities  and  dividends,  1004,  1006. 
Code  provision,  1004,  1005. 
(See  Appoktionmknt. ) 
Not  required,  uQtil  after  one  year  from  grant  of  letters,  1182, 
Unless  will  directs  otherwise,  1182. 
Security,  on  early  payment,  1182. 
Specific,  and  general;  after  one  year,  1182. 

Abatement  of  general  legacies,  1182. 
Code  provision,  1182. 
Specific,  before  general,  1182. 

Originally  of  two  kinds,  1182,  1183. 
Now,  only  one  kind,  1183. 
Distinguished  from  general,  1183,  1184. 
Importance  of  such  distiucticra,  1184. 
Representative's  title  to,  only  qualified,  1184. 
Ademption  of,  1184. 

Demonstrative,  how  related  to,  1184,  1185. 
Executor's  assent  vests  title  to,  1185,  1186. 
Distinguished  from  pecuniary,  charged  on  land,  1186. 
Personalty  the  primary  fund  for,  1186. 
Subordinated  to  payment  of  debts,  1187. 
Residuary;  none  until  after  payment  of  debts  and  other  legacies, 

1187. 
Not  to  be  paid  until  year  has  expired,  1187. 

Code  provisions,  1187. 
By  temporary  administrator,  1194. 

Surrogate  may  direct,  1194. 
Applicant's  title  must  be  undisputed,  1194. 
Effect  of  testamentary  menace,  1194. 
Interest;  runs  from  when,  1200. 

In  general,  from  expiration  of  one  year  from  grant 

of  letters,  1200. 
Wlien  from  testator's  death,  1200,  1201. 
Effect  of  testator's  directicm  to  ))ay  immediately,  1201. 
On  legacy  to  minor  child,  for  support,  1201. 

In  lieu  of  dower,  1201,  1202. 
On  lesracy  of  income,  etc.,  for  life,  1202,  1203. 
Testator's  intent,  paramount,  1203. 
Instances  of  testamentary  directions,  1203,  1204. 
Where  legatee  incapable  of  receiving,  1204. 
Rate  of,  the  legal  per  cent,  1204. 
When  legatee  is  unknown  or  cannot  be  found,  1507. 
To  county  treasurer,  after  expiration  of  two  years, 
1507. 
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Payment  of  Legacies — continued. 

Not  a  payment  into  court,  1507. 
Pbocbedings  to  Compel. 

lustiluted  after  one  year  from  grant  of  letters,  1188. 

Code  provision,  1188. 
May  consist  of  action  against  representative,  1187,  1188. 
Concurrent  jurisdiction  of  Supreme  Court  and  Surrogate,  1188. 

Code  provision,  for  action,  1188. 
Action  against  representative,  1188. 
Nature  of,  1188. 

Want  of  assets  immaterial  in,  1188. 
Judgment  in,  not  evidence  of  assets,  1188. 
Leave  to  issue  execution  in,  1188. 
Code  provision,  1188,  1189. 
Undertaking  requirable,  1188,  1189. 
Instituted  in  Surrogate's  Court,  1189. 

Petition;  citation  to  issue  on  filing  of,  1180. 
When  to  be  dismissed,  1189. 
Code  provision,  1189. 
Form  of,  1189,  1190. 
Who  may  present,  1190, 1191. 
Kequisites  of,  1191. 
Answer  of  representative,  1191. 

Kequisites  and  effect  of,  1191,  1192. 
Object  of  provisions  allowing,  1192. 
Effect  of  pending  of  proceedings  for  settlement  of 

account,  1192. 
Decree  or  order  for  payment,  1193. 
Effect  of  pendency  of  proceedings  for  revocation  of 

probate,  1193,  1194. 
For  support  of  indigent  legatee,  1194. 
Code  provision,  1195. 
Undertaking  required,  1195. 
Caution  proper,  1195. 
"  One  third  excess  "  rule,  1196. 
Necessity  for  support  or  education  what  is, 

1106. 
Requisites  of  petition,  1197. 
Form  of  petition,  1197,  1198. 
Bond  of  indigent;  requisites,  1198. 
Form.  1198,  1199. 
Cannot  be  prosecuted  under  Code,  §  2606,  1204,  1205. 
Against  testamentary  trustee,  13:50  et  seq. 
(See  Ademption;    Abatement  of  Legacy;    Refunding  Legacy; 
Offset.) 

Perfecting  Appeal.    See  Appeal ;  Undertaking. 
Person : 

General  guardian  of,  of  infant,  1361  et  seq. 
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Person — continued. 
(See  Guardian.) 

Person  Aggrieved : 

Action  by,  an  official  bond,  921,  922. 
(See  Appeal.) 

Person  Interested : 

Definition,  113,  114. 

Surrogate  may  pass  on  status,  503. 

Who  is,  119. 

Legatee  of  a  deceased  legatee,  119. 
Residuary  legatee  of  nephew  of  intestate,  119. 
Assignee  of  share  in  trust  legacy,  114,  119. 
Words  may  be  limited  by  context,  120. 
Who  is  not;  creditor,  114. 

Except  in  peculiar  case  on  probate,  338. 
Debtor  to  estate,  119. 

Where  action  is  brought  under  §  2653a,  120. 
When  child  may  not  be,  120. 
How  his  status  established,  119. 

By  verified  allegation  of  interest,  119,  842. 

Although  disputed,  119. 

The  sworn  statement  gives  prima  facie  standing,  119, 

120,  342. 
But  Surrogate  may  require  further  proof  of  interest, 

in  case  of  dispute,  120,  301,  342. 
Although  he  cannot  try  validity  of  assignment,  120. 
If  lack  of  interest  appear  on  face  of  petition,  applica- 
tion will  be  dismissed,  120. 
May  apply  for  letters  of  administration,  702. 
In  decedent's  estate,  defined,  990. 
(See  Ckbditob.  ) 

Personal  Property : 

Debts  of  decedent,  primarily  payable  from,  1064. 

Is  primary  fund  for  payment  of  legacies,  1186. 
(See  Accounting  foe  the  Estate;  Commissions.) 
(See  Payment  of  Debts;  Payment  of  Legacies;  Transfer  Tax.) 

Petition  : 

Deemed  the  commencement  of  all  proceedings,  71. 

Code  provision,  71. 
Is  basis  of  the  citation,  75. 

Service  of  which  commences  the  proceeding,  71,  75. 

Except  when  time  is  of  the  essence,  71. 

In  which  case,  presentation  of  the  petition  commences 
the  proceeding,  72. 
For  leave  to  intervene,  what  must  allege,  127,  128. 
Must  allege  all  jurisdictional  facts,  56. 
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Petition — continued. 

Which  raises  presumption  of  regularity,  56. 
(See  Pbobate.) 

FOEM  OP. 

Effect  of  alleging  jurisdictional  facts,  66. 

Corresponds  to  complaint  in  an  action,  72. 

Contains  concise  statement  of  petitioner's  claim,  72,  73. 

May  be  oral,  72,  73. 

When  oral,  substance  must  be  entered  on  record,  73. 

Should  be  in  writing,  72,  73. 

Surrogate  may  so  require,  72,  73. 

Code  provision,  73. 

May  require  verification,  73. 
May  require  service  on  persons  interested,  73. 
Effect  of  failure  to  comply  with  Surrogate's  requirement,  73. 
Rule  in  New  York  County,  73. 

Written  petition  to  conform  to  fundamental  rules  of  pleading,  73. 
Allegations  on  knowledge,  or  on  information  and  belief,  73. 
Must  not  contain  inconsistent  claims,  73. 
Must  conform  to  citation,  74. 

Variance  curable  by  amendment,  74. 

TiMB   OF   PbBSENTING. 

Effect  on  jurisdiction,  71. 

Determines  commencement  of  proceedings  when  time  is  limited 
by  statute,  71,  72. 
May  be  presented  on  last  day,  72. 
In  which  case,  citation  must  be   served  in  sixty  days, 

71,  72. 
Or  jurisdiction  will  be  lost,  72. 
Verification  of. 

Surrogate  may  require,  74,  75. 
Rules  for,  same  as  for  pleading,  75. 
Substantial  compliance  with  rule  is  enough,  75. 
Code  provision,  75. 

By  attorney,  where  party  is  not  within  the  county,  75. 
Must  conform  to  §  526,  75. 
Example  of,  75. 
Verified  petition  is  equivalent  to  an  affidavit,  76. 
(FoBMs:  See  Index  of  Pbecedents.  ) 

Physician : 

As  draftsman  of  will,  or  legatee,  472,  473. 
(See  Undue  Influence.) 

Pleadings : 

Petition  corresponds  to  complaint,  72. 

What  it  contains,  72. 

May  be  oral,  72. 

But  must  be  written,  if  required,  73. 
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Pleadings — continued. 

Code  provisions,  73. 
Ordinaiy  practice,  73. 

If  written  required,  failure  to  comply  may  be  treated  as  a  de- 
fault, 73. 
Should  conform  to  rules  of  pleading,  73. 
Must  not  contain  inconsistent  claims,  73. 
Verification  of,  74. 

Code  provisions,  74. 
By  attorney,  74. 
(See  IXDEX  OF  Pkecedents.) 

Posting : 

Of  notice  of  sale  of  real  property,  in  proceedings  to  collect  debt, 
1276. 

Power  of  Appointment : 

Effect  of,  under  transfer  tax  law,  1089,  1117-1119. 

Power  of  Sale : 

Effect  of,  in  proceedings  to  sell,  etc.,  decedent's  lands    (see  Real 
Property,  Proceedings  to  Sell,  etc.),  1222,  1223. 

Powers  of  Surrogate : 

Enumeration  of,  4-12,  34-60. 
Illustrative  instances,  4^12. 
(See  Jurisdiction;  Surrogates'  Courts.) 

Practice  in  Surrogate's  Court : 

Conforms  substantially  to  that  in  other  courts  of  record,  136. 
But  limited  by  statute,  136. 

How  to  proceed  where,  not  prescribed,  136,  339. 
Ordinary  machinery  of  practice  available,  136. 
But,  if  changed  by  statute  in  other  courts,  does  not  affect  Surro- 
gate's Court  unless  made  specially  applicable,  136. 
Illustiative  examjile  as  to  referee  stating  separately  find- 
ings of  fact  and  conclusions  of  law,  136,  137. 
New  methods  of  practice  have  no  retrospective  operation,  138. 
But  are  immediately  operative,  138. 

Eules  applicable  to  trials  usually  govern  in  Surrogates'  Courts, 
137. 
e.  g.,   rules  for  examination  of  witnesses,  137. 
Or  compelling  attendance  of  witnesses,  137. 
As  to  admissibility  of  evidence,  137. 
Competency  of  witnesses,  137. 
General  rules  of  piactice  made  applicable  to  Surrogates'  Courts, 
1.37,  138. 
By  L.  1887,  ch.  416,  138. 
As  to  taking  exceptions  upon  and  after  trial,  140. 
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Practice  in  Surrogate's  Court— continued. 

Assimilated  to  proceedings  on  trial  in  Supreme  Court, 
140,  141,  142. 
As  to  evidence:  See  Dbpositiokts ;  Commission  to  take  Testi- 
mony. 
(See  Proceedings  in  Surrogate's  Court;  Eepbkee.) 

Precarious  Circumstances : 

Of  executor  or  administrator,  efEect  of,  856  et  seq. 
(See  Executor;  Administbatoks;   Letters  of  Administration; 
Letters  Testamentary;  Kevooation  of  Letters.) 

Preference.     See  Priority. 
Presentation  of  Claim : 

Against  decedent's  estate: 
(See  Claims  against  Decedent's  Estate;  Rejection  of  Claims.) 

Presumption : 

Of  jurisdiction,  from  allegations  of  petition,  46. 
From  recitals  in  decree,  56. 
That  all  persons  were  cited,  56. 

Of  service  of  citation,  56. 

When  may  be  negatived,  56,  57. 

Of  continuity  of  original  domicil,  47. 

That  county  judge,  acting  as  Surrogate,  acts  in  a  capacity  in 
which  he  has  right  to  act,  in  a  given  proceeding,  102. 

Of  destruction  animo  revocandi  of  lost  will,  359. 

Of  testator's  capacity,  372,  428,  429. 

Of  forgery,  none  from  misspelling  testator's  signature,  402. 

Of  due  execution  from  attestation  clause,  426. 

None  from  absence  thereof,  426. 

As  to  holographic  will,  428. 

Of  death,  675-680. 

Of  innocence,  678. 

Of  continuity  of  possession  of  assets,  777. 

Of  validity  of  debt  due  representative,  1020. 

Of  debt  in  judgment  after  trial,  1249. 

Of  regularity  in  appointment  of  guardian  in  proceedings  to  sell 
real  property,  1292,  1293. 

Of  intestacy  in  favor  of  public  administration.     See  Public  Ad- 
ministrator. 
(See  Evidence;  Letters  of  Administration.) 

Priority : 

Among  letters  testamentary,  611. 
Of  claims  to  letters  of  administration,  684-692. 
Among  persons  in  same  class,  692-694. 
Of  legacies,  1182. 

Of  payment  of  decedent's  debts,  order  of,  1040  et  seq. 
(See  Letters  op  Administration;,  Letters  Testamentary.) 
110 
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Probate  of  Heirship : 

Proceedings  under  §§  2654-2659,  529. 

Are  valueless;  reason,  529. 
Application  to  procure,  where  made,  529. 

Code  provision,  529,  530. 

Discussed,  530. 
Petition  for,  form,  531,  532. 
Citation;  Code  provision,  532. 

Form,  532,  533. 
Extent  of  inquiry,  533. 
Decree;  form,  533-535. 

No  costs  awardable,  535. 

EtEeut  of,  535. 

Code  provision,  535. 

Petiiiou  to  vacate  or  modify,  535. 

Code  provision,  535,  536. 

Petition  to  vacate,  ftc,  vrben  granted,  536. 

Code  provision,  536,  537. 
(See  Heih;  Next  of  Kin.) 

Probate  of  Will : 

Helpfulness  of  genealogical  cbart,  or  family  tree,  83. 
Ellect  of,  iu  Fedeial  courts,  51. 
In  United  States  C<insnlar  Courts,  772,  773. 
Ecvoiation  of.     See  Kevocation  of  Pkobate. 
Abatement. 

None,  of  proceedings,  on  death  of  party,  ]  32-1 34. 

Whether  proponent  or  contestant,  133. 
Nor  on  death  of  all  the  parties,  132. 
Because  proceeding  is  quasi  in  rem,  127,  132. 
(See  Abatement;  Death.) 

Excr,0KIVK  JURIRDtCTlON  OF  SuEBOQATE'S  COtTBT. 

Rule  stated,  3?,  39. 

Apparent  exception,  39. 

The  forir  conditions  of,  40. 

As  conditioned  by  mode  of  execution,  40. 

Tliree  cases  under  Code,  40. 
These  cases  discussed,  40. 
Wills   of  personalty  .executed  according  to  New 

York  law,  40. 
Certain  wills  of  realty,  40,  41. 
As  conditioned  by  place  of  execution,  42,  43. 

Of  personal  property  if  executed  here,  42. 

Elsewhere,  42. 
Of  real  property  if  executed  here,  42. 
Elsewhere,  42. 
As  conditioned  by  residence  of  testator,  41,  42,  43,44.  (  See  Besi- 
dencb;  Non-Residents.  ) 
Effect  on  jurisdiction,  4.2,  43,  44. 
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Probate  of  Will — continued. 

Exclusive  Jukisdiction  of  Surrogate's  Court — continued. 
Effect  of  change  of  domicile,  40,  41,  42. 
Materiality,  42,  44. 

If  without  State,  mode  and  place  of  execution  un- 
important, 42. 
If  in  State,  the  county  is  what  conditions  juris- 
diction, 42,  43. 
Makes  existence  of  assets  immaterial,  330. 
Surrogate  to  determine  fact  of  residence,  45. 
In  case  of  doubt,  will  may  determine,  331. 
As  conditioned  by  locus  of  property  willed,  43. 

Important  where  decedent  was  non-resident,  47,48. 

Three  cases,  43. 

Death  in  State,  leaving  personalty,  43. 

Without  State,  leaving  personalty  in  State,  43. 

Leaving  realty  in  Surrogate's  county,  43. 

Must  be  in  Surrogate's  county,  43,  47,  48. 

No  matter  how  brought  in,  49,  50. 

Character  of  properly,  48. 

Debts  due  decedent,  49,  50. 
Code  provision,  50. 
Insurance  policy,  48,  49. 
Amount  of  property  unimportant,  48. 
Cannot  be  based  on  property  already  administered,  48. 

Nor  on  property  in  possession  of  regularly  appointed 
foreign  representative,  49. 
In  Solemn  Form. 

Old  distinction  obsolete,  324. 
Place  of. 

Must  be  in  Surrogate's  Court  having  jurisdiction,  44. 
What  confers  such  jurisdiction,  44  et  seq. 
Code  provisions,  44,  329. 
What  Wills  Entitled  to. 
Rule  stated,  40,  41,  42,  563. 
Four  classes,  563. 
No  will  validly  revoked,  303. 
(See  Revocation  of  Wills.) 

Wills  of  residents  (see  above  Exclusive  Jurisdiction),  329,  330. 
Code  provisions,  329. 

County  residence  gives  Surrogate  of  that  county  his  ex- 
clusive jurisdiction,  42,  43,  330,  331. 
Surrogate  may  try  question  of  residence,  330. 
Allegation,  in  petitiim,  of  residence  in  specified  county, 
gives  Surrogate  of  that  county  jurisdiction  to  try  ques- 
tion of  residence,  .330. 
Wills  of  non-residents  (see  NoN- Residents),  47,  48,  329,  332. 
Code  provisions,  329,  332. 
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Probate  of  Will — continued. 

What  Wills  Entitled  to — continued. 

When  depends  on  property  in  Surrogate's  county,  47,  48, 

329. 
Change  of  residence,  after  execution,  immaterial,  332. 
Will  proved  elsewhere,  or  foreign  wills,  299,  300,  333. 
Statutory  provisions,  333,  334. 
Proofs,  certified,  must  accompany,  333. 
Wills  of  personalty,  334. 
Wills  of  real  property: 

Must  be  executed  according  to  New  York  law,  332. 
Will  need  only  purport  to  devise  it,  334. 
Eeal  property  must  be  in  Surrogate's  county,  334. 
(See  Iekevocable  Will;  Mutual  Will;  Revocation  of  Will.) 
Proponent. 

Should  file  will,  299. 

May  compel  production  of  domestic  will,  299. 

But  only  by  subpoena  duces  tecum,  299. 
As  Surrogate  powerless  to  order  production,  299. 
When  foreign  will  need  not  be  filed,  299,  300. 

Statutory  provisions,  299,  300. 
Lost  and  destroyed  wills,  300.     See  Lost  Will. 
Duplicate  or  triplicate  wills,  300. 
Contestant  entitled  to  inspect  will,  300. 
Photograph,  300. 
Test  ink  chemically,  300. 
Should  ascertain  accurately  all  persons  interested,  303. 

Their  names,  addresses  and  relationship  to  decedent,  303. 
Does  not  have  absolute  control  of  proceeding,  301. 

Once  begun,  it  is  the  proceeding  of  all  interested,  301. 

It  is  in  rem,  and  survives  proponent's  death,  127,  132,  133, 

301. 
Any  other  party  may  become  actor,  127,  133,  301. 
But  if  all  parties  are  adult,  and  request.  Surrogate  can  grant 
discontinuance,  301,  303. 
Propounding  will  a  duty,  302. 

Resting  on  executor,  302. 

Who  may  appeal,  302. 
Or  on  person  interested,  if  he  have  it,  302. 
Revoked  will,  304. 
But  executor  cannot  be  compelled  to  take  active  part  in 

probate,  302. 
He  may  decline  burden  of  meeting  contest,  302. 
Whereupon  any  other  party  may  prove,  302. 
Or  Surrogate  may  have  to,  303. 
Executor  cannot,  however,  block  probate,  303. 
Propounding  codicil  a  duty,  303. 

Resting  on  person  discovering  it,  303. 
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Probate  of  Will — continued. 
Pboponent — continued. 

Who,  if  in  time,  should  prove  it,  in  proceedings  to  prove 

original  will,  303. 
If  several  papers  found,  all  should  be  offered,  303. 
Court  -will  decide  which  are  codicils,  303. 
Or  which  is  the  last  will,  303. 
Who  may  propound  will,  300,  323. 

Code  provision,  300-301,  323. 

Executor,  300. 

Devisee,  123,  300. 

Legatee,  300. 

Creditor  of  decedent,  121,  302. 

Allegation  of  interest,  by  creditor,  when  sufficient, 

302. 
Person  interested  in  estate,  301. 
Surrogate's  power  to  determine  if  proponent  comes 

within  class,  301. 
Assignment  of  right  to  propound,  302. 
To  an  attorney  or  agent,  302. 
Woman,  302. 
Death  of,  effect  of.    See  Abatement;  Death. 

His  representative  should  apply  to  come  in,  127,  301. 
And  proceed  with  the  probate,  127,  301. 
Rather  than  that  any  other  party  should  become  pro- 
ponent, 127. 
Intervention  on. 

Intervener  may  support  or  oppose,  127,  338,  341. 
By  representative  o£  deceased  party,  127,  338. 
Mode  of,  127. 

Surrogate  passes  upon  applicant's  right,  120,  301,  342. 
In  the  pending  proceeding,  120. 
Rule  4,  in  New  York  County,  343. 
Of  person  interested  in  another  will,  343. 

Object,  to  consolidate  all  proceedings  as  to  last  will, 
344. 
Consolidation. 

Should  be  had,  where  several  wills  or  codicils  offered,  303,  344. 
Petition. 

The  first  step,  300,  324. 

Must  be  written  and  verified,  300,  324,  328. 

Who  may  present.     See  Proponent,  above. 

Must  allege  all  jurisdictional  facts,  48,  300,  301,  324. 

Name  all  persons  to  be  cited,  324. 
Facts  to  be  alleged  enumerated,  324,  325. 
Form  of,  325-328. 

To  what  Surrogate  to  be  presented,  328,  329. 
(See  JuBiSDiCTioN.) 

In  case  of  exclusive  jurisdiction,  329. 
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Probate  of  WiW—eoniinued. 

Petition — continued. 

Concurrent  jurisdiction,  329,  330. 
Filing  of  petition  gives  exclusive  jurisdiction,  330. 
Will  of  resident,  330. 
This  means  county  residence,  330,  331. 
(See  Residence.) 

Must  be  filed,  330,  342. 
Will  properly  to  be  filed  with,  343. 
Not  to  be  amended  on  discovery  of  new  parties,  843. 
Proper  practice  is  to  file  supplemental  petition,  343. 
How  effected  after  decree,  343. 
Original  parties  need  not  be  i-e-served,  343. 
As  to  nuncupative  will,  facts  to  be  alleged  in,  340,  365. 
Citation. 

Must  be  prayed  for,  in  petition,  324. 
But  issuance  and  service  may  be  waived,  336. 
By  instrument  in  writing,  335,  336. 
Acknowledged  and  appx-oved  as  a  deed,  335. 
Or  by  personal  appearance,  335. 
Or  by  attorney  properly  authorized,  335. 
This  limited  to  persons  competent  and  of  full  age,  336. 
Waiver  must  be  of  issuance  and  service,  336. 
Advantage  of,  344,  486. 
Conclusiveness  of,  344. 
Executed  pursuant  to  §  2528,  344. 
Must  be  acknowledged  and  filed,  486. 
Form  of,  486. 
Where  there  are  infants,  issuance  indispensable,  336. 
Where  petitioner  only  one  interested,  336. 

For  object  of  citation  is  to  give  notice  to  persons  inter- 
ested, 336. 
Practice  where  estate  is  less  than  $2,000,  337. 
Unsafe  to  omit  citation,  337. 

As  persons  inteiested  have  right  to  show  it  is  over  that, 
337. 
Rule  as  to  two  days'  notice,  in  New  York  County,  where  all  par- 
ties waive,  345. 
Contents  of.    See  Citation. 
Whom  to  cite,  337. 

When  will  relates  only  to  realty,  337. 

Code  provisions,  337. 

Husband,  or  wife,  and  heirs,  337. 

Husband  or  wife  of  testator,  only,  339. 

Wife  divorced  for  her  wrong  excluded,  339. 

When  will  relates  to  real  and  personal  property,  337. 

Code  provision,  337. 

Husband,  or  wife,  heirs  and  next  of  kin,  337. 

When  will  relates  only  to  personalty,  337. 
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Probate  of  Will — continued. 

Citation — continued. 

Code  piovisions,  337. 

Husbaad,  or  wife,  and  next  of  kin,  337. 

Wife,  divorced,  though  blameless,  need  not  be  cited, 

339. 
All  of  class  named  required  to  be  cited,  337. 

e.  g.,  aliens  as  well  us  residents,  337. 
Legatees  not  necessary  parlies,  338. 
Nor  persons  beneficially  interested  under  will,  338. 
Devisees  need  not  be  cited,  338. 
Infants,  339.     See  Infants;  Special  Guakdian. 
Persons  becoming  interested,  338.     Ste  IntekventioN. 
As  succeeding  to  deceased  parly's  iuleresi,  338. 
As  creditor  of  a  devisee,  338. 
By  supplemental,  not  amended,  citation,  339. 
When  under  age,  gumdian  to  be  Hppoinied,  339. 
Fiiiliire  to  do  so,  a  serious  defect,  339. 
Why  not  curable  by  ordei-,  nunc  pro  tunc,  101,  104,  339. 
Of  person  inadvertently  omitted,  339. 
By  supplemental  citation,  3)9. 
How  made  after  decree,  3-13. 
Of  necessary  parties,  is  niiindatory,  337,  339. 

Husband  or  wife  of  necessary  party  need  not  be  cited  as  such,  339. 
Of  attorney  general,  when  required,  340. 

In  case  of  contest,  what  notice  to  be  given  to  additional  persons, 
341. 
Interested  under  another  will,  341,  344. 
Code  provision,  341. 

Return  day  (see  Hearing,  below),  343,  444. 

Iuf;ints  and  special  guardians  (see   Parties;  Special  Guard- 
ians). 34:)-347. 
Hearing  and  Examination  or  Witnesses. 

Evidence,  in  Xew  York  County,  may  be  taken  before  referee,  6,5,  06. 
Or  before  assistant,  65,  66. 

Reference  only  allowal)le  on  consent  of  all  parties,  Q'>,  06. 
Referee  only  takes  testimony,  66. 
Cannot  pass  on  issues,  66. 
Usually  begun  on  return  day,  .345. 
May  be  on  a  day  then  to  be  designated,  345. 
Code  provisions,  347. 

Surrogate  must  cause  witnesses  to  be  examined  before  him,  347. 
This  duty  he  may  in  some  cases  delegate,  348. 
Code  provisions,  348. 

In  New  Yiprk  County,  this  may  be  done  by  probate  clerk,  348. 
Who  cannot  pass  upon  issues  involved,  348. 
But  may  rule  on  admissibility  of  evidence,  349. 
And,  since  1894,  in  other  counties,  by  assistant  to  Surro- 
gate, 348. 
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Probate  of  Will — continued. 

Heabing  and  Examination  of  Witnesses — continued. 

When  testimony  of  subscribing  witness  may  be  dispensed 

■with,  349,  350,  352. 
Will  need  not,  in  sucb  case,  fail  of  probate,  352. 
Code  provision,  354. 
Witnesses  to  tbe -will.    See  Commission  ;  Handwriting;  Witness. 
Where  witness  is  aged  or  infirm.     See  Witness. 

Is  in  another  county.     See  Witness. 

Is  dead,  incompetent,  or  without  the  State,  354,  356. 

Forgets  occurrence,  354,  357. 

In  such  case,  testator's  handwriting  may  be  proved, 

354,  357. 
Together  with  that  of  subscribing  witnesses,  354, 

357. 
And  proof  of  circumstances  sulficient  to  sustain 
the  will  in  an  action,  354. 
What  is  sufQcient  proof,  355  et  seq.     (See  Will,  Execittion  of.) 
Of  uncontested  will,  356. 
Two  points:  genuineness  of  will;  validity  of  execution, 

356. 
Further  proof  in  Suriogate's  discretion,  356. 
Code  provision,  356,  357. 
How  genuineness  shown,  357. 

By  identification  of  instrument  by  subscribing  wit- 
nesses, 357. 
By  tracing  will  back  into  decedent's  custody,  357. 
Proof  of  handwriting,  under  §  2620,  357. 
Lost  ob  Destboted  Will,  357  et  seq. 
Code  provision,  357,  358. 
Surrogate's  power  statutory,  358. 
Summary  of  rules  applicable,  858. 
One  claiming  under  lost  will  revoking  existing  or  lost 

will,  381. 
Will  must  have  been  in  existence  at  testator's  death, 

358. 
Or  fraudulently  destroyed  in  life,  358,  360. 

Or  after  his  death,  360. 
What  is  fraudulent  destruction,  360,  361. 
As  to  its  provisions,  must  be  cleai'ly  and  distinctly 

proved,  358,  360. 
By  at  least  two  credible  witnesses,  358. 
A  correct  copy  or  draft  equivalent  to  one  witness,  358. 
Presumption  of  destruction,  animo  revoeandi,  359. 
How  overcome,  359. 

Each  witness  must  testify  to  all  disposing  parts  of  will, 
358,  360. 
Though  exact  language  unnecessary,  358. 
Substance  must  be  testified  to,  358,  359. 
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Probate  of  Will^continued. 

Lost  ok  Destroyed  Will — continued. 

In  order  to  its  incoiporation  in  decree, 
368. 
Testator's  declarations  as  to  contents  inadmissible,  360. 
When  admissible  as  to  existence,  359. 
Mere  proof  of  existence  alone  not  sufficient,  359, 
But  also  its  loss  or  fraudulent  destruction,  359. 
Burden  of  clear  and  distinct  proof  is  on  one  claiming 

under  lost  will,  359,  361. 
Alleged  lost  will  must  be  shown  to  have  been  duly  exe- 
cuted, 359,  361. 
Surrogate  Eollins'  summary  of  the  issues,  361. 
Contents  cannot  be  established  by  stipulation  or  con- 
sent, 361,  362. 
Of  lost  codicil  to  lost  will;  a  different  rule,  362. 
Or  of  later  will,  362. 

Any  evidence  satisfying  Surrogate  of  its  exe- 
cution justifies  denying   probate   to  earlier 
will,  362. 
Parol  evidence  of  execution  of  such  later  will, 
363. 
Of  nuncupative  will,  363  et  seq. 
(See  Nuncupative.) 
Decree. 

Practice  as  to,  where  no  objections  tiled,  366,  486,  487. 
Admitting  will,  what  to  state;  Code  provision,  481. 
(See  Contested,  this  heading;  Index  of  Precedents.) 
Contested. 

Contest  how  begun;  power  to  make  rules,  367. 

Rule  in  New  York  County;  appearance,  367. 
Verified  petiticin,  .S67. 
Answer  to  be  filed,  367. 
Notice  of  hearing,  368. 
Will  filed  with  petition,  368. 
Amendments  of  pleadings,  368. 
Form  of  answer  to  petition  for,  369. 
Who  may  appear  at  hearing,  370. 

Code  provision,  370. 
In  case  of  contest  who  must  then  be  notified,  370. 
When  all  necessary  parties  are  before  court  day  may  be  set  for 

hearing,  370. 
Limitations  of  power  to  refer  issues,  370,  371. 

Special  rule  in  N.  Y.  County,  370,  371. 

Assistant  may  take  testimony,  371. 
Rule  on  admissibility  of  evidence,  371. 
Surrogate's  control  of  proceeding,  371. 
Power  of  Supreme  Court  to  interfere  by  prohibition,  371. 
Presumption  that  testator  was  compos  mentis,  372,  430. 
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Probate  of  Will — continued. 

Contested — continued. 

riopoiient  must  show  capacity,  prima  facie,  372,  430. 

Has  burdeu  of  proof,  on  this  point,  872. 
He  first  proves  due  execution,  mental  competency,  free- 
dom from  restraint,  372. 
If  contestant  sustains  objection,  proponent  then  may 

rebut,  873. 
Proponent  has  aflBrmative  of  issues,  373. 
Character  of  issues,  wblcli  may  be  raised,  373. 

Wliat  Surrogate  must  inquire  into,  373,  374. 
Code  provisions,  373,  374. 
Power  to  order  production  of  witnesses,  374. 

Form  of  petition  for  such  order,  374-376. 
Notice  of  applicntion  for  order;  form,  376. 
Order  for  production  of  witnesses;  form,  377. 
Stay  pending  commission,  374. 
Who  may  contest;  Code  provision,  378. 

Contest    distinguished  from  attack  on    validity  of 

"  dispositi(m,"  378. 
Determination  of  status  of  contestant,  378. 
Cases  of  alleged  widow  of  decedent,  379. 
Case  of  alleged  child  ante  natvs,  379. 

After-born,  379,  380. 
Adoption,  regularity  of,  380. 
Cases  of  devisees  and  legatees;  two  classes,  380. 
Executor  or  trustee  under  another  will,  381.      ' 
Public  administrator,  .381. 
Attorney  general,  381. 
Creditors'  status,  381. 
Eoceiver,  381. 
Mortgagee  of  devisee,  .381. 
Miscellaneous  cases,  381. 
Associatiims,  unincoiporated,  381. 

Party  to  contract  with   testator  to  make   mutual  or  Ir- 
revocable will,  32:!. 
He  need  not  contest  will  in  violation  thereof,  323. 
F;iilnre  to  object  works  no  estoppel,  323. 
Surrogate  could  not  snstnin  sucli  objection,  323. 
Right  to  withdraw  objections,  378. 
In  spite  of  attorney,  379. 
What  wills  provable,  382. 

Who  competent  testators,  382. 

Rule  dependent  on  residence  and  mode  of  execution, 
382. 
Code  provision,  382,  383. 
Questions  arising  on  contested,  enumerated,  383,  .384. 
(See  Testam  NTART  Capacity;  Unl-ue  Influenle;  Will,  subhead 
Execution  of.) 
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Probate  of  Will — continued. 
Contested — continued. 

If  contestant  a  proper  party,  his  objections  must  be  consid- 
ered, 381,  382. 
Decree  admitting  will  to  probate,  when  Surrogate  must  make, 
481. 
Contents;  recording;  Code  provision,  481. 
Is  a  judicial  act,  481. 

Confined  tu  factum,  481. 
Capacity,  481. 

Freedom   from    undue    influ- 
ence, 481. 
Effect  as  to  realty,  185,  186,  189,  482. 
How  far  conclusive  as  to  personalty,  185, 482, 
485. 
Code  provision,  185,  482. 
Effect  of  lapse  of  a  year  from  entry,  186,  495. 
Is  presumptive  evidence  of  what,  187,  483. 
Appeal  from;  effect,  255. 

When  does  not   stay  issuance  of  letters, 

255,  256. 
Surrogate's  order  necessary,  255,  256. 

Circumscribes     power  of    executor 
pending  appeal,  256. 
Befusing  probate,  when  Surrogate  must  make,  484. 
Code  provision,  484. 
Conclusiveness,  limited,  188. 
Form  of  decree,  492,  493. 
Effect  of  Surrogate's  exercise  of  jurisdiction,  485. 
Admitting  will  of  realty,  advantages  of,  to  devisee,  485,  486. 
Admitting  will,  where  not  contested,  487. 
Form  of  deposition,  487,  488. 
Form  of  special  guardian's  report,  488,  489. 
Foim  of  decree  admitting,  489,  490. 
After  contest;  form  of  decree,  440-492. 
Certificate  reqniied,  after  rendering,  493. 

Code  provision,  493. 
Form  of  such  ceitificate,  493,  494. 
Admitting  lost  or  destroyed  will,  494. 

Conditions  of  granting,  357  et  seq. 
Form,  494,  495. 
Admitting  will,  prompt  entry  of,,  proper,  495. 

Effect  of  failure  to  procure,  for  four  years, 

496. 
Code  provision,  496. 
Power  to  enter  nunc  pro  tunc,  496. 

Will  to   be  retained    after;  when  to  be  returned,   355, 
499. 
When  to  be  returned  to  person  who  filed  it,  499. 
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Proceedings  in  Surrogate's  Court : 

(See  Abatement.  ) 

How  affected  by  designation  of  an  acting  Surrogate,  16,  25. 
Or  by  termination  of  his  authority,  24,  25. 
How  affected  by  transfer  to  Supreme  Court,  26. 

Code  special  provisions  as  to  Kings  County,  16, 17. 
How  entitled,  while  in  Supreme  Court,  26. 
How  issue  to  be  tried  in  Supreme  Court,  26. 
How  affected  by  change  in  county  boundaries,  58,  59. 
Order  necessary,  after  change  has  occurred,  58,  59. 
When  unnecessary,  58,  59; 
How  affected  by  failure  to  appoint  special  guardian  for  infant, 

101. 
Are  special  proceedings,  70. 
Begun  by  citation,  70. 
Which  is  an  act  of  the  court,  70. 
Or  by  motion,  70. 

Petition,  however,  the  real  commencement,  71. 
If  followed  by  citation,  71,  72. 
(See  Pbactice  in  Subrogate's  Court;  Petition.) 

Prohibition,  Writ  of : 

Can  Supreme  Court  interfere  with  Surrogate,  371. 
When  appeal  affords  adequate  remedy,  371,  372. 

Promissory  Note : 

An  asset  at  the  place  it  actually  is  in,  50,  335. 
Code  provision,  50,  385. 

Proof  of  Claim : 

In  proceedings  to  sell,  etc.,  decedent's  land,  1246  et  seq.,  1295. 
(See  Claims  against  Decedent's  Estate;  Accounting  for  the 
Estates.  ) 

Proof  of  Authority : 

A  prerequisite  where  "acting  Surrogate"  is  appointed,  16, 18,  19. 
Forms,  21-23. 
(See  Subrogate,  Acting.) 

Proof  of  Service  of  Citation : 

How  made,  80,  92. 
Form  of  affidavit,  80,  81.- 
Contents  of  affidavit,  92,  93. 
Requirement  in  New  York  County,  80  n. 
By  written  consent,  486,  487. 

Form  of  consent,  487. 
How  served  on  infants  (see  Form),  90,  91. 

Allegation  of  "additional  service,"  93. 
How  made,  where  by  mail  under  §  2524,  80. 
Form  of  affidavit,  80. 
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Proof  of  Service  of  Citation — continued. 

Upon  filing,  the  paper  is  deemed  served  under  §  437,  which  Is 
deemed  applicable,  85. 
By  Publication.    See  Public atiok,  Sebvice  of  Citation  by: 
How  made,  93. 

Affidavit  may  be  that  of  printer,  publisher  or  his  foreman  or  prin- 
cipal clerk,  93. 
This  affidavit  should  be  tendered  to  the  attorney  or  other  person 

ordering  the  publishing  of  the  notice,  97. 
But  private  persons  cannot  compel  delivery,  97. 

Until  publishing  bill  is  paid,  97. 
Compliance  with  statute  must  be  shown,  96. 
Proof  must  show  that  the  length  of  notice  required  has  been  ob- 
served, 98. 
Thus,  publication  in  each  of  six  successive  weeks  may  be 

insufficient,  97,  98. 
Unless  full  forty-two  days'  notice  is  afforded,  98. 
(See  Sebvice  of  Citation.) 

Property : 

Basis  of  jurisdiction.    (See  Jueisdiction;  Peobate  of  Wills.) 

Public  Administrator : 

When  citation  on  probate  must  be  directed  to,  340. 

Purpose  of  the  office,  784. 

Exists  in  every  county,  784. 

When  may  contest  will  of  personalty,  381. 

County  treasurer  is,  except  in  New  York  and  Kings,  784. 

When  to  act,  785. 

Code  provision,  785. 
How  appointed  in  New  York;  in  Kings,  785. 
County  Tbeasueeb,  as. 

County  treasurer's  functions,  etc.,  as,  785-797. 

In  specified  cases,  has  rights  of  a  collector,  785. 

Code  provision,  785,  786. 

When  authorized  to  take  charge,  786. 

At  first,  a  conservator  of  estate,  786,  787. 

Eight  to  sue,  786. 

Must  make  inventory,  787. 
Give  bond,  787. 

Notice  to  claimants  of  right  to  administer,  787. 

Code  provision,  787,  788. 

Is  a  temporary  administrator,  788. 

When  administration  becomes  permanent,  788. 

Letters  when  issued  to,  788. 
Code  provision,  788. 

Liable  to  supersession  in  three  cases,  789. 
Code  provision,  789. 

Nature  of  right  to  letters,  789,  790, 
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Public  Administrator — continued. 

County  Tkeasukbk  as — continued. 

Cunditions  o£  right  to  act  permanently,  790. 

Before  letters,  may  make  certain  applications,  etc., 

790,  791. 
In  case  of  danger  of  waste,  791. 

Perishable  property,  791. 
Proceed  fur  discovery  of  concealed  property,  791. 
Necessity  of   regularity  of   notice  and  proceedings, 

as  condition  of  appointment,  791-793. 
Distinguished  from  ordinary  administrator,  793. 
Annual  statement  to  comptroller,  794. 
Double  commissions  to,  794. 
To  deposit  moneys  in  state  treasury,  794. 
Disposition  of  such  deposit,  794,  795. 
Legacy  or  share  payable  to  county  treasurer,  under 

§  2748;  distinction,  795. 
Disposition  of  funds  where  appointment  irregular, 

79.5,  796. 
Status,  as  a  litigant,  796,  797. 
Power  to  avoid  intestate's  contracts,  797. 
May  be  appointed  temporary  administrator  ad  ipso  nomine,  799, 
800. 
Commissions  of,  and  bond,  in  such  cases,  800. 
In  Kings  County. 

Origin  of  authority,  797. 

Code  provision,  797,  798. 
Appointment;  oath;  bond,  797,  798. 
When  authorized  to  take  charge,  798. 
May  be  appointed  temporary  administrator,  799,  800. 
Without  special  security,  799. 
In  New  Yoke  County. 

Claim  of,  to  letters  of  administration,  800-804. 
Laws,  1898,  ch.  230,  controls,  800-804. 
Official  bond,  801. 

Assistant;  how  authorized  to  act,  801. 
Is  subject  to  Surrogate's  control,  801,  802. 
Commissions  to,  802. 

When  authorized  to  collect  and  take  charge,  802. 
Presumption  of  intestacy,  803. 
Power  of,  not  derived  from  Code,  803. 
Conditions  of  right  to  act,  802,  803. 

Effect  of  notice  to,  of  existence  of  widow  or  next  of  kin,  804. 
Order  of  Surrogate  requii-ed  in  such  case,  804. 
Such  order,  when  granted,  804. 
Object  of  preliminary  sections  stated,  804. 
Petition  for  order  to  seize  property;  form.  805. 
Affidavit  of  danger  of  waste;  form,  805. 
Order  to  seize  property;  form,  806. 
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Public  Administrator— cow^irtued. 

In  New  York  County— continued. 

Power  to  discover  couceiiled  property,  807-809. 
Siibpcena  to  issue,  807. 
Penalty  for  disobeying  subpoena,  808. 
Nature  of  inquiry,  808. 
Potitioii  for  inquiry;  form,  809. 
Order  directing  iuquity;  form,  810. 
Citation  to  attend  inquiry;  form,  810. 
Order  for  personal  attendance;  form,  811. 
Warrant  for  seizure,  wlien  to  issue,  812. 
Inventory  of  property  at  quarantine,  812,  813. 

Duty  of  liealth  ofScer,  813. 
Order  to  sell  perishable  property,  813. 

Or  property,  where  necessary  to  preserve  estate,  813, 

814. 
Affidavit  to  procure  order;  form,  814. 
Form  of  order,  815. 
Notice  of  intention  to  apply  for  letters,  815. 
Wlio  entitled  to,  816. 
How  served;  publication,  816. 
Form  of  notice,  817. 
Petition  for  permanent  letters;  form,  817,  819. 
Who  may  oppose,  819. 
Proof  of  will,  or  existence  of  relative  competent  to 

administer,  819. 
Letters  to  be  issued  to  relative,  819. 
Expenses  to  be  taxed,  and  amount  retained,  820. 
When  letters  to  issue  to,  820,  821. 
Contents  and  effect  of  letters  issued  to,  821. 
Proceedings  by,  in  estates  not  exceeding  $100,  821. 
Notice  of  intention  to  administer,  821. 
Service  of  notice;  on  wliom,  821. 
Publication,  when,  821. 
Affidavit  of  service,  and  no  claim,  822. 
Effect  of  tiling  affidavit,  822. 
Powers  of,  before  becoming  permanent  administrator,  822,  823. 
Proceedings,  where  decedent  unnaturalized  foreigner,  823. 
Service  of  notice  on  consul,  823. 
Consul  or  deputy  may  appear,  823. 
Duty,  where  l;i-wful  representative  appears  and  makes  claim  to 

estate,  823,  824. 
Three  cases,  in  which  authority  of,  superseded,  824. 
Kights  of  relative,  etc.,  claiming  within  three  months  after  vest- 
ing of  powers  in,  824. 
No  abatement  of  actions,  etc.,  825. 

Eights,  powers  and  obligations  of,  as  permanent  administrator, 
enumerated,  825-829. 
Section  discussed,  829,  830. 
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Public  Administrator — continued. 

In  New  York  County — continued. 

To  deposit  money;  deposit  how  withdrawn,  830. 
May  advance  to  relatives,  830. 
To  account  annually  to  municipal  assembly,  831. 
To  report  operations  of  bureau  to  mayor,  831. 

Forfeiture  for  failure  to  so  account  or  report,  831. 
Responsibility  of  city  for  acts,  of,  etc.,  831. 
To  report  monthly  to  municipal  assembly,  832. 
Salary  of,  and  of  assistant,  832. 
Proceedings  on  resignation  or  removal  of,  833. 
Reports  to  by  hotel  keepers,  etc.,  and  undertakers;  penalty,  833. 

Copy  of  section  (33)   to  be   left  annually  at  boarding 
houses,  etc.,  834. 
Effect  of  the  statute  of  1898,  834. 
(See  Letters  of  Administration.) 

Publication : 

Of  will  (see  Will). 

Of  notice  of  revocation  of  probate  of  will,  514. 

By  public  administrator  of  his  receipts  and  expenditures,  831. 

Of  notice  to  creditors,  to  present  claims,  1007  et  seq. 

Of  sale  of  land,  in  proceedings  to  sell,  etc.,  1276. 

Publication,  Service  of  Citation  by  : 

Four  cases  in  which  order  can  be  made,  85,  86. 
Additional  two  cases,  86. 
Can  be  made  on  foreign  corporation,  85. 
On  non-resident,  85. 
On  resident,  when,  85,  86. 
On  person  whose  residence  is  unknown,  86. 
Name  is  unknown,  86. 
Surrogate's  Power  and  Duty. 
Not  bound  to  direct,  86. 

Merely  because  thei'e  are  non-resident  parties,  86. 
His  power  is  discretionary,  86. 
Must  fix  period  of  publication,  in  the  order,  95. 

Not  less  than  once  in  each  of  six  successive  weeks,  97. 
Direct  deposit,  in  post-office,  of  copy  order,  stamped  and  ad- 
dressed, 96. 
When  this  can  be  dispensed  with,  96. 
Designate  the  pfvpers  in  which  to  publish,  95. 
Formalities  or. 
Stated,  95. 

What  the  order  must  direct,  95,  96. 
Form  of  order,  86,  87,  88. 
Code  provisions,  89,  90. 
Number  of  newspapers;  two,  89. 
Surrogate  may  designate  additional  papers,  96. 
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Publication,  Service  of  Citation  by — continued. 

Formalities  of — continued. 
Number  of  iusertioas,  89. 

Not  less  than  once  in  each  of  six  successive  weeks,  89. 
Alternative  mode  of  service  without  the  State,  89,  90. 
If  order  irregular,  publication  will  be  invalidated,  96. 

Therefore,  every  statutory  requirement  must  be  observed, 

96. 
Unless,  in  case  of  adults,  there  be  voluntary  appearance, 
96. 
All  directions  of  order  must  be  carried  opt,  to  make  service  valid, 
96. 
Effect  of  disregarding  such  directions,  96. 

By  addressing  copy  mailed  diflerently,  96. 
By  publishing  in  paper  not  designated,  96. 
Papers  in  which  publication  should  be  made,  89,  96. 
No  longer  any  state  paper,  96. 
The  order  will  designate  two  papers,  89. 
•  Surrogate  may  designate  additional  ones,  98. 

To  secure  surer  notice  to  persons  to  be  served,  96. 
Time  op  Pdblicaxion. 
Code  provision,  89. 
"  Not  less  than  once  a  week,  for  each  of  six  successive  weeks,"  89, 

92. 
This  compared  with  wording  of  §  440,  97. 
Meaning  of  words,  as  judicially  declared,  97. 

That  publication  is  not  complete  until  expiration  of  forty- 
two  days  from  first  publication,  excluding  first  day,  97. 
Six  publications,  in  six  successive  weeks,  not  necessarily 
suflScient,  97. 
Is  complete  on  last  day  of  publication,  97. 

i.  e.,  including  the  day  which  completes  the  full  period,  97. 
Illustrative  case,  97. 

Publication  need  not  be  on  the  same  day  of  each  week,  98. 
Provided  six  weeks'  notice  be  given,  98. 

Punishment  for  Contempt.     See  Contempt. 
Purchaser : 

When  Surrogate  can  compel  him  to  take,  10. 
Relieve  from  completing,  10. 
Permit  payment  into  court,  11. 
Not  relieved,  when  irregularity  in  proceedings  exists,  124.5. 

e.    (/.,   failure  to   serve  notice  on  infant  of   application  for 
appointment  of  special  guardian,  1245. 

Qualification  : 

Of  representative,  meaning  of,  588,  589. 
Taking  of  official  oath,  588. 
Ill 
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Qnalification — continued. 

Code  provision,  588. 

Form  of  oath,  589. 
No  time  specified  as  to  executors,  589. 

But  should  qualify  promptly,  589. 
Testamentary  guardian  has  thirty  days,  589. 
Failure  to  qualify  equivalent  to  renunciation,  589. 

Quarantine : 

Administration  on  estates  of  certain  persons  dying  at,  812. 
Of  widov?  of  decedent,  981-983. 
(See  Public  Administbatob.  ) 

Railroad  Fares ;  Vouchers.    See  Accounting  for  the  Estate. 
Real  Property : 

Location  of,  as  a  condition  of  jurisdiction,  43. 
Will  of,  when  provable  in  New  York,  40,  42. 
Kecord  of  will  of;  evidence,  189,  497,  498. 
Action  for  construction  of  will  of,  564-575. 
Of  decedent,  temporary  administrator's  relation  to,  662-864. 
(See  Descent;  Dbvisbb;  Heie;  Will.) 

Real  Property,  Proceedings  to  Sell,  etc. : 

Surrogate's  jurisdiction  described,  1220. 

Its  exercise  must  follow  the  statute,  1220,  1242. 

No  previous  accounting,  by  representative,  necessary,  1229,  1254. 

Technicality  of,  expounded  and  illustrated,  1242-1245. 

Defects  in  petition  relieving  purchaser,  1242, 1243. 

Effect  of  order  to  show  cause  one  day  too  late,  1243. 

Failure  to  I'eport,  or  confirm  report  of,  sale  fatal,  1244. 

Defects  relating  to  appointment,  etc.,  of  special  guardian,  1244. 

Eights  of  infant  parties,  1244,  1245. 

Distinction  between  irregularities  discovered  pendente  lite,  and 
those  discovered  after  sale,  1244. 

Instance  of  curable  "omission"  under  Code,  § 2784,  1245. 

Special  guardian  not  appointable  until  after  citation  served,  1245. 

No  common-law  right  of  creditor,  to  resort  to  land  of  decedent, 
1249,  1258. 

Possible  case  of  hardship  to  creditor,  by  representative's  devas- 
tavit, 1253. 

Creditors  not  confined  to;  other  remedies,  1254. 

" Distinct  parcel,"  relation  of,  to  "lot,"  1267. 

When  freeholder  appointed  to  execute  decree,  1269. 

Executor,  etc.,  not  to  become  purchaser,  1279,  1280. 

Presumption  of  due  appointment  of  special  guardian,  after  twenty- 
five  years  from  disposition,  1292,  1293. 
Code  provision,  1292,  1293. 

Effect  of  foreclosure  proceedings,  on,  1311. 

Stay  granted,  in  such  a  case,  1311,  1312. 
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Real  Property,  Proceedings  to  Sell,  etc— continued. 

Form  of  order  for  such  stay,  1312,  1313. 
Such  form  discussed,  1313,  1314. 
Payment  of  surplus  arising  on  judicial  sales  in  other  courts,  to 
Surrogate,  1314. 
Code  provision,  1314, 

Section  confined  to  lien  accruing  during  life  of  de- 
cedent, 1315. 
Section  adjudged  constitutional,  1315,  1316. 

Judicially  construed,  1316,  1317. 
Distribution  of  such  surplus,  1317. 

Code  provision,  regulating,  1317. 
Direction   by  Supreme   Court  judgment, 

1318. 
Conclusive  as  to  rights  of  creditors,  1318. 
Money  paid  into  Supreme  Court  in  partition,  1318. 
Securities  and  leases.  Surrogate's  duty  concerning,  1319. 
Restitution,  for  assets  afterwards  discovered,  1319. 
What  Property  Subject  to. 
Code  provision,  1220. 

Purpose,  to  pay  debts  and  funeral  expenses,  1220. 
Funeral  expenses  i^clude  cost  of  headstone,  1220,  1221. 
Not  property  exempt  from  execution,  1220,  1221. 
Nor  where  expressly  charged  with  debts,  1220,  1221. 

What  is  such  a  charge,  1221. 
Effect  of  testamentary  power  of  sale,  1222,  1240. 

When  power  deemed  imperative,  1222-1224. 
Discretionary  power  not  a  bar,  1222-1224. 
PuKPOSE  OF  Disposition. 

To  pay  debts  and  funeral  expenses,  1220,  1224. 
"Debt"  defined,  1224. 
"  Funeral  expenses"  defined,  1224. 
Not  for  administrative  expenses,  1224,  1225. 
Nor  costs  in  decree  refusing  probate,  1225. 
Nor  to  reimburse  one  paying  taxes,  1225. 
Petition. 

Instituted  by,  1223. 

Presentable  within  three  years  from  grant  of  letters,  1225. 

Certain  requisite  contents,  1226. 

Who  may  present,  1225. 

Representative,  1225. 
Certain  creditors,  1225,  1227. 
Not  temporary  administrator,  1225,  1226. 
Nor  creditor  secured  by  mortgage,  1225,  1227. 
Nor  claimant  for  funeral  expenses,  1227. 
Detail  of  allegations,  1231. 

Code  provision,  1232. 

Statement  of  value  of  "  distinct  parcel,"  1232, 1233, 1267. 
Form,  1233-1237. 
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Real  Property,  Proceedings  to  Sell,  etc.— continued. 

Petition — continued. 

If  too  defective,  Surrogate's  jurisdiction  defeated,  1237. 
If  facts,  to  be  stated  in,   unknown,  Surrogate   to  inquire,  1237. 
Surrogate  may  require  account,  1237. 
Code  provision,  1237. 
Time  fob  Commencing. 

Within  tbree  years  from  grant  of  letters,  1227,  1228. 

First  grant  of  letters,  intended,  1228. 
Citation  may  be  returnable  later,  1228. 
After  the  three  years,  heirs,  etc.,  liable  to  action,  1228. 
Statute  aims  to  protect  honest  purchasers,  1228. 
Relation  of  general  statute  of  limitation,  to  the  three  years'  limit, 
1228. 
Code  provision,  1229. 
Section  explained,  1229. 
Eighteen  months'  suspension  of  general  limitation,  as 

to  claims  against  decedent,  1229. 
Rule,  where  letters  not  issued  at  least  six  months  be- 
fore end  of  eighteen  months,  1229. 
The  three  years'  limit  does  not  extend  the  general  lim- 
itation, 1230. 
When  creditor  may  institute  after  the  three  years  expired,  1230. 
Where  action  pending  against  executor,  etc.,  1230, 

1231. 
Code  provision,  1230,  1231. 
Notice  of  lis  pendens  required,  1231. 
Case  of  action  pending,  to  set  aside  fraudulent  con- 
veyance, 1231. 
Petition  need  not  show  that  debt  was  in  contro- 
versy, 1231. 
Citation. 

Issuance  of,  a  judicial  act,  1237. 
Not  issuable  by  clerk,  62,  1237. 
Code  provision  for,  1237,  1238. 
Directed  to  whom,  1237,  1238. 
Form  of  order  for,  1238. 
Form  of,  1239. 

Issuance  of,  asserts  jurisdiction,  1240. 
When,  will  be  refused,  1240. 

In  case  of  imperative  power  of  sale,  1240. 
Must  be  served  on  each  person  addressed,  1240. 
When  to  contain  general  address  to  "  creditors,"  1240. 
Supplemental,  when  to  issue,  1240,  1296,  1297. 
Widow  not  entitled  to,  after  dower  assigned,  1242. 
Heaking  and  Determination. 

To  follow  return  of  citation,  1245. 
Who  may  be  heard,  1245,  1246. 
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Real  Property,  Proceedings  to  Sell,  etc. — continued. 

Hearing  and  Dktermination — continued. 
What  may  be  contested,  1246. 
Effect  of  admission,  by  representative,  1246. 
Code  proTision,  as  to  liearing,  1245,  1246. 
Surrogate  must  determine  jurisdictional  facts,  1246. 

May  pass  on  disputed  claim,  1247. 
Effect  of  representative's  prior  rejection  of  claim,  1246,  1247. 
Admission  of  claim,  establishes  it  prima  facie,  1247. 
Section  829  not  available  to  prevent  inquiry  as  to  valid- 
ity of  claim,  1247. 
Case  of  representative's  claim,  1247. 
Effect  of  admission  of  improper  evidence,  1248. 
Parties  entitled  to  litigate  claims,  1248. 

By  any  valid  defense,  1248. 
As  statute  of  limitations,  1248. 
Judgment  debts;  on  a  special  footing,  1248. 
Code  provisions,  1249. 
Judgment,  after  trial  "on  the  merits,"  presumptive 

evidence,  1249. 
Effect  of  judgment,    on   offer  made  representative, 

1250. 
Costs,  in  judgment,  excluded,  1249,  1250. 
Case  of  mortgage-deficiency  judgment,  1250. 
Subject  to  deduction,  for  payment  or  counterclaim, 
1249. 
Effect  of  pendency  of  proceedings  for  judicial  settlement  of  ac- 
count, 1254,  1255. 
Decseb  Directing  Disposition. 

Must  determine  and  specify  what,  1251. 
Code  provision,  1251. 
Vouchers  to  be  'filed,  1251. 
What  proof  necessary  for,  1251,  1252. 
Code  provision,  1251,  1252. 
Section  expounded,  1252. 
Substantial  compliance  veith  jurisdictional  requirements 

necessary,  1253. 
Surrogate  may  consider  inventory,  1254. 
Express  charge,  and  valid  povrer  of  sale,  to  be  negatived, 
1255. 
General  rule  as  to  order  of  application  of  estate  to  debts  not  dis- 
turbed by,  1255. 
Such  order  stated,  1255,  1256. 
By  way  of  lease  or  mortgage,  when,  1256. 
Code  provision,  1256. 

No  lease,  where  no  infants  interested,  1256,  1257. 
Made  on  similar  facts  to  those  leading  to  sale,  1256,  1257. 
Three  appraisers  to  be  appointed,  1256,  1257. 
Order  appointing  appraisers;  form,  1258. 
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Real  Property,  Proceedings  to  Sell,  etc. — continued. 

Deckee  Dibecting  Disposition — continued. 

To  be  served  on  appraisers,  1258. 
Appraisers'  expenses,  liow  paid,  1259. 
Surrogates'  action  on  appraisers'  report,  1259. 
By  way  of  sale,  1259. 

When  to  be  made,  1259. 

Requisite  contents  of  decree,  1259,  1260. 

Code  provision,  1260. 

Discretion,  as  to  selling  all  or  part,  1260. 

Postponing  execution  of,  1260. 

Code  provision,  1260,  1261. 
Instances  of  "  manifest  prejudice,"  1261. 
Order,  in  which  sale  to  be  directed,  1261. 
Code  provision,  1261. 
Surrogate's  discretion,  1262. 
Status  of  land  devised  and  not  sold  by  devisee, 
1262. 
Entire  property,  when  to  be  sold,  1263. 
Code  provision,  1263. 

Where  will  creates  undivided  interest,  or  prece- 
dent estate,  1263. 
Requisite  contents  of,  prescribed,  1263. 

Code  provision,  1263. 
Form  of,  in  case  of  sale,  1264-1267. 
Distinction  between  "  parcel  "  and  "  lot,"  1267. 
What  is  "  common  certainty"  of  description  in,  1267. 
Order  necessary,  directing  execution  of,  1271. 
Code  provision,  1271. 
Form  of  such  order,  1271,  1272. 
Death,  etc.,  of  executor  of,  no  abatement  by,  1275. 

Appointment  of  successor;  security,  1275. 
Code  provision,  1275,  1276. 
Bond  of  Executor  or  Administrator. 

Must  be  given,  before  executing  decree,  1268. 
Code  provision,  1268. 
Condition  specified,  1268. 
Solvency  immaterial,  1269. 
Surrogate  to  fix  penalty,  1268. 

Default  in  giving,  cause  for  appointing  freeholder,  1269. 
Where  two  or  more  representatives,  only  those  giving,  can  exe- 
cute decree,  1269. 
Form  of  order  appointing  freeholder,  in  case  of  default  in  giving, 

1269,  1270. 
Freeholder  may  not  be  required  to  account,  1428. 
Sale. 

Statute  does  not  necessarily  contemplate  a,  1256. 
Decree  for  ( see  Decree  Directing  Disposition,  previous  sub- 
heading), 1259. 
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Real  Property,  Proceedings  to  Sell,  etc continued. 

Sale — continued. 

Of  part,  where  appeal  pending,  1273. 

Code  provision,  1273,  1274. 

Form  of  order,  in  such  case,  1274,  1276. 
Mode  of;  prescribed,  1276,  1278. 

Like  sales  under  execution,  if  puhlio,  1276. 

Where  private ;  contract  to  be  in  writing,  1276. 
Notice  of;  by  posting  and  publication,  1276. 

Must  describe  property,  how,  1277. 

Where  posting  to  be  done,  1276,  1277. 

Rules  governing,  to  be  strictly  obeyed,  1277. 
Conduct  of,  public;  mode  of,  prescribed,  1278. 

Code  provision,  1278. 

Rules,  where  "  distinct  parcels,"  1278,  1279. 
Who  may  not  purchase  on,  1279. 

Familiar  rules  of  equity  apply,  1279,  1280. 

Code  provision,  1280. 
Report  of;  to  be  filed,  1280. 

Surrogate  to  inquire  into  proceedings,  1280. 
"Vacation  of;  when  Surrogate  to  order,  1280. 

Code  provision,  1280,  1281. 

Grounds  and  instances  of,  1281,  1282. 
Confirmation  of;  when  Surrogate  to  order,  1282. 

Code  provision,  1282. 

Order  of,  to  direct  conveyance,  1282. 

Form  of  order  of,  1283,  1284. 

Who  may  move  for,  1284. 

When  should  not  be  made,  1284,  1285. 

Refusal  to  deny,  effect  of,  1285. 

Party  aggrieved  has  other  remedy,  1285. 
Compelling  purchaser  at,  to  complete,  1285. 

Power  of  Surrogate,  as  to,  1285,  1286. 

Purchaser  entitled  to  a  marketable  title,  1287. 
Of  decedent's  interest  in  contract  for  purchase,  1288. 

Code  provisions,  1288-1290. 
Title  of  purchaser  at;  what  irregularities  not  affect,  1291. 

Code  provision,  1291. 

Intent  of  section  discussed,  1292. 

CONVETANCB. 

Effect  of,  prescribed,  1287. 

Code  provision,  1287,  1288. 

When  not  to  affect  grantee  of  heir,  etc.,  1287. 

Code  provision,  1287. 
Transfei'S  interest  of  decedent,  as  of  date  of  his  death,  1288. 
Of  decedent's  interest  in  real  property  held  under  contract;  effect 

of,  1290. 
Of  part  of  decedent's  interest  under  contract,  1290. 

Code  provisions,  1290.  • 
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Real  Property,  Proceedings  to  Sell,  etc. — continued. 

Disposition  of  Pkoceeds: 
To  be  paid  into  court,  1293. 

Code  provision,  1293. 

Heir,  etc.,  thereupon  exonerated,  1293. 
Money  paid  into  court,  and  securities ;  disposition  of,  1293,  1294. 

To  be  paid  and  delivered  to  county  treasurer,  1293,  1294. 

Code  provision,  1293,  1294. 
Order  for  distribution,  and  for  notice  thereof;  form,  1294. 
Notice  of  distribution ;  form,  1295. 
Publication  of,  1295. 
Proof  of  furtlier  debts,  at  time  appointed  for,  1295. 

Code  provision,  1295,  1296. 

Section  explained,  1296,  1297. 
Impeacbing   debt   already    established,  at  time  appointed  for, 

1297. 
When  sale  of  more  property  directed,  at  time  appointed  for,  1297, 
1298. 

Code  provision,  1298. 
Claims  to  surplus,  to  be  heard  at  time  appointed  for,  1298. 

Code  provision,  1298. 
Decree  of  distribution,  to  be  made,  1299. 

Code  provision,  1300. 

Supplementary,  1300. 
Distribution;  order,  in  vfhich  made,  1300-1303. 

Code  provision,  1300-1303. 

Section  discussed,  1303. 
Executer  of  decree  to  be  allowed  expenses,  1303. 

Also  $5.00  per  diem,  1304. 

But  no  commissions,  1304. 

Code  provisions,  1304. 

"  Reasonable  sum,"  what  is,  1304,  1305. 
Allowance  of  costs  out  of  proceeds,  considered,  1305. 
Smith  V.  Meakim,  2  Dem.  129,  criticized,  1305. 
Decree  of  distribution  ;  form,  1306-1308. 
Computation  and  investment  of  widow's  interests,  1310. 
Including  dower  right,  1310. 
Code  provisions,  1310. 
Investment  of  infant's  share,  1310. 

Code  provision,  1310,  1311. 

Receiver : 

Of  administrator,  when  deemed  assignee  of  his  interest,  124. 
And,  as  such,  entitled  to  cifation,  124. 

In  supplementary  proceedings,  when  can  compel  accounting,  1437. 

Status  of,  on  probate,  381. 

Recognizance : 

Order  of  payment  of,  by  executor,  etc.,  1040, 1059. 
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Record : 

Surrogates'  Courts  are  courts  of,  4. 
0£  acts  of  Surrogate  and  his  court,  4. 

Special,  acting  or  temporary  Surrogate,  29,  30. 
Of  decrees,  letters,  etc.,  must  be  kept,  191,  192. 
Of  proceedings  during  transfer  to  Supreme  Court,  16,  25. 

Where  to  be  made,  while  transferred,  26. 
Of  -wills,  191. 

Proved  elsewhere  in  the  State,  497. 

Code  provision,  497. 
Ancient  wills,  497. 

Code  provision,  497. 
What  record  should  include,  497. 
Wills  of  renl  property,  498. 

Executor  must  put  on  record,  498. 
In  twenty  days  from  date  of  letters,  498. 
Fees  prescribed  for  clerk  or  register,  498. 
Code  provision,  498. 
FoBElGN  Wills: 

Proof  certified,  must  accompany,  499,  577,  578. 
How  must  have  been  executed,  578. 
No  letters  issue  thereon,  578. 
But  title  can  be  given,  578. 
Practice  outlined,  579. 
Effect  of  defects  in  "proofs,"  578,  579. 
Of  official  bonds,  899,  90.3. 
(See  Books  of  Record;  Will.) 

Referee : 

To  determine  disputed  claim,  designation  of,  1007,  1021  etseq., 14,09. 
Fees  of,  1030,  1031. 

Referees  in  Surrogates'  Courts : 

In  probate  proceedings,  65,  66,  162. 

To  take  testimony,  66. 

Cannot  pass  on  issues,  66,  162,  163. 

What  consent  required,  65,  66,  162. 

To  examine  infirm  witness,  155-157. 
Surrogate's  power  to  refer  question  of  fact  or  account,  162. 

Code  provision,  162. 

Development  of  this  power  to  refer,  162,  163. 

To  appoint  to  take  testimony,  155-157. 

In  proceedings  to  remove  administrator,  163. 

To  determine  wlieffier  disputed  claim  was  rejected,  163. 
Surrogate's  power  as  to  referee's  compensation,  170-173. 
Qualification  of,  163. 
Must  be  sworn,  163. 

Omission  to  take  oath,  when  a  mere  irregularity,  163. 
Report  of,  must  be  filed  with  the  testimony,  163,  166. 
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Referees  in  Surrogates'  Courts — continued. 

May  refuse  to  file  till  fees  are  paid,  164,  171,  172. 
At  risk  of  termination  of  reference,  164,  171. 
When  fees  payable  out  of  fund,  172. 
Should  be  filed  within  sixty  days,  164,  171. 
Subject  to  confirmation  or  modification  by  Surrogate, 
162-167. 
Which  action  must  be  taken  within  ninety  days,  162, 

166,  168. 
Effect  of  non-action,  168  and  footnote. 
•When  must  state,  separately,  facts  found  and  conclu- 
sions of  law,  136,  137,  143,  144. 
How  affected  by  amendment  to  §  1022, 136, 137,  143,  144. 
Surrogate  may  confirm,  reject,  modify  or  remit,  162, 
186,  167. 
Report  of,  Surrogate  should  sustain  unless  findings  clearly  erro- 
neous, 166,  167. 
Or  unsupported  by  evidence,  166,  168. 
Is  not  limited  to  referee's  conclusions  of  law, 

166,  167. 
May  modify  or  set  aside,  though  no  excep- 
tions filed,  166,  167. 
Must  consider  exceptions  in  detail,  166,  168. 
When  may  i-emit  for  rehearing,  168, 169. 
When  should  not  send  back  for  rehearing, 
168. 
Rule  in  New  York  county,  as  to  confirming,  166. 
When  confirmed  as  of  course,  166. 
How  exceptions  taken,  166. 
May  be  appointed  to  determine  amount  of  attorney's  lien  for  serv- 
ices, 139. 
Compensation  of,  162,  169. 

Stipulation  concerning,  169,  170. 

Must  be  entered  in  minutes,  169. 
And  definitely  fix  amount,  170. 
Based  on  actual  time  occupied,  170. 
Affidavit  of  time  actually  used,  170. 
And  that  it  was  necessarily  used,  170. 
In  absence  of  stipulation  only  statutory  fees  allow- 
able, 170. 
Surrogate  powerless  to  give  more,  170. 
How  collected,  171-173. 
May  have  to  sue,  173. 
Powers  of  referee  to  hear  and"  determine,  162. 

Has  judicial  powers  and  responsibilities,  166. 
To  rule  on  admissibility  of  evidence,  163. 
To  compel  witness  to  answer,  164. 

Surrogate  will  enforce  his  mandate,  164. 
To  compel  parties  to  proceed  promptly,  164. 
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Referees  in  Surrogates'  Courts — continued. 

How  this  power  exercised,  164. 
To  allow  filing  of  supplemental  account,  164. 
Or  amendments  to  original  account,  if  all  parties  are 

before  him,  164,  165. 
Extend  time  to  file  briefs,  164. 
Order  of  reference  should  specify,  exactly,  their  power,  163. 
Practice  on  reference;  subject  to  General  Eules  of  Practice,  162, 
163. 
Referee  to  be  sworn,  163. 

Effect  of  omission,  163. 
Testimony  to  be  signed  by  witnesses,  163. 
On  reference  to  take  testimony,  163. 
Need  not  be  on  reference  to  hear  and  de- 
termine, 163.  . 
As  to  requests  to  find,  165. 

If  requested,  referee  must  make,  165. 
His  findings  equivalent  to  a  verdict,  166. 
Effect  of  referee's  refusal,  165. 
When  ground  for  reversal,  165,  166. 
Exceptions  to  report,  166,  167. 
When  to  be  made,  166,  167. 
Of  disputed  accounts,  169. 

Referee  acts  on  objections   filed  in  Surro- 
gate's Court,  169. 
But  raay  allow  new  or  amended  objections 
to  be  filed,  169. 

Reference : 

Of  claim  against  decedent's  estate,  1007,  1021,  1469. 
(See  Akbitbation;  Ascbktainment  or  Debts.) 
Of  objections  to  account,  1467,  1469. 

Refunding  Legacy : 

After  payment,  1211-1213. 

Actions  to  compel,  two  classes  of,  1211. 

In  case  of  specific  legatee,  1212. 

When  right  of  action  lost,  1213. 

Procedure  in  Surrogate's  Court  to  secure,  1213. 

When  bond  has  been  given,  1213. 

Petition  for  ;  form,  1213,  1215. 

Rejection  of  Claim : 

Made  against  decedent's  estate,  1016,  1017,  1032. 

Form  of,  1032,  1035. 

Writing  not  necessary,  1033. 

Must  be  explicit  or  decisive  to  be  relied  upon,  1034, 1035. 

Action  by  creditor  barred  six  months  after,  1033. 
Surrogate  has  povfer  to  determine  whether  it  was  rejected,  1470. 
(See  Claim  Against  Decedent's  Estate.) 
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Relatives : 

Of  decedent,  influence  of,  on  testation.    See  Undue  Influence. 
Who  entitled  to  letters  of  administration,  684  et  seq. 
Of  minor,  consent  of,  to  adoption,  933,  934. 

Of  decedent,  when  may  oust  public  administrator.     See  Public 
Administbatob. 
(See  Lbttbes  of  Administeation;  Next  or  Kin.) 

Religions  Corporation : 

Exempt  from  transfer  tax,  1103,  1107-1112. 
Defined,  1111. 

Remittitur : 

Must  be  filed  before  parties  can  proceed  to  rehearing  ordered  by 
Appellate  Court,  270,  271. 
(See  Appeal.) 

Removal : 

From  State,  by  executor,  effect  of  intention  of,  858. 

Of  executor,  administrator,  etc.     See  Kevooation  of  Lbttebs. 

From  office,  of  testamentary  trustee,  1346. 

May  not  affect  his  capacity  as  executor,  623. 

Of  general  guardian,  1384  et  seq. 

Of  guardian  by  will  or  deed,  1408. 

Rent: 

Due  decedent's  estate;  when  assets,  976. 

Owing  by  decedent's  estate,  preference  of,  1040,  1060. 

Apportionment  of,  1004. 

Rennnciation : 

Of  right  to  be  executor,  590. 

Code  provisions,  590. 

To  letters  of  administration,  694. 

When  must  be  made,  594. 

Is  not  a  resignation,  591. 

Form  of,  591. 

Must  be  acknowledged,  592. 

May  be.  retracted,  when,  593.     (See  Retbaotion.  ) 
(See  ExECUTOB.) 

Of  testamentary  guardianship,  1407. 

Report : 

Of  special  guardian,  in  probate  proceedings,  112,  488. 
(See  Special  Guaedian.) 

Of  referee.    See  Refeeee  in  Subbogatbs'  Coubts. 

Of  appraiser  under  transfer  tax  law.     See  Teansfbe  Tax. 

Representative : 

Of  deceased  party.     See  Pabties;  Inteevention. 
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Republication : 

Of  will  (see  Will),  410,  413. 
May  cure  defects  on  original  publication,  410. 
Upon  separate  occasion,  410. 
Of  separate  document,  e.  g.,  codicil,  410,  411. 
Of  revoked  will,  by  publication  of  codicil,  411,  412. 
Effect  on  will  later  than  revoked,  republished  will,  411, 412. 

Beqnest : 

To  witness,  to  attest  will  (see  Will),  418  et  seq. 
(See  Pbobate  of  Wills.) 

Residence : 

Surrogate  may  determine,  10,  330. 
What  constitutes,  46,  943. 
Equivalent  to  domicile,  46. 
Includes  residence  and  intention,  46,  330. 
Intentio  manendi  is  meant,  331. 
Not  mere  intent  to  change,  831. 
When  to  be  determined  as  a  fact,  45,  330. 
According  to  usual  rules,  45. 
How  conclusive,  45,  46,  331. 

Effect  of  decedent's  declaration,  where  evidence  con- 
flicting, 331. 
Of  a  child,  is  that  of  the  parents,  46,  330. 

May  be  that  of  general  guardian,  46. 
Effect  of  separation  of  the  parents,  46,  330. 
Of  testator;  county  residence  is  meant,  44,  45,  331. 
Residence  at  death,  46. 
When  is  a  jurisdictional  condition,  43-45. 
What  amounts  to  residence,  330-332. 
Change  immaterial,  if  after  will  executed,  42. 

Insane  testator's,  effect  of,  330. 
Original  domicil  presumed  to  continue,  46,  47,  330. 
Of  wife,  when  separate,  47,  330. 
Of  foster  parent  as  affecting  adoption,  943,  944. 
(See  Non-Resident;  Tbansfeb  Tax.) 

Resident : 

Service  on;  when  he  departs  from  State,  with  intent  to  defraud  or 
avoid,  85. 

When  temporarily  absent  from  State,  86. 

Where  attempt  has  been  made,  and  time  is  expiring,  86. 
Decedent,  transfer  tax  on  succession  from.     See  Tbansfbb  Tax. 

Residuary  Legatee : 

Rights  of  (see  Payment  of  Legacies),  1187. 

Resignation.     See  Revocation  of  Letters. 

Of  executor,  distinguished  from  renunciation,  591,  693,  594. 
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Resignation.     See  Revocation  of  Letters — continued. 

Of  testamentary  trustee,  1341  et  seq. 

Does  not  relieve  him  as  executor,  623. 
Of  general  guardian,  1389  et  seq. 
Of  guardian  by  will  or  deed,  1409. 

Restitution : 

On  discovering  assets,  after  sale,  etc.,  of  land,  1319. 
Code  provision,  1319. 

Retraction : 

Of  renunciation,  by  nominated  executor,  593. 

Must  be  acknowledged,  593. 

Not  allowed  after  letters  have  issued,  594. 

Unless  one  in  whose  favor  renunciation  was  made  fails  to  qualify 

or  dies,  594,  595. 
Leave  of  Surrogate  requisite,  595. 

Return : 

Of  execution.     See  Execution. 
Of  inventory,  by  executor,  etc.,  986. 
(See  Inventory  of  Assets.) 

Return  Day.    See  Citation. 
Reviving  Will : 

When  destruction  of  later  will  does  not  revive  prior  will,  305,  307, 
308. 
Intent  to  revive  must  be  clear,  306,  307. 
Or  republication  duly  made,  306,  307. 

To  original  witnesses,  306,  308. 
Limits  to  the  rule,  307,  308. 
If  later  will  not  found,  earlier  will  probated  on  what  proof,  308. 
In  absence  of  proof  that  will  propounded  was  not  continuous  in 

its  operation,  it  will  be  probated,  308. 
What  proof  Surrogate  may  take,  308. 
By  codicil  to  earlier  of  several  wills,  308. 

Effect  on  intermediate  wills,  308. 
Illustrative  cases,  309. 
Duly  executed  codicil  cures  defects  in  execution  of  the  will  it  re- 
vives, 308,  309. 
Effect  of  improperly  preventing  execution  of  codicil,  310. 
(See  Will;  Codicil.) 

Revocation  of  Letters : 

Testambntaby,  ob  of  Administbation. 
Surrogate  has  power  to  revoke,  9. 
Source  of  Surrogate's  power  to  revoke,  835. 
Where  their  continuance  is  unnecessary,  835. 
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Revocation  of  Letters — continued. 

Testamentaby,  OB  OF  Administration — continued. 

Where  will  admitted,  after  letters  of  administration 

granted,  835. 
Where  probate  revoked,  etc.,  836. 
Code  provision,  835,  836. 
Section  analyzed,  836. 

Bevocation  not  discretionary  under  §  2684,  836. 
Surrogate's  exclusive  jurisdiction  over,  836. 
For  cause,  under  §  2685,  837. 

Surrogate  has  discretion,  837. 
Review  of  its  exercise,  837,  838. 
Who  may  present  petition,  8.38. 
Code  provision,  838. 
Creditor,  838. 
Person  interested,  838. 
Meaning  of  "person  interested,"  838-841. 
Proof  of  right  of  petitioner,  840. 
Debtor  cannot  petition,  840. 
Surrogate's    power  to   determine   petitioner's  status, 

839,  840. 
Creditor  cannot  petition  to  revoke  probate,  841. 
Eight  classes  of  cause  for,  837,  842-859. 

(1)  Incompetency  or  disqualification,  842. 
Code  provision,  842. 

Meaning  of  incompetency,  842. 

(2)  Waste,  improvidence,  drunkenness,  etc.,  843. 
Code  provision,  843. 

Unfitness  for  of&ce,  essential,  843. 

Want  of  sympathy  with  beneficiaries,  843,  844. 

Want  of  understanding,  844. 

What  is  waste,  844. 

Unauthorized  investments,  844,  845. 

Object  of  removal  is  prospective,  845. 

Improvident  management,  845-847. 

"  Other  misconduct "  in  office,  847. 

This  term  construed,  847. 

Clearer  proof  of,  required  in  order  to  revoke,  849,  850. 

Moral  delinquency  not  alone  fatal,  849. 

Improvidence  defined,  850. 

Drunkenness  defined,  850. 

Dishonesty  defined,  851. 

(3)  Wilful  disobedience  of  decree,  etc.,  851. 
Decree  or  order  must  be  "  lawful,"  851,  853. 
And  relate  to  discharge  of  duties,  852. 
Effect  of  appeal  by  executor,  etc.,  853. 

(4)  Obtaining  letters  by  "false  suggestion  of   material 
fact,"  853. 

Origin  of  this  expression,  853. 
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Revocation  of  Letters — continued. 

Testamentary,  ob  of  Administration — continued. 
To  whom  suggestion  made,  864. 
"  False  "  implies  intent  to  deceive,  855. 
False  allegation  of  marriage,  855. 

Applies  only  to  qualified  executor  or  administrator,  856. 
Direct  proceeding  necessary,  856. 

(5)  Where  circumstances  afford  inadequate  security,  856, 
Applies  only  to  executor,  856. 

Because  administrator  gives  bond,  856. 
Mere  poverty  or  insolvency  not  enough,  856,  857. 
Criticism  of  word  "  circumstances,"  857. 
Avoiding  decree  by  giving  bond,  858. 

(6)  Removal,  etc.,  of  executor  from  State,  858. 
Mere  fact  of  non-residence  not  within  statute,  858. 

(7)  Executor's  office  ceasing  by  happening  of  specified 
contingency,  859. 

(8)  Case  of  temporary  administrator  of  absentee;  events 
stated,  859. 

(See  Temporary  Administrator.) 

Procedure  on  hostile  application  for,  859-866. 
Petition  and  affidavit;  contents,  859. 
When  citation  must  issue,  859. 
When  Surrogate  may  decline  to  entertain  application,  859, 

860. 
Hearing,  followed  by  decree  or  dismissal,  860. 
Code  provisions,  859,  860. 
Dismissal  permissible  in  three  cases,  860,  861. 
Proof  of  allegations  is  by  affidavit  or  oral  testimony,  861. 
Petition  not  an  affidavit,  pro  hac  vice,  861. 
Mode  of  verifying  petition,  862. 
Form  of  petition,  862,  863. 
Prayer  should  ask  for  restraining  order,  863. 
Contents  and  service  of  citation,  863,  864. 
Jurisdiction  exists  though  representative  do  not  appear, 

864. 
Decree  of  revocation  must  be  made  when,  864. 
Giving  of  bond  by  executor,  limit  of  time  for,  864r-866. 
Form  of  decree  of  revocation,  865,  866. 
Decree  of  revocation  not  to  afEect  testamentary  trust,  866. 
Code  provision,  866. 

Contents  and  efEect  of  decree  of  revocation,  867. 
(See  Letters  of  Administration  ;  Letters  Testamentary.  ) 
On  representative's  own  application  for,  868-872. 

Executor,  etc.,  may  apply  for  settlement  of  account  and 
discharge,  868. 

Code  provision;  includes  temporary  administrator,  868. 

Requisites  of  petition,  868. 

Entertainment  of  application,  discretionary,  868,  869. 
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Revocation  of  Letters — continued. 

TESTAMENTABY,  OB  OF  ADMINISTBATION^COJltinued. 

Reasons  assigned  must  be  "  sufBoient,"  869. 
Procedure,  if  application  entertained,  869. 
Code  provision,  869. 
Order  to  account,  869. 
Decree  of  revocation  and  discharge,  869. 
Rule,  where  executor  also  testamentary  trustee,  869. 
Executor  de  son  tort  cannot  resign,  870. 
Code,  §§  2689,  2690,  provide  only  means  for,  870. 
Without  petition  for  certain  causes,  871. 

Code  provision;  enumerating  causes,  871. 
Surrogate  must  decree  revocation,  871. 
Purpose  of  this  povrer  of  summary  removal,  871. 
Subdivisions  of  Code  section  explained,  871,  872. 
Effect  of,  as  to  one  of  two  or  more  representatives,  872. 
Code  provision,  872. 

Successor,  in  general,  not  to  be  appointed,  872. 
Surviving  or  remaining  representative  to  continue 

and  complete  administration,  872. 
Rule,  where  will  requires  successor,  872. 
Terminates  functions  of  representative,  595. 
Cannot  be  rehabilitated,  595. 

e.  g.  one  removed  for  lunacy,  regaining  sanity,  595. 
Of  Genbbal  Guabdianship. 

At  instance  of  ward;  in  what  cases  allowed,  1384. 
Code  provision,  1384,  1385. 
Grounds  of,  enumerated,  1385. 
Effect  of  remarriage  of  female,  1385. 
Limit  on  power,  as  to  testamentary  guardian,  1386. 
Must  be  made  pursuant  to  statute,  1386. 
Grounds  of,  similar  to  those  in  case  of  executor,  etc., 

1386,  1387. 
Injunction,  pending  proceedings  for,  1387,  1389. 
When  citation  must  issue,  1387. 
When  petition  to  be  dismissed,  1387. 
Code  provision,  1387. 
Section  provides  for  two  inquiries,  1387. 
Order  of  suspension  may  accompany  citation,  1387. 
Code  provision,  1387,  1388. 
Form  of  such  order,  1388,  1389. 
Decree  of  revocation,  1389. 

May  charge  guardian  with  costs,  1389. 
May  require  accounting,  1389. 
On  guardian's  own  application,  1399. 
Code  provision,  1389. 
Citation,  to  issue,  1390. 
Guardian  ad  litem  for  ward,  1390. 
When  decree  permitting  resignation  to  be  granted,  1390. 

113 
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Revocation  of  Letters — continued. 

Of  Genbbal  Guabdianship — continued. 

Accounting  and  payment  required,  1390. 
Application  may  be  made  at  any  time,  1390. 
Comparable  to  resignation  of  testamentary  trustee,  1390. 
Ordinarily  not  refused,  1390. 
Instances  of,  1390,  1391. 

Successor,  or  -ward,  may,    notwithstanding,  compel  judi- 
cial settlement  of  account,  1391. 
Code  provision,  1391. 

Bight  not  extended  to  the  sureties  of  guardian,  1391. 
Appointment  of  successor,  after,  1391. 

Application  for;  Surrogate  may  entertain,  1391. 
Who  to  be  cited  on,  1391. 

Removal  of  former  guardian  is  jurisdictional,  1392. 
Nomination  of  successor,  1.392. 
Selection  of  temporary  successor,  1392. 
Proceedings  apply  also  to  guardian  by  will  or  deed,  1409. 
Appeal  from  decree  (see  Stat;  Undertaking),  253. 
Does  not  stay  execution  thereof,  253. 
Intermediate  order  looking  to  decree,  253. 
Appealed  from  before  entry  of  decree,  253. 
Duly  perfected  operates  to  stay,  253. 

ReTOcation  of  Probate : 

Have  Federal  courts  jurisdiction  ?  51,  52. 
Surrogate  has  power  to  order,  9. 
Procedure  indicated,  502,  512. 
Petition  for,  when  to  be  presented,  72,  500. 

Citation  served  within  sixty  days,  72. 
Code  provisions,  500. 
Person  interested  in  estate  may  apply  for,  500. 

Surrogate  determines  his  status,  503. 
Limitation  of  time  for  application,  500,  502,  504. 
Code  provisions,  500. 

As  result  of  action,  in  Supreme  Court,  516. 
GBOtrNDs  OF  Application. 

Allegation  must  be  against  validity  of  will,  501. 
Or  the  competency  of  the  proof,  501. 
May  be  identical  with  original  objections,  504. 
Meaning  of  "  validity  of  the  will,  "  501. 

Later  will  discovered,  501,  502. 
Case  of  unprobated  duplicate,  501. 

Distinction  from  application  under  §  2481,  subd.  6,  601,  502. 
e.  g.  to  allow  witness  to  correct  testimony,  501. 

Or  to  allow  newly-discovered  heir  to  come  in,  502. 
Or  take  newly-discovered  testimony,  502. 
Is  a  matter  of  right,  501. 
Not  for  want  of  jurisdiction,  503. 
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Revocation  of  Frohaie— continued. 

Object  or  Application. 

Safeguard  against  impositions  and  mistakes,  504. 
Because  of  conclusiveness  of  probate  of  will  of  personalty,  504. 
Distinction  as  to  will  of  realty,  504. 
TiMK  OF  Application. 

Petition  to  be  filed  within  one  year  from  recording  decree  of  pro- 
bate, 500,  502,  504. 
And  citation  must  be  served  within  sixty»days  thereafter,  72,  505. 

On  all  parties  not  united  in  interest,  505. 
Exceptions  in  cases  of  disability,  506. 

Rule,  where  will  admitted  after  jury  trial  in  Supreme  Court,  506, 
507  n. 
Pkocedube  on  Application. 
Form  of  petition,  507-509. 
Contents  of  petition,  507,  508  n. 

On  presentation  of  petition.  Surrogate  must  issue  citation,  509. 
Petition  must  pray  for  citation  to  whom,  507. 

Code  provision,  506,  507. 
Not  proper,  pending  appeal  from  probate  decree,  509. 
Hearing  is  same  as  on  application  for  probate,  511. 
Testimony  taken  on  probate  when  received,  511. 

Code  provision,  511,  512. 
In  general,  case  to  be  re-examined,  512. 
Decree,  Surrogate  must  make,  513. 

Nature  of;  Code  provision,  513. 
Decree  must  revoke  probate  where  probate  should  have  been  re- 
fused, 513. 
Decree  revoking  probate;  form,  514,  515. 
Does  not  revoke  probate  decree,  515. 

Merely  its  probative  effect,  515. 
Appeal  from  ineffectual  to  stay,  255,  256. 
Notice  of  revocation  to  be  published;  Code  provision,  614. 
Effect  of  Pendency  of  Application. 

Executor  relegated  to  position  of  temporary  administrator,  510. 

Code  provision,  510. 
Is  to  restrict  executor's  power,  510. 
Not  to  enlarge  Surrogate's,  510. 
Rule  as  to  payment  of  interest,  511. 

On  proceedings  to  compel  payment  of  legacies,  1193,  1194. 
(See  Action  to  Determine  Validity  of  Pkobate;  Probate  of 
Will.  ) 

Revocation  of  Wills : 

How  Effected. 

Statutory  provisions,  304,  305. 
Not  by  one  lacking  testamentary  capacity,  308. 
Case  of  infirm,  enfeebled  testator,  311. 
Cannot  be  revoked  by  parol,  310. 
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Revocation  of  Wills — continued. 

How  Effected — continued. 

Nor  by  mere  proof  of  intent  to  revoke,  307,  311. 
Effect  on  will  of  subsequent  bonds,  deeds,  etc.,  305,  310. 
Containing  evidence  of  revocatory  intent,  305. 

Or  wholly  inconsistent  or  repugnant  provisions,  305. 
Vabious  Modes. 

By  other  will  in  writing,  304. 

Executed  with  all  statutory  formalities,  204,  306,  310, 

311. 
Even  though  not  produced,  or  producible,  307,  311. 

But  contents  must  be  proved,  308,  311. 
Containing  express  words  of  revocation,  .304,  306. 
Or   provisions    repugnant  to,  or  inconsistent  with 

former  testamentary  pi-ovisions,  306,  311,  312. 
Must  itself  be  a  complete  testamentary  disposition, 

310,  311. 
Otherwise,  later  instrument  may  be  treated  as  codi- 
cil, 306. 
As  where  revoking  codicil  named  no  executor,  312. 
Clearness  of  intent  not  enough  if  statute  not  complied 
with,  307,  311,  315. 
By  codicil  to  one  of  several  wills;  effect  {see  Codicil),  307. 
Effect  of  mistake  inducing  revocation,  478-480. 
Parol  evidence  inadmissible  to  cure  uncertainty  of  ref- 
erence in  codicil  to  one  of  several  wills,  310.         < 
Eevoking  act  must  be  as  solemn  as  act  revoked,  306, 

307. 
This  way  the  only  method  to  revoke  in  part,  312,  315. 
By  burning,  obliterating  or  destroying,  304. 

Statute  must  be  followed,  307,  312,  314,  315. 
Contemplates  whole  will,  312,  313. 
By  testator,  304,  313. 

Or  by  another  at  his  request  and  in  his  presence, 
304,  313. 
In  which  case  two  witnesses  requisite,  304, 
313. 
Animo  revocandi,  304,  313. 
Completeness  of  act  conditioned  by  circumstances, 

313,  315,  316. 
Partial  erasure  insufficient,  315. 

Unless  intent  to  revoke,  clear,  315. 
By  tearing  or  canceling,  304. 

By  testator,  304,  313. 

Or  by  another,  at  his  request  and  in  his  pres- 
ence, 304,  313. 
In  which  case,  two  witnesses  requisite,  304, 
313. 
Codicil  blended  into  will  may  revoke  will,  309. 
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KcTOCation  of  Wills — continued. 
Vaeious  Modes — continued. 

Must  be  done  animo  revocandi,  304,  313. 
Effect  of  undue  influence,  478. 
Cases  on  insufficiency  of  mere  acts  of,  313,  314. 
No  presumption  of  revocation,  when,  314,  315,  318. 
Fragments   of  will,  torn,  animo  revocandi,  must  be 
denied  probate,  315. 
By  marriage  and  birth  of  issue,  304,  305. 

Statute  contemplates  both,  318,  320. 

Tills  method  operates  eo  instanti,  318. 

Adoption  of  child  does  not  effect  revocation,  305. 

What  marriage  contemplated,  318,  319. 

Illicit  cohabitation,  319. 

Common-law  marriage,  319. 

Statute  does  not  cover  discovery  of  existence  of  cbila, 

320. 
Will  of  woman  not  revoked  by  birth  of  child,  320. 
By  marriage  of  unmarried  woman,  305,  317. 

Effect  of  Married  Women's  Acts,  317,  318. 
Effect  of  codicil  after  marriage  to  will  before  mar- 
riage, 318. 
Non-ceremonial  marriage,  318,  319. 
Widow  deemed  an  unmarried  woman,  318. 
Effect  of  dissolution  of  a  woman's  marriage,  318. 
Duplicate  Wills. 

Rules  governing  one  of  duplicate  wills,  312. 
By  cancellation,  312. 
Effect  of  testator's  preserving  one,  312. 
By  instrument  in  writing,  312. 

Both  duplicates  deemed  one,  312. 
And  hence  revoked  thereby,  312. 
Mutual  Wills,  312. 

Kevocable  by  either  testator,  312. 

Without  notice,  312. 
Surrogate  cannot  take  cognizance  of  agreement,  321. 
Which  must  be  enforced  in  equity,  321,  322. 
Upon  clear  affirmative  proof,  312. 
Including  good  consideration,  321. 
How  enforced,  322. 

Compelling  conveyance,  322. 
Effect  of  Material  Altbbations. 

Essential  to  show  whether  made  before  execution,  316. 

Animo  revocandi,  315. 
Burden  on  proponent,  to  show  they  were  so  made,  316,  317. 
Ineffectual  otherwise,  315,  316. 

What  presumption,  where  interlineation  fair,  316,  317. 
How  Surrogate  must  determine,  317. 
Beference  to  alteration,  in  attestation  clause,  317. 
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Revocation  of  Wills— continued. 

Effect  of  Matebial  Altekations — continued. 

Holographic  will,  always  in  testator's  custody,  317. 
Pencil  interlineation,  317. 

Not  permanent  parts  of  a  will,  317. 
Revoked  Will  not  Peobatablb. 

For  it  is  no  will,  304. 

But  may  be  offered,  304. 

Should  be  in  all  doubtful  cases,  304. 

So  court  may  determine  its  status,  804. 
Revocation  of  Latee  Will. 

Effect  on  prior  will,  305. 

When  effects  revival  thereof,  305,  307. 
(See  Reviving  Will.) 

Or  of  codicil,  effect  of,  307. 
Revocation  or  Probate. 

Of  will  revoking  prior  will,  514. 
(See  Will.) 

Sailor.     See  Nuncupative  Will. 
Salary : 

Of  Surrogate.     See  Suebogate. 
Of  clerk.     See  Clbek. 

Of  public  administrator,  and  of  assistant,  in  New  York.    See  Pub- 
lic Administeatob. 

Sale: 

Of  personal  property,  to  pay  debts,  1061. 
(See  Payment  of  Debts.  ) 

Of  real  property,  to  pay  debts,  etc.    See  Real  Pkopebtt,  Pbo- 

CEEDINGS  TO  SELL,  ETC. 

Schedules : 

Attached  to  account,  1441  et  seq. 
(See  Accounting  foe  the  Estate.) 

Seal: 

Of  Surrogate's  Court,  5. 
In  charge  of  Surrogate,  5. 
Not  necessary  to  a  will,  401. 

Sealed  Instrument : 

Order  of  payment  of,  by  representative,  1040,  1059. 

Security.    See  Adequate  Security  ;  Letters  of  Administra- 
tion ;  Letters  Testamentary  ;  Official  Bond. 

Service : 

Of  Citation. 

How  made  (see  Forms),  84-98. 
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Service — continued. 

Of  Citation — continued. 

Time  when  must  be  made,  82. 

Code  provisions,  82. 

When  must  be  made  eight  days  before  return  day,  82. 

Fifteen  days  before  return  day,  82. 
Thirty  days  before  return  day,  82,  345. 
Six  weeks  before  return  day,  82,  83. 
In  case  of  publication,  82,  83. 
Rules  for,  84. 

In  New  York  County,  84. 

What  papers  must  accompany,  80,  84. 
Modes  of. 

What  it  depends  on,  84. 
Personal;  Code  provision,  84. 
Upon  adult,  84. 

Infant  over  fourteen,  90. 
Infant  under  fourteen,  90,  91. 
Drunkard,  idiot,  lunatic,  90,  91. 
Code  provisions,  90,  91. 

Order  designating  person  to  receive  copy,  90,  91. 
Corporation,  91. 
Non-resident,  85,  86,  344. 
Substituted;  Code  provision,  84,  85. 
Order  for,  85. 
How  made,  85. 

Must  be  made  within  ten  days  after  order  granted,  85. 
Order  to  be  filed,  when,  85. 
§§  436, 437,  made  applicable,  85. 
By  publication.     See  Publication. 
In  what  cases,  85,  86. 
These  cases  specified,  85,  86. 
Form  of  order,  86,  87. 
Short  form  of  order,  88. 
How  to  be  made,  89,  90. 
What  it  depends  on,  90. 

Surrogate  not  bound  to  order  service  by  publica- 
tion, 86. 
Copy  order  to  be  mailed,  90. 
When  this  dispensable,  90. 
What  order  must  direct,  89,  90. 

Validity  of  service  depends  on  regulai-ity  of  order,  96. 
Upon  extra'  person,  in  case  of  infants  and  incompetents,  90,  91,  96. 
Without  the  State,  effect  of,  if  made  while  publication  going  on, 
98. 
By  Whom. 

Any  person,  even  a  party,  82,  91. 

An  executor,  or  legatee,  91. 

But  he  must  be  over  eighteen,  92. 
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Service — continued. 

Time  of. 

How  computed,  82. 

Day  of  service  to  be  excluded,  82. 

Fixed  by  law,  92. 

Varies  with  mode  and  place  of  service,  92. 

Eight  days  before  return  day,  when  personal  service  is  made  in 

Surrogate's  county,  or  in  adjoining  county,  75,  77,  82,  92,  344. 
Fifteen  days  before  return  day,  when  personal  service  is  made  in 

any  other  county,  82,  92,  344. 
Thirty  days  before  return  day,  when  service  made  without  the 

State,  82,  92,  345. 
Forty  days  before  return  day,  when  service  made  without  the 

United  States,  83,  92,  345. 
Six  weeks  before  return  day,  when  service  made  by  publication, 
83,  92,  345. 
Full  statutory  notice  must  be  given,  97. 
"What  is  six  weeks'  notice;  illustrative  case,  97,  98. 
Ibbegulak. 

Effect  of,  92,  93. 

On  infant  vitiates  appointment  of  special  guardian,  95. 
For,  appointment  depends  on  infant  being  a  party,  95. 
And  infant  is  not  a  party  until  properly  served,  95. 
Actual  appointment  of  guardian  does  not  regularize  service,  102. 
On  incompetent,  91. 
Pboof  of. 

Affidavit  necessary,  92,  93. 
Must  be  filed,  85. 
Of  due  publication,  93. 
Who  must  make,  93,  97. 
Or  admission  in  writing,  486,  487. 
Void. 

How  cured,  94. 

By  voluntary  appearance  of  competent  person,  of  full  age,  94. 
(See  Citation;  Publication.) 
Of  Notices. 

In  temporary  administration,  673. 

Settlement : 

Of  decedent's  estate,  voluntary,  683,  684. 

Sick: 

Aged  or  infirm  witness.     See  Witness. 

Sickness : 

(See  Acting  SnRBOG ate;  Disability;  Tbmpoeaby Sueeogatb ; 
Witness.  ) 

Socage : 

Guardian  in,  who  is,  and  when,  1360. 
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Soldier : 

Will  of  (see  Nuncupative  Will),  364. 

Sound  Mind : 

Presumption  and  proof  of,  in  testator,  428  et  seq. 
(See  Tkstamen'taby  Capacity;  Pbobatb  of  Will.) 

Special  County  Judge : 

When  to  act  as  Surrogate,  16. 
Code  provisions,  16. 
Proof  of  authority  to  act,  18. 

Essential  to  jurisdiction,  18. 

Compensation,  19. 
Forms  for,  20  et  seq. 

Special  Guardian : 

Appointment. 

When  may  be  made,  95. 
Notice  as  to,  in  citation,  77. 

Form,  79. 
For  infant  or  incompetent;  Code  provision,  91. 
When  may  be  made  by  county  judge,  102. 

Viilid,  though  proceeding  erroneously  entitled  in  county 
court,  102. 
Necessary  vrhere  there  is  no  general  guardian,  99,  100,  346. 
Or  where  he  does  not  or  cannot  appeal-,  99,  100. 
In  vphich  case,  notice  must  be  given  to  him,  100. 
Code  provision,  346. 
Rule  in  New  York  County,  346,  347. 

Sometimes  unnecessary  in  transfer  tax  proceedings, 
100. 
Not  to  be  made  if  infant  is  not  a  party,  102. 
Under  transfer  tax  law,  100.     See  Tbansfek  Tax. 
In  proceedings  to  sell  decedent's  land,  1245. 
Application  fob  Appointment. 
When  to  be  made,  99  et  seq.,  102. 
By  whom  made,  100,  101. 

Where  infant  is  over  fourteen,  100. 

Is  under  fourteen,  100. 
Intervenes  on  probate,  339. 
Rule  in  New  York  County,  100. 

Proponent,  or  accounting  party,  not  to  nominate,  100, 106. 
Infant's  right  to  make,  100,  101. 
Inferable  from  language  of  §  2531,  101. 

When  made  by  person  other  than  infant,  notice  of  application 
must  be  personally  served  on  infant,  101,  102. 
Eight  days'  notice  must  be  given,  unless  Surrogate  fixes 
shorter  time  by  order  to  show  cause,  101. 
How  made,  104-107. 
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Special  Guardian — continued. 

Application  fob  Appointment — continued. 
By  petition,  104-107. 

Duly  verified,  104. 

Form  for  petition  by  infant  over  fourteen,  104. 
Contents  of  petition  (see  form  and  marg.  n.),  104,  105  n. 
Form  for  petition  where  infant  is  under  fourteen,  105, 106. 
Wlio  should  make,  106  n. 
Parent  or  general  guardian,  105,  106. 
Contents  of  such  petition  (see  form  and  marg.  n.), 
105,  106. 
Must  disclose  what  facts;  rule  in  New  York  County,  106, 

107,  346,  347. 
Affidavit  required  of  parent,  if  living,  107. 

Form  of  same,  109. 
Affidavit  required  of  pi-oposed  guardian,  107. 
To  show  his  competency,  107. 
Form  of,  109. 
Consent  of  proposed  special  guardian,  99,  108. 

Form  of,  108. 
Consent  must  be  in  writing,  99,  108. 
Acknowledged,  108. 
Failure  to  acknowledge  an  irregularity;  not  juris- 
dictional, 108. 
Validated  by  acknowledgment  nunc  pro   tunc,  on 
consent  of  all  parties,  108. 
May  be  made  when  petition  is  presented  by  infant,  100,  103. 

In  which  case,  order  to  show  cause  may  accompany 

citation,  101. 
Or  upon  return  day,  101,  346. 
Or  at  any  subsequent  stage  of  proceeding,  99. 
If  none  made.  Surrogate  may  appoint  of  his  own  motion,  99,  101, 

346. 
Is  premature  if  made  before  return  day,  95. 

Unless  made  by  infant  personally,  95. 
Notice  of,  must  be  given  when  (see  Notice),  100,  102,  346. 
Time  of  Appointment. 

When  to  be  appointed,  95. 
Notice  to  infant  party,  77,  79,  101,  1245. 
Omission  an  irregularity,  1245. 
Effect  in  proceedings  to  sell  decedent's  realty,  1245. 
Not  until  citation  is  actually  served  on  infant,  95,  103. 
Only  actual  service  makes  infant  a  party,  104. 
Service  by  publication,  103. 
Nor  before  return  day ;  unless  infant,  being  of  proper  age,  peti- 
tions, 95,  103. 
Not  until  return  day,  102. 

Because  general  guardian  has  till  then  to  appear,  103. 
And  one  might  be  appointed  before  return  day,  103. 
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Special  Cruardian — continued. 

Obdeb  Appointing. 

To  be  made  on  return  day  (see  Obdeb),  95,  103,  110. 
Form,  110,  111. 
Effect  op  Failuee  to  Appoint. 

Infant  is  not  properly  a  party,  101,  102. 
But  Surrogate  retains  jurisdiction  over  proceeding,  101. 
When  Surrogate  may  appoint  nunc  pro  tunc,  101,  339. 
Only  during  life  of  proceeding,  104. 
This  -will  not  cut  off  infant's  rights,  101,  339. 
And  cannot  be  made,  if  it  intends  to  do  so,  339. 
Who  Appointed. 

Eule  in  New  York  County,  106-108,  346,  347. 
Must  be  competent  to  protect  infant's  rights,  107. 
Have  no  adverse  interest,  99,  107. 

Have  no  business  connection  with  any  party,  or  any  attor- 
ney or  counsel,  in  proceeding,  107. 
Competency  shown  by  affidavit,  108,  109. 

Form  of  same,  109. 
A  party  to  the  proceeding  not  to  be  appointed,  107,  111. 
Qualifications  of. 

Most  important  officer  appointed,  111. 

Responsibility  greater  than  referee's.  111. 

Ought  to  be  a  lawyer.  111. 

Code  requirement,  "competent  and  responsible,"  111. 

Practice  is  to  require  same  qualifications  as  in  case  of  guardian 

ad  litem  in  Supreme  Court,  111. 
"  Responsible  "  means  pecuniary  ability  to  respond  in  damages,  111. 
Powers  of. 

May  join  in  consent  that  clerk  of  the  court  act,  65. 
To  reference,  on  probate,  65. 
Cannot  waive  objection  to  disqualification  of  Surrogate,  32. 
Cannot  waive  service  of  citation  on  infant,  95. 
When  they  terminate.  111,  112. 

Former  rule,  as  to  ending  with  proceeding,  111. 

So  that  Appellate  Court  had  to  appoint  anew,  112. 

This  no  longer  so,  112. 

Include  power  to  take,  perfect  and  prosecute  proceeding 

wherein  he  is  appointed,  112. 
"Sot  functus  officio,  on  rendition  of  decree,  112. 
Must  be  made  a  party  to  an  appeal,  112. 
Duties  of. 

Must  appeal,  in  a  proper  case,  112,  231. 
Has  full  power  to  do  so,  112,  231. 
Is  answerable  to  court  as  well  as  infant,  112. 
Is  an  officer  of  the  court,  and  must  report  performance  of  every 
act  he  was  appointed  to  do,  112. 
Form  of  report  on  uncontested  probate,  488,  489. 
Must  give  a  full  account  of  every  matter  in  his  charge,  112. 
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Special  Guardian — continued. 

DuTiKS  OF — continued. 

Examine  accounts  and  vouchers,  112. 
Conclusions  as  to  his  ward's  rights,  112. 
XJl>on  accounting;  to  examine  the  account,  108,  113,  1453. 
Upon  appeal,  need  not  be  designated  by  Appellate  Court,  111,  112, 
230,  231. 
If  he  ia  himself  appellant,  231. 
Or  is  necessary  party,  231. 
Object  to  account.    See  Accounting  fok  Estate. 
Costs  to. 

When  unsuccessful  contestant  of  will,  277,  280. 
Distinguished  from  his  compensation,  284. 
Latter  not  payable  out  of  general  estate,  284. 
But  out  of  infant's  share,  285. 
Hardship  of  this  rule,  285. 
When  costs  are  so  payable,  277,  284,  286. 
If  direction  improper,  he  cannot  enforce  payment,  198,  285. 
Unless  appointment  is  absolutely  necessary,  285. 
Amount  of,  280. 
Extra  allowance  not  to  exceed  $70.00,  283,  285. 

Unless  trial  occupies  more  than  two  days,  283,  285. 
$10.00  extra,  for  each  additional  day,  283,  285. 
No  counsel  fee  allowed,  285. 
Upon  appeal,  286. 
(See  Infant;  tiENEBAL  GrABDiAN;  Probate.) 

Special  Proceeding : 

Differentiated  from  action,  70. 
Defined,  70. 
How  begun,  71. 

By  citation,  10,  71. 
Which  is  the  act  of  the  court,  70. 
By  presentation  of  petition,  when,  71. 
Exception  as  to  motions,  70. 

Which  begin  by  notice,  70. 

But  motion  entitled  in  the  primary  proceeding,  70. 
Which,  itself,  begins  with  citation,  70,  71. 
(See  Action;  Peoceedings  in  Sukeogate's  Couet.) 

Special  Surrogate : 

A  local  officer,  elected  to  act  as  Surrogate,  14,  15. 

His  powers  under  the  Code,  15. 

Acts  when  Surrogate  proper  is  disabled,  15. 

Or  there  is  a  vacancy,  15. 

Until  disability  ends,  or  vacancy  is  filled,  15. 
Proof  of  authority  to  act,  necessary,  16,  17,  18. 
County  judge  to  act,  in  case  there  is  no,  16,  20. 
Authority  of,  how  terminated,  24,  25. 
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Special  Surrogate — continued. 

Is  not  a  temporary  Surrogate,  28. 
Compensation  of,  28,  29. 
What  it  covers,  29. 
Not  eotitled  to  extra,  29. 
Supervisors  to  fix,  29. 
(See  Surrogate;  Surrogate,  Acting.) 

Specific  Legacy.    See  Legacy. 
Spiritnalisni : 

Effect  of,  on  testamentary  capacity,  445-448. 
(See  Testajientart  Capacity.) 

State  Treasurer  (or  Comptroller)  : 

Payments  to: 

Of  legacy  or  distributive  share  of  unknown  person,  1507^ 
Code  provision,  1507. 
(See  Transfer  Tax.  ) 

Status : 

Of  parties,  Surrogate's  power  to  pass  on,  116. 
Of  contestant  of  will,  378,  379. 
Of  after-born  child,  380. 
(See  Probate  of  Will.) 

Statute  of  Limitation : 

See  Table,  1521  et  seq. 

Presentation  of  claim  does  not  bar,  1017. 

Running  of,  suspended  by  death  of  debtor,  1020,  1228-1230. 

Representative  cannot  waive  defense  of,  1016,  1023,  1050,  1248. 

In  action  on  disputed  claim,  1027. 

Effect  of  acknowledgment  as  revivor,  1050,  1051. 

May  be  waived  by  will,  1051,  1215. 
In  proceedings  to  sell  real  property,  1228-1230,  1248. 
Operation  of,  in  proceedings  to  sell  land,  etc.  (see  Real  Prop- 
erty, Proceedings  to  Sell;  Accountings),  1225. 
Does  not  run  in  guardian's  favor,  1413. 

Statute  of  Descent,  1517  : 

Statute  of  Distribution,  1503,  1505  : 

(See  Distribution;  Accounting  for  Estate.) 


Stay: 


Of  trial  of  issues,  pending  commission,  155. 

When  perfected  appeals  stays  enforcement  of  decree  or  order, 

248,  249,  250. 
To  what  extent  it  stays  proceedings  under  a  decree,  249. 
Does  not  affect  proceedings  not  involved  in  appeal,  249, 
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Stay — continued. 

Illustrative  cases,  249. 

When  two  undertakings  necessary  to  effect  a  stay,  250. 

Amount  of  second  undertaking  to  be  fixed  by  Surrogate, 
254. 
In  favor  of  one  of  several  parties  does  not  benefit  others,  253. 

If  his  rights  are  separable  from  theirs,  253. 
Appeal  from  some  orders  and  decrees  cannot  effect  a,  249,  253. 
Code  provision,  253. 
e.  g.  decree  revoking  probate,  253. 
Letters,  253. 
Suspending  representative  or  trustee,  253. 

Or  freeholder,  253. 
Appointing  temporary  administrator,  253. 

Or  appraiser,  253. 
Distinction  as  to  intermediate  order,  254. 
•  Even  though  security  be  given,  253. 

Yet  the  1250  undertaking  is  requisite  to  perfect  such 
appeals,  252,  253. 
Appeal  from  probate  decree: 
Limited  effects,  255. 
Does  not  stay  issuance  of  letters,  255. 

If  Surrogate  issues  order,  255,  256. 
Code  provision,  255. 

Circumscribes  power  of  recipient  of  letters,  255. 
To  conservation  of  the  estate,  256. 
(See  Appeal.  ) 

Of  proceedings  for  sale,  etc.,  of  real  estate,  1314. 

Stenographers  in  Surrogates'  Courts : 

Not  a  clerk,  65. 

And  so  not  covered  by  §  2509,  65. 
i.  e.  in  Kings  and  New  York  Counties,  68. 
Must  do  clerical  work,  when,  68. 
Code  provisions  in  relation  to,  67,  68. 
Removable,  in  New  York  and  Kings  Counties,  for  cause  only,  67. 

In  other  counties,  at  Surrogate's  pleasure,  67. 
Compensation;  sundry  provisions,  67. 
Duties  of,  68. 

Stenographer's  Minutes : 

Contesting  executor  entitled  to  copy,  at  expense  of  estate,  280. 
Fees  for  Minutes  Fuknishbd. 

In  Albany,  Erie,  Niagara  and  Eensselaer  Counties,  67. 
Only  prescribed  legal  rate  can  be  charged,  68. 
Agreement  to  pay  more,  for  expedition,  unenforceable,  68. 
Punishment  for  refusing  minutes,  except  on  payment  of  excessive 

fees,  68. 
Surrogate  can  entertain  his  application,  68,  69. 
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Stenographer's  Minutes — continued. 

Fees  fob  Minutes  Furnished — continued. 
And  direct  payment  of  fees,  69. 
Stipulation  as  to  fees,  69. 
Taxation  of,  only  under  statute,  272,  282. 

Subpoena : 

Surrogate  has  power  to  issue,  8,  350. 

Duces  tecum,  e.  g.  to  produce  will  of  decedent,  299. 
He  may  enforce  obedience  thereto,  299,  350. 
(See  Witness.) 

Subscribing  Witness : 

Legacy  to,  void  if  testimony  necessary,  1208,  1209. 
(See  Pbobatb  OF  Will;  Witness.) 

Subscription : 

Of  will  (see  Will). 

Substituted  Service.    See  Service. 
Succession  Tax : 

See  Teansfeb  Tax. 

Supervision  : 

(See  JuBiSDicTioN;  Sueeo&ates;  Executors;  Administrators; 
Testamentary  Trustees  ;  Uuabdians.  ) 

Supplemental  Citation.    See  Citation. 
Supplementary  Letters : 

To  executor  when  disability  removed,  611. 
Effect  of,  611,  612. 

Supplementary  Proceedings.    See  Keceiver. 

No  provision  for  against  representative  of  decedent,  1071. 

Supreme  Court : 

Order  of,  designating  acting  Surrogate,  17. 
Form  of,  23. 

Petition,  21-23. 
Revoking  authority  of  acting  Surrogate,  24. 
Kemitting  proceedings  to  Surrogate's  Coui-t,  25,  26,  178  n. 
Form  of  order,  26. 
Effect  of  such  order,  26  n. 
Concurrent  jurisdiction  over  accountings,  53. 

Administration,  when,  53. 
Construction  of  wills,  53,  54. 

Only    in    connection    with 

trusts,  55. 
And  when  Surrogate  cannot 
or  is  not  acting,  55. 
Compelling  payment  of  legacy,  1187. 
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Tbansfbr  of  Proceedings  to,  fbom  Subkogates'  Courts. 
When  proper,  in  case  of  disability,  16  et  seq. 
Provision  as  to  Kings  County,  17,  26. 
When  must  act  in  New  York  County,  22,  173. 
Acts  in  lieu  of  common  pleas,  now  abolished,  18. 
Retransfer  to  Surrogate's  Court,  25,  26,  173. 

Code  provisions,  25,  173. 

Form  of  order,  23. 

Effect  of  order,  26  n. 
Necessitates  entitling  proceedings  anew,  26. 

And  trying  issues  according  to  Supreme  Court  rules,  26. 
Code  provisions  as  to  procedure,  26,  27. 
For  purpose  of  a  trial  by  jury,  173-178. 

In  proceedings  to  sell  realty,  to  pay  debts,  173. 

In  probate  proceedings,  in  New  York  County,  173. 

Procedure  and  effect  of  transfer  discussed,  174-178. 

Forms  of  orders,  177,  178. 

Duty  of  calendar  clerk  to  notify  parties  of  transfer,  178  n. 
Verdict,  when  given,  must  be  certified  to  Surrogate's  Court,  178, 
261. 

Whereupon  court's  authority  ends,  261. 

How  appeal  taken,  260  et  seq. 

Sureties : 

When  are  "  persons  interested,"  124. 

Conclusiveness  of  decree  against  principal,  180. 

Retrospective  liability  of,  88:1,  884. 

In  official  bond,  rights  and  liabilities  of.     See  Official  Bond. 

Surplus : 

Moneys,  receivable  and  distributable  by  Surrogate,  38. 

Proof  of  claims  to,  in  proceedings  to  sell,  etc.,  decedent's  real 

property,  1298. 
On  judicial  sales,  payment  of,  into  Surrogate's  Court,  1314. 
Income.     See  Income. 

Distribution  of,  by  Surrogate,  1317. 

Surrogate.    See  Surrogate's  Court. 

Definitions,  2,  4. 

When  county  judge  is,  14,  37. 

In  what  counties,  14. 
Jurisdiction  of.     See  Jurisdiction. 
Appointments  by,  to  be  published,  33. 
Kinds  of;  five  enumerated,  14. 

Acting  (see  Sukbogatb  Acting). 
Code  provisions,  16. 

County  judge  as  ( see  County  Judge),  15. 

Temporary  (see  Tempoeaky  Subrogate). 
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Surrogate.    See  Surrogate's  Court  -^  continued. 

Special,  defined,  15. 

When  to  be  elected,  15. 
Proper,  defined,  14,  15. 
Compensation  of,  payable  from  county  treasury,  37. 

Not  to  be  changed  during  his  term,  37. 
Is  a  judge,  4,  15. 

Term  of  oflSce,  how  regulated  by  constitution,  12. 
Duration,  12,  13. 
Effect  of  "age  limit,  "13. 
When  may  not  act  as  counsel,  31. 
Not  practice,  31,  33. 
Nor  act  as  referee,  31,  33. 
When  to  sit,  32. 
Must  act  when  and  where  public  convenience  requires,  32,  33. 
Where  may  act,  32,  33. 

May  sign  decrees,  letters,  etc.,  during  vacation,  anywhere 
in  State,  33. 
.  Must  sign   his  own  decrees,  63. 

What  mandates  clerk  may  sign  (see  CI/EEk),  61,  62. 
Confirm  acts  of  predecessor,  60. 
Liability  of. 

For  acts  of  his  clerks,  when,  64. 
Therefore  he  may  require  security  from  clerks,  64. 
New  York  County. 
Number  in,  14. 
Clerks  io,  64. 

Appointment  and  control  now  in  power  of  Surrogate  only, 

64,  65. 
Who  designates  their  number,  duties  and  salaries,  64. 
Subject  to  revision  of  board  of  estimate,  64. 
Stenographers,  appointment  of,  67. 
Removable  for  cause  only,  67. 
Disqualification  ob  Disability. 
Age  limit,  70  years,  37. 

Necessitates  acting  Surrogate,  q.  v.,  16  et  seq. 
What  constitutes,  30. 

Code  provisions,  30. 
Effect  of. 

As  to  infants'  rights,  31,  32. 
Deposit  of  Will  with. 

Duty,  upon  death  of  depositor,  298. 

Powers  of. 

See  tables,  showing  development  of,  7-9. 
See  niisoellaueous  oases,  9-12. 
Code  provisions,  34-36. 

General  powers,  34,  35. 

Incidential  powers,  35,  36. 
Constitutional  provisions,  36,  37. 

113 
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Surrogate.    See  Surrogate's  Court — continued. 

PowEKS  OF — continued. 
During  vacation,  33. 
In  and  out  of  court,  215. 

Effect  of  transfer  of  issues  to  Supreme  Court,  upon  his  control  of 
proceedings,  174  et  seq.,  261,  262. 
Only  divested  of  control  of  issues  referred,  261. 
As  to  unadministered  assets  by  representative  of  a  deceased  ex- 
ecutor, administrator  or  guardian,  780,  781. 
PowBBS  Sustained. 

Certain,  stated,  9-11. 

To  take  proof  of  wills,  4. 

And  of  foreign  wills,  9,  299. 

And  admit  to  probate,  4,  7,  34,  481  et  seq. 

Revoke  probate,  9,  500  et  seq. 

Take  and  revoke  probate  of  heirship,  7. 

Grant  and  revoke  letters  (see  Lettebs),  7. 

Appoint  successor  to  one  whoso  letters  are  revoked,  7,  34,  1391 

et  seq. 
Administer  oaths,  37. 

Direct  and  control  conduct    of  executor,  q.  v.,  7.    (See  Exec- 
utor. ) 
Direct  and  control  conduct  of  administrator,  q.  v.,  7. 

Guardian,  q.  v.,  7. 
Testamentary  trustee,  q.  v.,  7. 
Enforce  payment  of  debts  and  legacies,  7. 

Distribution  of  estates,  7. 
Appoint  and  remove  guardians,  7 

Direct  disposition  of  decedent's  estates,  to  pay  debts,  etc.,  7. 
Remove  testamentary  trustees,  7. 
Appoint  successor  to  one  so  removed,  7. 
Tabulation  of,  under  §  2481,  7  et  seq. 
Pass  on  legitimacy  of  children,  in  certain  cases,  9. 
Set  aside  irregular  orders,  9. 
Vacate  orders,  215-226. 

Decrees,  215-226. 
(See  Decbbes.) 

Instances  upholding  and  denying  this  power,   222-226. 
Open  defaults,  10. 

Enter  decrees  and  orders,  nunc  pro  tunc,  10. 
Issue  commissions,  10. 
Grant  naturalization,  semble,  10. 
Pass  on  validity  of  antenuptial  agreement,  10. 

Questions  of  residence  and  inhabitancy,  10,  46. 
According  to  the  usual  rules,  10,  46. 
Compel  purchasers  of  realty  to  take,  10. 
Take  accounts,  and  settle  same,  10. 
(See  Accounting.) 

Construe  wills  (see  Constbuotion  of  Wills),  10,  536  et  seq. 
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Surrogate.    See  Surrogate's  Court — continued. 

PowEBS  Sustained — continued. 

Meaning  of  words  used  iu  a  will,  116,  558. 
Pass  on  disputed  claims,  in  certain  cases,  10, 11,  1467  et  seq. 
Equitable  questions,  when,  11. 
Validity  of  a  marriage,  11. 
Questions  of  kinship,  11. 

Whether  party  belongs  to  a  certain  class,  11,  116. 
Whether  party  has  right  to  intervene,  128. 
But  not  upon  appeal,  128. 
Direct  substitution  of  attorney,  138,  139. 
And  fix  terms  thereof,  138,  139. 
Betermine  amount  of  attorney's  lien,  139. 

By  reference;  if  necessary,  139. 
Issue  commission  to  take  testimony,  10,  150. 
Grant  new  trial  or  new  hearing;  for  newlj'  discovered  evidence, 

215  et  seq. 
Fraud,  clerical  error,  215  et  seq. 
Other  sufficient  cause,  215  etseq. 
This  power  not  a  substitute  for  appeal,  219. 
After  jury  trial,  in  what  cases,  263  et  seq. 
Incidental  enumerated  (see  Tables,  7-9),  35  et  seq. 
Authorize  execution  against  executor  or  administrator,  38.     See 
Execution. 
Executor  to  prefer  debts,  38. 

Compromise  claims,  38. 
Become  a  "  consenting  creditor,"  37. 
Compel  executor  to  personally  pay  value  of  articles  not  set  apart, 

by  his  negligence,  38. 
Appoint  clerks.     See  Clerks. 

Stenographers.     See  Stbnogbaphees. 
Cure  variance  between  citation  and  amendment,  75. 
Correct  mistakes,  omissions,  defects,  irregularities,  75. 
Extend  time  to  serve  citation,  where  proceeding  is  deemed  com- 
menced by  presenting  petition,  72. 
Direct  service  by  publication  (discretionnry),  86. 
Appoint  special  guardians  ad  litem,  99-104. 

Of  his  own  motion,  if  no  application  made,  101,  131,  132. 
But  not  before  return  day,  102,  103. 
Bring  in  necessary  parties  not  cited,  131,  132. 
Punish  for  contempt.     See  Contempt. 
Give  leave  to  issue  execution  against  representative,  38. 
Powers  Denied. 

Certain  stated,  11,  12. 

Cannot  acquire  jurisdiction  not  confeixed  by  statute,  11. 
Even  though  parties  assent,  11. 
Or  attorneys,  11. 
Cannot  set  aside  release,  for  fraud,  11. 

Compel  administrator  to  sue  in  other  court,  12. 
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Powers  Denied — cuntinued. 

Pass  on  questions  of  title  between  representative  of,  and 

claimant  to,  estate,  12. 
Decree  payment  of  claim  rejected,  12. 

By  executor,  12. 
Direct  satisfaction,  of  record,  of  an  infant's  mortgage,  12. 
Try  validity  of  assignment  to  one  claiming  to  be  a  "per- 
son interested,"  120. 
Pass  on  disputed  claims,  122,  1467  et  seq. 

Or  on  respective  rights  of  contending  parties,  122. 
But  see  Claims  against  Decedent's  Estates. 
Deny  probate,  on  ground  that  will  is  irrevocable,  320. 
Delegate  judicial  powers  to  his  subordinates,  63. 
Such  as,  to  sign  decrees,  63. 

Surrogate,  Acting : 

General  discussion,  12-25. 

Appointment  superseded  by  filling  vacancy,  24. 

Code  provision,  16,  17. 

Compensation,  28. 

Amount,  28,  29. 

Contingent  on  regularity  of  appointment,  19,  29. 
On  work  actually  done,  29. 
How  audited  and  paid,  28,  29. 
Definition,  16. 

Not  to  be  confused  with  temporary  Surrogate,  28. 
Designation,  how  made,  17  et  seq. 

Surrogate  of  New  York  County  not  to  be  designated, 

16. 
What  notice  must  be  given,  19,  22  n. 
When  to  be  made,  17,  18. 
Who  may  apply  for,  19,  20. 
Who  should  be  designated,  16, 17,  19. 
District  attorney,  as.     See  Disthiot  Attobney. 
Forms,  20-24. 

Surrogate's  certificate  of  disqualification,  20. 
Proof  of  authority,  by  Supreme  Court  order,  23. 
Petition  for  designation,  21,  22. 
Order  for  designation,  23. 
Order  remitting  proceedings  to  Surrogate,,  26. 
Proceedings  to  be  re-entitled,  when  Supreme  Court  acts,  26. 
Procedure  upon  appointment,  16-24. 

In  Supreme  Court,  when  it  acts,  26. 
Proof  of  authority  to  act,  how  made,  16. 
Code  provisions,  16,  17. 
Must  be  made,  18,  19. 
Compensation  contingent  on,  19. 
Special  guardian  may  be  appointed  by,  102. 
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Surrogate,  Acting — continued. 

Presumption  in  sucli  case,  102. 
Supreme  Court,  when  to  act,  18,  19,  20. 

While  acting,  proceedings  must  be  re-entitled,  26. 
Wlien  to  cease  acting,  24,  25. 
Code  provisions,  24,  25. 
Eevocation  of  order,  24,  25. 
Surrogate  of  New  York  County,  may  not  be  designated,  17,  21  n. 
Termination  of  authority,  24. 
Transfer  to  Supreme  Court,  effect  of,  16,  25. 
From  Supreme  Court,  16,  25. 
Code  provision,  25. 
Trial  of  issues,  while  transferred  to  Supreme  Court,  must  be  had 
under  its  rules,  26. 
Code  provision,  26,  27. 

Surrogate's  Court : 

Definition,  4. 

Jurisdiction.     See  Jurisdiotiok. 
Special  and  limited,  4,  5. 
Over  probate,  4. 
Administration,  4. 
Distribution,  4. 
Infants'  interests,  4. 

This  not  exclusive,  4. 
Origin,  4. 
Is  a  court  of  record,  by  §  2  of  Code,  4,  5. 

And  has  the  essential  powers  of  such  a  court,  4. 
But  not  so,  before  1877,  4. 
Has  a  seal,  5. 

Of  which  Surrogate  has  charge,  5. 
Enumeration  of  existing  courts,  13. 
Is  a  constitutional  court,  under  Constitution,  1894, 12. 
Effect,  on  power  of  legislature,  12. 
May  not  abolish,  12. 
Always  open,  30. 

When  to  be  held  at  same  time  and  place  as  county  court,  18. 
Terms  of,  in  New  York  County,  32. 
•      Vacation,  32,  33. 
Powers  OF.    (See  Sukrogatk.) 
As  tlie  court  of  probates,  4. 
To  punish  for  contempt,  4. 
To  grant  naturalization,  4. 
Before  the  Revised  Statutes  of  1830,  7,  8,  9. 
Originally  limited  to  express,  statutory,  4. 
Implied,  asserted,  4. 

Under  the  Revised  Statutes  of  1830  (see  Table  enumerating,  7,  8,  9). 
Under  Code  Civ.  Proc.  (see  Tables),  7-9. 
Incidental;  now  recognized  (see  Tables),  8,  9. 
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Surrogate's  Court — continued. 

Powers  of — continued. 

Miscellaneous  cases,  9-12. 
When  denied,  11-12. 
Teansfee  of  Cattses  from. 

Upon  change  in  county  lines,  58,  59. 
In  Kings  County,  17. 
In  New  York  County,  18. 

Effect  on  powers  of  Surrogate's  Court,  174  et  seq. 
Retransfer  of  causes  back,  25. 
Form,  26. 

NAT0BB  OF  PbOCEEDINGS  IN. 

No  actions,  70. 

Surrogate's  Guardian.    See  Guardian. 

Suspension  : 

Of  running  of  statute  of  limitations  on  claim  against. one  dying, 
1020,  1228-1230. 

Tables : 

Of  powers  of  Surrogates'  Courts,  7  et  seq. 
■    Of  assets,  977,  978. 
Under  transfer  tax  law,  1091-1098. 
Of  accountings,  1420,  1436. 
Of  various  limitations,  1521-1526. 

Tax: 

Preference,  in  payment  of,  as  a  debt  of  estate,  1040,  1052. 

Tax,  Transfer.    See  Transfer  Tax. 
Taxation  of  Costs.    See  Costs. 

Referee's  fees,  172,  282. 
Stenographer's  fees,  282. 

Temporary  Administrator : 

(See  Letters  of  Administration,  subhead  Tempoeary.) 

Temporary  Guardian : 

For  infant  under  fourteen,  appointment  of,  1370. 

Temporary  Surrogate : 

Defined,  14,  27. 
When  to  be  appointed,  27. 
By  whom  appointed,  27. 
Rule  in  New  York  County,  27. 
Not  to  be  confused  with  acting  Surrogate,  28. 
Nor  with  temporary  Surrogate,  28. 
Must  give  a  bond,  28. 
And  file  an  oath  of  ofBce,  28. 
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Temporary  Surrogate — continued. 

Code  piovision,  28. 

Compensation,  how  determined,  28,  29, 

Only   for  work  actually  done,  and  time  actually 
occupied,  29. 
Acts,  and  proceedings  before,  must  be  entered  and  recorded  in 

regular  Surrogate's  books,  29,  30. 
Must  sign  with  proper  official  designation,  30. 
Omission  to  do  so  may  be  amended,  30. 
(See  Surrogate;  Subrogate,  Acting.) 

Testamentary  Capacity : 

Meaning  of  sound  mind,  442. 

General  presumption  that  every  one  is  compos  mentis,  428,  429, 443. 

Yet  proponent  must  make  out  prima  facie  case  of  "  sound  mind 

and  memory,"  429,  437. 
This  rule  a  result  of  the  provision  of  the  Revised  Statutes,  as  to 

who  may  make  a  will,  429. 
Increase  of  proponent's  burden,  where  testator  aged,  weak,  etc., 
429. 

Or  where  will  is  unnatural,  436. 
i.  e.,more  than  mere  formal  proof  of  execution,  429. 
But  no  presumption  from  mere  advanced  age,  430,  431,  432. 
Age  a  material  inquiry,  383,  432. 
Competency  of  understanding  the  crucial  inquiry,  432,  436. 

At  time  of  execution,  435,  436,  440. 
Defined  and  described,  429  et  seq. 
Kule  laid  down  in  Belafield  v.  Parish,  430. 
In  such  rational  capacity  as  the  majority  of  men  possess,  431. 
Distinction  between  legal  disability  and  infirmity,  431. 
No  standard  of  mental  capacity  necessary  to  ensure,  432. 
Discussion  treated  under  four  heads,  433. 
Illness  and  bodily  infirmity,  effect  of,  on,  432  et  seq. 

To  be  considered,  but  not  conclusive,  433. 

Valid  wills  may  be  made  on  death  bed,  433. 

Conflicting  testimony  of  physician  and  subscribing 
witnesses,  433,  434. 

Progressive  paralysis,  434. 

Aphasia,  434. 

Paresis,  434,  450. 

Briglit's  disease,  434. 

Palsy,  434. 

Paralytic  stroke,  435,  437. 

Paralytic  dementia,  436. 

Chronic  disease,  437. 

Not  fatal,  if  capacity  to  transact  ordinary  business 
continues,  435. 

No  presumption  of  continuance  of -effects  of  acute  at- 
tack, 435. 
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Testamentary  Capacity — continued. 

Interval  between  periods  of  incapacity,  436. 
Unfairness  or  injustice  of  will  of  aged  or  infirm  testator,  not  con- 
clusive, 436. 
Failure  of  memory,  to  be  fatal,  must  be  total,  436,  437. 
Eccentricities  of  habits  or  conduct,  effect  of,  437  et  seq. 
Instances  of,  437,  438,  440. 
Moral  depravity,  452. 
These  not  inconsistent  with  possession  of,  438,  443, 

452. 
Subscribing  witnesses  may  speak  as  to  rationality  of 

acts  of  decedent,  439,  440,  453,  454. 
But  not  as  to  whether  he  was  of  sound  mind,  439, 440. 
Opinions  of  witnesses  of  little  weight,  aside  from 

facts,  439,  440,  443,  452. 
Must  testify  to  observed  facts,  438,  440,  453,  454. 
And  his  impression  therefrom,  453,  454. 

See  subhead  Opinions  below. 
Capacity  for  business  afiects  evidence  of  eccentricity, 

440. 
Liquor  and  opium  habits,  434,  435,  441,  442. 
Even  intoxication  at  time  of  executing  will,  not  fatal, 

441,  442. 
A  fortiori,  habit  of  intoxication,  441. 
Effect  of  adjudication  of  habitual  drunkenness,  442. 
Codicil  when  sober,  validates  will  when  drunk,  442. 
Idiocy,  proper,  negatives  existence  of,  431,  443. 
But  not  mere  imbecility,  443. 
Meaning  of  "  sound  mind,"  442. 
Congenital  idiocy,  443. 
Insanity  or  lunacy  shown,  presumed  to  continue,  435,  443. 
At  time  of  execution  the  test,  443,  444. 
Subsequent  insanity  irrelevant,  443. 
Existence  of  commission  in  lunacy  not  conclusive,  444. 
Test  of  insanity,  444,  445,  448. 

Effect  of  adjudication  of  mental  incompetency,  443. 
Effect  of  adjudication  of  restoration,  444. 
Insane  delusions;  effect  of,  on,  444  et  seq. 

Must  be  shown  to  have  existed,  444,  445. 
Must  be  shown  to  have  affected  the  testamentary  disposi- 
tions, 435,  445,  452,  453. 
Three  conditions  of  their  existence,  445. 
a.  A  conviction,  445. 
6.  Influencing  conduct,  445,  452. 
c.  Not  founded  on  facts,  445,  450. 
Spiritualism,  and  kindred  vagaries,  445-448. 
Illustrative  cases,  446-448. 
,   Religious  mania,  446,  447. 
Christian  Science,  447. 
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Testamentary  Capacity — continued. 

Belief  in  witchcraft,  448. 
Distinguished  from  mistaken  beliefs,  448. 
Mistaken  belief  alone  will  not  invalidate  will,  448. 
Must  amount  to  insane  delusion,  448,  449. 
Belief  in  illegitimacy  of  child,  resulting  In  his  disinherit- 
ance, 449. 
So  as  to  infidelity  of  consort,  449. 

Hallucination  as  to  conspiracy  of  relatives,  449,  450,  451. 
Not  to  be  confounded  with  perverse  opinions  and  unrea- 
sonable prejudices,  449,  451. 
Courts  consider  degree  of  relationship  of  those  aSected 

by  delusion,  451. 
And  their  ti-eatment  of  testator,  452. 
Must  affect  testator's  dispositions,  445,  450. 
Opinions  as  to  existence  of,  competency  of,  4.39  et  seq. 

Non-experts  subscribing  witness,  439,  440. 
Rule  stated  by  Court  of  Appeals,  438,  439. 
Of  experts;  proof  of  experience,  454. 
Their  province,  439,  443. 
Importance  of  their  testimony,  443, 456. 
When  overborne  by  lay  testimony,  433, 

434,  453,  456. 
When  disregarded,  440. 
Depends  on  reasonableness  of  conclu- 
sions from  facts,  443. 
Hypothetical  questions,  455,  456. 
Declarations  of  testator, 

Incompetent  to  prove  external  facts,  436. 
Competent  on  question  of  capacity  or  influence.  436. 
(See  Undue  Influence;  Will.) 

Testamentary  Guardian : 

Official  bond  of,  898. 
(See  Guardian;  Official  Bond.) 

Testamentary  Trustee : 

Defined,  1.320. 

Code  provision,  1320. 
When  and  how  functions  of,  separable  from  those  of  executor, 
etc.,  1320. 

Cases  on  separability  discussed,  1320-1322. 

How  question  of  separability  may  arise,  1321,  1322. 

Where  executor,  who  is  trustee,  dies,  1322. 
Executor  qualifying  does  not  necessarily  accept  office  of,  1323. 
Importance  of  distinction  between  executor  and,  1324. 

When  must  be  cited  as  such,  1324. 
Express  trust  essential  to  constitute,  1324. 
Every  executor  and  guardian  is,  in  general  sense  only,  1324. 
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Testamentary  Trustee — continued. 

Proceedings  by  and  against,  effect  of,  where  trustee  also  execu- 
tor, etc.,  1356. 
Code  provision,  1356. 
Eight  to  commissions  in  such  case,  1356,  1357. 

When  double  commissions,  1356,  1357,  1490. 
Evidence  of  separation  of  functions,  1357,  1491. 
Code  provisions  as  to,  apply  to  all  wills  of  residents  of  State,  1357. 

Code  provision,  1357. 
Disagreement  among  more  than  one,  1357. 

Application  to  Surrogate  for  directions,  1357. 
Deposit  of  securities  may  be  ordered,  1358. 
Code  provision,  1357,  1358. 
Surrogate's  Jurisdiction  Over. 
History  of  legislation,  1324. 
Depends  on  particular  statutes,  1324. 
Does  not  involve  any  incidental  powers,  1325. 
Defined  by  Code,  §  2472,  subd.  3,  1325. 
Includes  power  to  appoint  successor,  1325. 

And,  generally,  all  powers  of  court  of  equity,  1328. 
How,  may  be  invoked,  1027,  1328. 
Invocable  for  purpose  of  accounting,  1328. 
Concurrent  with  that  of  court  of  equity,  1328. 
Estate  op. 

S4,me  as  if  conveyed  by  deed,  1329. 
Difierenoe  of,  from  that  of  executor,  1329. 

This  important,  in  case  of  foreign  trustee,  1329. 
Property  should  be  distinctly  set  apart,  when,  1329,  1330. 
Accounting  by. 

Intermediate,  voluntary,  1327. 

Code  provision,  1327,  1328. 
May  be  had  at  any  time,  1327. 
Annual;  allowance  of  compensation  on,  1328. 
Decree  on,  contents  and  efteot  of,  1328. 
Annual  rests  on,  1329. 
Intermediate,  compulsory,  1326. 
Code  provision,  1326. 
May  be  had  at  whose  instance,  1326. 
Petition  for,  instance  of,  suificient,  1327. 
Intermediate;  defined,  1326. 

Distinguished  from  judicial  settlement,  1326. 
Intended  as  landmark,  1326. 
Generally  mainly  for  trustee's  benefit,  1326. 
Judicial  settlement  of  account,  1336-1341. 

Compulsory;  in  what  cases  allowed,  1336. 
Code  provision,  1336. 

Allowed,  as  to  Supreme  Court  trustee,  1336. 
Who  may  present  petition,  1337. 
Code  provision,  1337. 
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Testamentary  Trustee — continued. 

Accounting  by — continued. 

Proceedings  on  return  of  cltatioii,  133t. 
Appointment  of  special  guardian,  1337. 
Voluntary;  when  allowed,  1338. 
Code  provision,  1338. 
Contents  of  petition,  1338. 
Citation  must  issue,  1338. 
Intervention  of  parties,  1338. 
Certain  provisions  as  to  executor's  accounting  ap- 
ply to,  1338,  1339. 
Affidavit  to  be  annexed  to,  1338,  1339. 
Surrogate's  powers  on,  1339, 1340. 
Status  of  disputed  claims  on,  1339. 
Code  provision,  1339. 

Proceedings  may  be  enjoined  by  Supreme  Court, 
when,  1340. 
Decree  on,  effect  of,  1340,  1341. 

Code  provision,  1340,  1341. 
Compelling  Payment  ok  Delivery  by. 
Mode  of,  prescribed,  1330. 

Code  provision,  1330. 
Petition;  requisite  allegations  of,  1331. 
Who  may  present,  1331. 

Person  entitled  under  will,  1331,  1332. 
Not  his  assignee,  1331. 
When  intermediate  accounting  required  under,  1332. 
Not  available  after  discbarge  of  trustee,  1332. 
Trust  may  require  to  be  construed,  for  purpose  of,  1332. 
Rule  as  to  duty  of  applying  income,  1333. 
On  application  of  general  guardian,  1333. 
Citation ;  proceedings  on  return  of,  1833,  1334. 
Supplemental,  when  to  issue,  1336. 
Code  provision,  1333,  1334. 
Answer;  trustee  may  file  written,  1334. 
Sufficiency  of,  1334. 

Necessitates  dismissal  of  proceeding,  1334. 
What,  does  not  deny  validity  of  claim,  1334,  1335. 
Burden  of  proof  resting  on  petitioner,  1335. 

That  rights  of  others  will  not  be  impaired,  1335. 
When  other  parties  must  be  brought  in,  1335. 
Code  provision,  1335,  1336. 
Resignation  of. 

Application  for,  permitted,  1341. 

Code  pi-ovision,  1341. 
Petition;  contents  of,  prescribed,  1341. 

Surrogate  may  decline  to  entertain,  1341. 
Procedure  on  presentation  of,  1341. 
Decree  permitting;  conditions  of,  1341. 
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Testamentary  Trustee — continued. 

Resignation  of — continued. 

Tiustee  must  account,  and  deliver  up  estate,  1341, 1342. 
Form  of  petition  for  leave  to  make,  1342,  1343. 
What  are  "  su£Scient  reasons  "  for  permitting,  1343, 1344. 
Compensation  of  trustee  on,  1344,  1345. 
Requibing  Seouhitt  Fbom. 

Petition;  who  may  present,  1345. 
Contents  of,  1345. 
Code  provision,  1345. 
Citation;  must  issue,  1345. 
Decree ;  in  what  cases  made,  1345. 
Where  more  than  one  trustee,  1345.  • 
Sources  of  authority  for,  1345,  1346, 
Nature  of  the  security  to  be  given,  1346. 
Code  provision,  1346. 
(See  Official  Bond.) 
Removal  of. 

Code  provision,  permitting,  1346. 
Causes  for,  1346. 
Wlio  may  petition  for,  1346. 

Effect  of,  where  trustee  is  also  executor,  023,  1347. 
Reasons  for  to  be  explicitly  stated,  1347. 
Cases  on,  1348. 

Revocation  of  letters  does  not  afiect,  866. 
(See  Revocation  of  Letters.) 
Investments  by. 

What  are  proper,  1348,  1349. 
Under  directions  given  by  will,  1349-1351. 
Funds  not  to  remain  uninvested,  1350,  1351. 
Separation  of,  where  several  trusts)  1351,  1352. 
Establishment    of  sinking  fund    to   offset   depreciation,    1352, 
1353. 
Appointment  of  Successob  to. 
Code  provision  for,  1353. 
Cases  when,  allowed,  1353. 

Wliere  sole  trustee  dies,  etc.,  1353. 
Where  one  of  two  or  more  dies,  1353. 
History  of  legislation  concerning,  1.354,  1355. 
Power  to  make,  is  discretionary,  1354. 
Who  selected,  1354,  1355. 
When  Supreme  Court  becomes  successor,  1355. 

Testimony : 

Taking,  in  Surrogate's  Court.    See  Evidence;  Teial;  Witness. 

Term  of  Office: 

Of  Surrogate,  12,  13,  36. 
Regulated  by  Constitution,  12,  36. 
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Term  of  Ot&ce— continued. 
Age  limit,  13,  37. 
Effect  on  tliose  in  office  January  1,  1895,  12,  13. 

(See  SORKOGATE.) 

Third : 

Interest  of  widow  of  intestate,  126,  1503. 

Time: 

For  commencing  proceeding,  wlien  limited  by  statute,  contem- 
plates presentation  of  petition  within  time  limited,  71. 
Provided  that  citation  be  served  within  sixty  days  there- 
after, 71,  72. 
If  such  citation  be  defective,  Surrogate  may  direct  sup- 
plemental citation,  72. 
For  service.     See  Citation;  Publication;  Sekviob. 

Surrogate  has  power,  in  certain  cases,  to  extend,  72. 
How  fixed  as  to  return  day.     See  Citation;  Sbkvice. 
Depends  on  when  service  is  made,  82. 
Service  so  as  to  give  eight  days'  notice,  82,  92. 
Fifteen  days'  notice,  82,  92. 
Thirty  days'  notice,  92. 
Six  weeks'  notice,  92. 
Forty  days'  notice,  92. 
Of  notice,  of  motion  for  appointment  of  special  guardian,  is  eight 
days,  101. 
Unless  shortened  by  order  to  show  cause,  101. 
In  which  to  move  to  set  aside  decree  for  irregularity,  error  in 

fact,  217  et  seq. 
No  limit  to,  in  which  to  vacate  order  made  without  power,  219. 
As  against  infant,  runs  from  his  attaining  majority,  217. 
In  which  to  appeal,  237-239. 

Within  thirty  days  after  service  of  decree  or  order,  237. 
With  written  notice  of  its  entry,  237. 
If  taken  by  a  party,  237. 
Within  three  months  after  entry  of  decree,  if  taken  by  per- 
son not  a  party,  237. 
Such  as  state  comptroller  in  transfer  tax  cases,  237. 
Unless  his  interest  is  derived  by  assignment  or  conveyance 

from  a  party,  237. 
Not  set  running  by  service  of  decree,  with  notice  of  filing,  237. 
(See  Case  on  Appeal.) 

Within  which  to  apply  to  revoke  probate  of  will,  500,  502,  504. 
( See  Revocation  or  Pbobate.  ) 

Title : . 

To  assets,  not  determinable  in  discovery  proceedings,  960,  963. 

Transfer  Tax : 

Surrogate's  jurisdiction  over,  38. 
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Transfer  Tax — continued. 

Exclusive  of  other  Surrogates,  44. 

One  first  acting,  44. 
Right  to  construe  will,  547. 

As  to  who  takes  thereunder,  548. 
When  special  guardian  need  not  be  appointed,  91. 
Temporary  administrator's  relation  to,  662. 
Ancillary  administrator,  etc.;  relation  to,  171.      \ 
Defined  judicially,  1088. 
Eegulated  by  §§  220-242  of  tax  law,  1088. 
Enumeration  of  cases,  where  imposed,  1088. 
Where  power  of  appointment  exercised,  1089. 
Kate  of;  fi\e  per  cent  on  clear  market  value,  1089. 
Law  imposing,  held  constitutional,  1089,  1090. 
Property  liable  to  the  tax,  1090,  1095. 

Definitions  of,  under  treneral  Tax  Law,  not  applicable  to,  1090. 
Insurance  policy  subject  to,  1090,  1091,  1101. 
Stock  exchange  seat,  1091. 
In  the  form  existing  at  decedent's  death,  1099. 
All  personal  property,  if  decedent  a  resident,  1099, 1100. 
Only  such  as  is  within  the  State,  if  a  non-resident,  1099. 
Stock  in  New  York  corporations,  1099,  1121. 
Stock  of  foreign  corporations,  1100. 
Bonds  secured  by  Mew  York  mortgage,  1100. 
Bank  deposits  of  non-residents,  1100. 
Other  property  enumerated,  1101,  1102. 
Tables,  summarizing  law,  list  of,  1091-1098. 
Table  I  :  resident  decedent,  1093. 

II  :  non-resident  decedent,  1094. 

III  :  nature  of  property,  1095. 

IV  :  persons  exempt  from  five  per  cent  tax,  1096,  1097. 
V  :  property  exempt  from  five  percent  tax,  1098. 

Neither  act  nor  amendments  retroactive,  1099. 
ExBMPTiosrs. 

In  favor  of  certain  relatives,  unless  value  is  110,000  or  more  (see 

table  IV),  1103,  1104. 
Parent;  "  mutually  acknowledged  relation  "  of,  1104. 

Position  of  illegitimate  offspring,  1104-1107. 

Beach  case  discussed,  1105-1107. 

Provision  as  to  "  fifteenth  birthday,"  1106. 

Effect  of  amendment  of  1898,  1106,  1107. 
Institutions  and  corporations,  1103,  1107-1112. 

Certain  eleemosynary,  etc.,  enumerated,  1107. 

§  221  applies  only  to  domestic  corporations,  1108. 

Corporations   or  associations  to  be  formed,  1108, 
1109. 

Distinction  between  religious  and  charitable,  1110. 

Charitable  corporations  not  exempt,  1110,  1111. 

Eeligious  corporation  defined,  1111,  1112. 
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Transfer  Tax — continued. 

Exemptions— continued. 

Distinction  between  gifts  inter  vivos  and  causa  mortis,  1112-1117. 
Importance  of  question,  wlieu  transfer  became  com- 
plete, 1112. 
Tests  of  a  donatio  causa  mortis,  1114-1116. 
(See  Donatio  Causa  Mobtis.) 

Husband,  under  claim  of  marital  rights,  1112. 

Community  interest  of  husband  or  wife  under  foreign  law,  1116, 

1117. 
Donee  under  power  contained  in  a  will,  1117-1119. 
Exercise  of  power  governs  date  of  transfer,  1118,  1119. 
Peocedurb,  to  Enfokoe. 

Jurisdiction  conferred  on  Surrogates,  1120. 

Rule  of  priority,  as  to  jurisdiction,  1120,  1121. 
Notice  of  application  for  ancillary  letters,  1120. 
Citation,  Surrogate's  duty  on  return  of,  1120. 

Requirement  of  security  for  payment,  1120,  1121. 
Exclusive  jurisdiction  of  Surrogate  to  determine,  1122. 
Duty  of  foreign  executors,  1122. 

When  foreign  executors  have  removed  property,  1122. 
Surrogate's  jurisdiction,  dependent  on  the  statute,  1122. 
Includes  notice,  hearing  and  determination  of  value,  1123. 

Otherwise  "due  process  of  law"  is  lacking,  1123, 
Is  controlled  by  law  existing  when  proceedings  instituted,  1123, 
Surrogate's  broad  power  to  decide  questions,  1123. 

(1)  As  taxing  officer,  to  fix  amount,  1123. 

(2)  To  hear  appeal  from  his  taxation,  1124. 
Appraiser;  to  be  appointed,  1124. 

By  state  comptroller  in  certain  counties,  1124. 

Salaried  officers  in  such  counties,  1124. 

County  treasurer  in  other  counties,  1124. 

Constitutionality  of  law  providing  for,  1125,   1126. 

Petition  for,  by  whom  presented,  1126. 

Advisability  of  prompt  application,  1126. 

Form  of  petition  for,  1126-1128. 

Order  of  appointment. 

Form,  1128,  1129. 

Notice  to  be  given  interested  parties,  1128,  1129. 

Time  for  appointment,  discretionary,  1129. 

Advisability  of  early  application,  1129. 

Delay  for  advertisement  for  claims  unneccessary, 
1129. 
Duty  and  power  of  appraiser,  1137,  1138. 

To  give  notice  of  time  and  place  of  appraisal,  1137. 

Form  of  notice,  1139. 

May  subpoena  witnesses,  1137. 

May  administer  oaths,  1137. 

Can  compel  produ.ctiQa  of  documents,  1143,  1144, 
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Procedure,  to  Enforce— cq^tsnued. 

May  issue  commissioD,  under  Surrogate's  direction,  1144. 
Compensation  of,  1138. 
Oath  of,  to  be  filed  witli  comptroller,  1138. 
Bond  of,  1138. 

Who  entitled  to  notice,  1139,  1140. 
Special  guai'dian  of  infants,  1140,  1141. 

Wlien  none  necessary,  1141. 
Market  value,  how  and  when  ascertained,  1141, 1146. 
Stocks,  bonds  or  securities,  1142,  1143. 
Statutory  provision,  1144,  1145. 
Deduction,  for  debts,  taxes,  etc.,  1146-1150. 
Practice  generally  approved,  1146. 
What  is  to  be  deducted,  1147. 
Expenses  of  litijjation,  1147,  1148. 
Debts  in  non-resident's  estates,  1149. 
Provisions  in  will  for  services  rendered,  1149,  1150. 
Mortgages;  rule  as  to  deduction  for,  1150,  1151. 
Deficiency  judgment  in  foreclosure,  1150,  1151. 
Expectant  estates,  how  valued,  1180-1137. 
Statutory  provision,  1130-1132. 
Use  of  mortality  tables,  1130. 
No  allowance  for  contingent  incumbrance,  1130. 
Actual  burden  to  be  allowed  for,  1130. 
Return  of   tax  on  happening  of  certain  contingen- 

ices,  1131. 
Amendments  of  this  section  considered,  1132-1135. 
Unconstitutionality  of  retroactive  provisions,  1134, 

1135. 
Computations    to  be  furnished  by   insurance  de- 
partment, 1135,  1153. 
Binding  upon  Surrogate,  1163. 
Value  of  remainder  vesting  after  determination  of 

life  estate,  how  ascertained,  1135-1137. 
Appraisal  by  the  Surrogate,  1151. 
Report  of  the  appraiser,  1151. 
Proceedings  thereon,  1151. 
Notice  of  Surrogate's  determination,  1162. 

Form  of  notice,  1152. 
Order  fixing  tax,  form  of,  1154. 
Appeal  from  taxation,  11.54,  1156. 

To  Surrogate  in  his  judicial  capacity,  1155. 
Within  sixty  days  from  fixing  tax,  1155. 
Power  to  modify  former  order,  1155, 1156, 1161, 

1162. 
Rule  25,  in  New  York  County,  1156. 
Notice  of;  form,  1157. 
What  reviewed  on  appeal,  1157,  1158. 
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Procedube,  to  Enfoece — continued. 

New  questions  subsequently  arising,  1157. 
Validity  of  testamentary  provisions,  1158. 
Final  decree,  after,  1158. 
Appeal,  to  Appellate  Division,  from  final  decree  of 
Surrogate,  1158. 
Notice  of;  form,  1159. 
"Witliin  30  days  by  party,  237. 

Ninety  days  by  one  not  a  party,  287. 
Viz:  state  comptroller,  237. 
Reappraisal ;  at  instance  of  state  comptroller,  1159. 
Statutory  provision,  1160. 
Time  to  apply  for,  1160. 
To  whom  made,  1160. 

Appointment  of  appraiser,  thereupon,  1160. 
Supersession    of    Surrogate's    determination, 

1160. 
Application  for,  when  denied,  1160,  1161. 
Erroneous  assessment,  correctible  by  appeal,  1161. 
Personal  liability  of  executor,  etc.,  for,  1162-1164. 

Statutory  provision,  1162-1164. 
Payment  of;  to  whom  to  be  made,  1162. 

Duplicate  receipts  on,  1162,  1163. 
Production  of  receipt  on  settlement  of  account,  1163. 
When  to  be  made,  1163. 
'  Duty  of  representative,  to  cause,  1164. 

Discount;  penalty;  interest,  1164. 
Statutory  provision,  1164,  1165. 
Penalty  of  ten  per  cent;  for  certain  delay  by  executor,  etc.,  1164. 
Form  of  petition  for  remission,  1165-1167. 
Notice  of  motion  for  remission,  1167. 
Order  remitting,  1168. 
Compounding  payment,  on  remainders,  etc.,  1168. 

Statutory  provision,  1168,  1169. 
Collection  of ;  two  modes  possible,  1169. 

(1)  Voluntary  action  by  executor,  etc.,  1169. 

(2)  Compulsory,  1169. 
Statutory  provision,  1169,  1170. 

Powers  of  executor,  etc.,  stated,  1169,  1170. 
Executor  not  to  pay  legacy  before,  1170. 
Decisions  under  this  provision,  1170,  1171. 
Kefunding  tax,  1131,  1172. 
When  allowed,  1172. 

Upon  order  modified  or  reversed  within  two  years,  1172. 
Statutory  provision,  1172,  1173. 
Postponement  of  payment,  1173,  1174. 

Liability  to  pay  a  continuing  one,  1173. 
"**•  No  compulsion,  until  notice,  1174. 

114 
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Pbocedube,  to  'Ehfosce— continued. 

Election  not  to  pay  within  eighteen  months,  1174. 
Bond  to  be  given  in  such  case,  1174. 
Executor's  oommissions  not  subject,  1174. 

Bequest  in  lieu  of  commissions,  how  taxed,  1174. 
Assets  of  non-resident  decedent,  how  reached,  1175. 

Both  beneficiary  and  representative  liable,  1175. 

Duty  of  banks,  safe  deposit  companies,  etc.,  to  give  notice 

to  comptroller,  1175,  1176. 
Penalty  in  case  of  neglect,  1177. 
Statutory  provision,  1176,  1177. 
Form  of  affidavit  as  to  amount  of  estate,  1177-1179. 
To  be  filed  on  offering  will  for  probate,  1177. 
Receipt,  copy  of  obtainable  by  any  person,  1179. 

May  be  recorded  in  county  clerk's  office,  1180. 
Order  for  collection,  1180. 

Statutory  provision,  1180,  1181. 
District  attorney,  when  to  apply  for  citation,  1180. 
Proceedings  after  citation,  1180,  1181. 

Transmission : 

Of  assets,  in  ancillary  administration: 
(See  Ancillary  Administkation.) 

Trial  of  Issues  in  Surrogate's  Court : 

Governed,  generally,  by  rules  obtaining  in  other  courts  of  record, 
136. 
e.  g.,  as  to  evidence,  137. 
EfEect  of  statute  modifying  existing  rules,  137,  138. 
Where  it  relates  to  substantial  rights,  138. 
Where  it  relates  to  mere  incidental  details  of  procedure, 
138. 
(See  Rbfebees  is  Suebogate's  Couet.) 

Trials  by  Jury : 

(See  New  Teial;  Veedict.) 

When  Surrogate  may  by  order  direct,  173. 

Code  provision,  173,  174. 

To  be  had  in  Supreme  Court,  trial  term,  173. 

Or  in  county  court,  173. 

Of  controverted  questions  of  fact,  173. 

Arising  in  proceedings  to  sell  decedent's  realty,  173. 

But  proceeding  itself  is  not  transferred,  174,  261,  262. 
Surrogate's  order  only  authority  needed,  173. 

Must  state  explicitly  every  issue  of  fact  to  be  tried,  173. 
This  power  is  discretionary,  173. 

In  New  York  County,  Surrogate  may  transfer  prpbate  proceed- 
ipgs  to  Supreme  Court,  173,  ?60. 
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Trials  by  Jury—continued. 

Whereupon,  all  issues  of  fact  arising  therein  shall  be  tried 

by  jury,  173. 
Procedure  in  such  case,  173. 
Surrogate's  order  only  authority  needed,  173. 
Effect  of  pendency  of,  discussed,  174-176. 

Whether  issue  of  fact,  only,  transferred,  or  proceeding  as  a 
whole,  174-176,  261,  262. 
Order  directing,  form,  177. 
Distinguished  from  jury  trial  which  Appellate  Division  may  order, 

175,  263. 
Effect  of,  on  where  to  move  for  a  new  trial,  175,  258,  260,  261. 
Directed  by  New  York  Surrogate,  on  probate,  177. 

Appeal  by  motion  for  new  trial.     See 
Appeal. 
By  any  Surrogate  in  proceedings  to  sell  decedent's  realty,  173, 

260,  261. 
Verdict  to  be  certified  back  to  Surrogate's  Court,  173,  261,  262. 
Appeal  from  order  granting  new  trial,  260-263. 
Upon  reversal  in  probate  cases,  264. 
On  question  of  fact,  264. 
Jury  trial  ordered  by  Appellate  Court,  264. 
Contents  of  order,  264. 

Duty  of  Appellate  Court  considered,  264,  266. 
(See  New  Tbial.) 
(See  Action.) 

Trustee : 

Ancillary  representative  has  no  power  as.    See  Ancillabt  Ad- 
ministration. 
Liability  of,  for  transfer  tax.      See  Transfer  Tax. 
Testamentary.    See  Testamentary  Trustee. 

Unborn  Child : 

Not  included  by  §  2628,  496. 

Undertaker : 

In  New  York,  to  report  to  public  administrator. 
(See  Public  Administbatob. ) 

Undertaking.     See  Bond  or  Undertaking ;  Undertaking  on 

Appeal. 
Undertaking  on  Appeal : 

Always  necessary,  unless  statute,  in  given  case,  dispenses  with  it^ 

247. 
Amount  under  §  2577,  247,  258. 
Under  §  2578,  250,  258. 
Form  for,  247,  248,  251. 
Formal  requisites  of,  257,  258,  269. 


1812  GENERAL  INDEX. 

Bef  erences  are  to  pages.    Vol.  II.  begins  page  931. 

Undertaking  on  Appeal — continued. 

Code  requirements,  257,  258,  259. 
Runs  to  the  people,  259. 
Names  and  residences  of  sureties,  259. 
Approval  by  Surrogate,  259. 

Or  by  judge  of  Appellate  Court,  259. 
Must  be  filed,  259. 
Must  be  acknowledged,  248  n.,  251  n. 
By  each  surety,  248  n. 
When  intended  to  stay  execution  of  decree,  affidavit  of  sufficiency 
requisite,  248  n. 
Also  indorsed  approval  of  Surrogate,  248  n. 
Extent  to  which  it  stays  proceedings  (see  Stat),  248,  249,  254,  259. 
For  1250  perfects  the  appeal,  249,  250,  258. 

From  order  or  decree  directing  payment  or  delivery  by  executor, 
administrator,  testamentary  trustee,  guardian,  249, 
254. 
Or  other  Surrogate's  appointee,  249. 
Special  Code  requirements,  250,  254,  257,  258. 
Thus  two  undertakings  are,  in  such  case,  necessary  to  effect  a 
stay,  250,  254. 
But  not  if  one,  who  is  executor,  appeals  as  legatee,  250. 
Amount  of  special  undertaking  how  fixed,  254,  258. 
Code  provision,  257,  258. 
Application  to  increase  amount,  258. 

Must  be  to  Appellate  Court,  258,  260. 
In  contempt  cases;  special  Code  requirement,  251. 

Obligates  party  appealing  to  surrender  himself,  251. 
Form  of  clause,  251. 

Continuing  obligation  of  this  undertaking,  252. 
Even  though  new  undertaking  is  given  on  appeal  to  Court 
of  Appeals,  252. 
For  $250  always  necessary  to  perfect  appeal,  249,  252. 

Even  where  execution  of  decree  or  order  cannot  be  stayed, 
253. 
Action  on,  may  be  authorized  by  Surrogate,  251,  259. 
(See  Appeal.) 

Undivided  interest : 

Of  decedent,  in  real  property,  how  sold,  etc.  (see  Real  Pkopekty, 
Pkocbedings  to  Sell,  etc.),  1263. 

Undue  Influence : 

Proof  of,  may  defeat  establishment  of  nuncupative  will,  365. 
(See  Testamentary  Capacity;  Will.) 
Definition,  457. 

Must  be  coercive,  457,  458,  466. 

Override  free  agency,  457,  466,  469. 

Result  in  changing  testator's  purpose,  457,  474,  476. 
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Undae  Influence — continued. 

i.  e.  substitution  of  -will  of  another  for  testator's,  45Y, 
461,  469,  474. 
Cannot  be  inferred  from  mere  opportunity,  457  et  seq.,  470. 
Arises  from  proof  or  presumption  of  law,  457,  459. 
Burden  of  proof  is  on  one  alleging,  458,  464. 
Must  -be  proved,  either  by  direct  affirmative  evidence,  457,  458, 
470,  471. 
Or  other  irrefutable  circumstances,  458. 
From  which  it  is  properly  inferable,  459. 
e.  g.  nature  of  transaction,  460. 

Or  exercise  of  occasional  or  habitual  influence, 
460. 
What  circumstances  create  presumption  of,  459,   460,  463,  465, 

475. 
o.  Cases  of  confidential  or  fiduciary  relationship,  460  et  seq. 

Certain  influences,  in  such  cases,  not  undue,  460,  461. 
Gratitude  for  saving  life,  457,  462. 
For  affection  and  love,  457,  460,  467. 
Nursing  and  care,  462,  463,  470. 
Paramour,  462. 

"Decent  importunity,"  461,  464,  475. 
But  not  threats,  461,  469,  472. 
Or  constant  teasing,  468. 
Religious  adviser,  464,  466. 
Maxim,  "  qui  se  scripsit  hceredem,^'  464. 
Attorney,  465,  466. 

Weakness  in  testator,  essential,  463,  464. 
Thei-e  must  be  exclusion  of  natural  objects  of  tes- 
tator's bounty,  464-466,  474. 
Legal  adviser,  also  draftsman  of  will,  465,  467,  468, 

470. 
Importance  of  showing  testator's  knowledge  of  con- 
tents or  will,  458,  464,  470,  471. 
6.  Cases  of  relatives,  468. 

Wife  or  child'  468. 

Mutual  wills  of  wife  and  testator,  469. 
Effect  of  untrue  fraudulent  statements  to  testator 
about  others,  461,  464,  475. 
c.  Case  of  weakness  of  testator,  463,  464,  465,  471,  477. 
Where  attorney  is  beneficiary,  440,  471,  472. 
When  physician  is  beneficiary,  472,  473. 
Absence  of  beneficiary  at  time  of  execution,  473. 
Drunkenness  of  testator,  474. 
Opportunity  to  exercise,  weight  attributable  to,  470. 

Opportunity,   and   benefit  received,   not  alone 

sufficient,  458,  466,  470. 
Where  attorney  is  scribe  and  legatee,  465,  4fi6, 
467,470. 
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Undue  Influence — continued. 

What  positive  evidence  necessary,  in  such  a  case, 
466,  470,  471. 
Effect  of  character  of  will,  combined  with  age  or  weakness,  471, 

472,  474. 
Summary  statement,  as  to  presumption  and  rebuttal,  472,  475. 
Change  of  testamentary  intention,  importance  of,  457,  474,  476. 
Knowledge  of  contents,  value  of,  458,  468,  470,  476. 

Inference  from  its  being  holographic,  468. 
Presumption  of  knowledge  of  contents,  when  does  not  arise,  476. 
Affirmative  proof  required,  in  addition  to  that  of 

factum,  476,  477. 
What  is  sufficient  evidence  of  knowledge  of  con- 
tents, 477,  478. 
Exerted  to  secure  destruction  of  will,  478. 

Must  prove  a.  existence  of  will,  478. 
6.  Duly  executed,  478. 
c.  Destruction  due  to  undue  influence,  478. 
Mistake  in  will;  effect  of  this  as  evidence  of,  478-480. 
(See  Testamentaey  Capacity;  Pkobatb  of  Will.) 

Unknown  Legatee  or  Distributee  : 

Disposition  of  share  of,  on  distribution,  1507. 

Payment  into  state  treasury,  1507. 

Provision  as  to  ultimate  payment,  1507,  1508. 

Code  provisions,  1507. 

Reference  or  trial  may  be  had,  1507. 

At  instance  of  person  claiming  to  be  entitled  thereto,  1507. 

Unknown  Parties : 

Citation  to. 

Where  name  unknown,  75,  76,  81. 

Must  state  names  cannot  be  ascertained,  75. 

Code  provision,  75. 

"  Diligent  inquiry"  must  be  made,  75. 

Surrogate  himself  may  make  inquiry,  75. 

Effect  of,  76. 
Where  person  unknown. 

Must  be  so  designated,  81,  86. 

§  451,  C.  C.  P.,  applies,  81. 

As  member  of  class  required  to  be  cited,  81,  82. 

Distinguished  from  other  class,  81,  82,  86. 

Effect  of  citation  properly  designated,  82. 

Unmarried: 

Means  "not  in  a  state  of  marriage,"  319. 
(See  Woman.) 

United  States : 

Preference  of  debts  owing  to,  1040,  1051. 
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Unsound  Mind : 

Person  of,  cannot  be  testator.    See  Testament aby  Capacity; 
Will. 

Yacating  Decrees  and  Orders  : 

(See  Decree.) 

General  discussion,  215-226. 

Instances  where  power  upheld,  222-224. 
Denied,  224-226. 

Decree  of  probate  of  heirship,  535-537. 
(See  Dkceees;  Obders.) 

Vacancy : 

In  office  of  executor  will  may  provide  for,  595. 
(See  Administration  with  Will  Annexed.) 

In  office  of  Surrogate.     See  Acting  Suebogatb. 

Vacation : 

Of  Surrogate,  usually  in  August,  32. 

Designation  of  another  time,  32. 
Requires  instrument  in  writing,  32. 
Acts  during,  33. 

Depend  on  his  being  within  the  State,  33. 

Validity : 

Of  will,  passing  on,  in  probate.     See  Consteuction  op  Will. 
Of  will,  action  to  determine,  39,  564  et  seq. 
(See  Action  TO  Construe  Will;  Constbuction  op  Will;  Action 
TO  Dbtbbminb  Validity.  ) 
Of  legacy,  Surrogate's  jurisdiction  to  determine,  538  et  seq. 

Variance : 

Between  citation  and  petition,  how  cured,  "75. 

Verdict : 

Of  Jury  in  Peobate  Cases.  ' 

Code  provision,  173. 
How  revived,  260,  261. 

By  motion  for  new  trial,  260. 

Before  judge,  260, 
On  what  granted,  260,  261. 
Conclusiveness  of,  173. 

Appeal  to  be  taken  from  order  granting  or  refusing  new  trial, 
261. 
Op  J  UBY  IN  Peoceedings  to  Sell  Realty. 
Code  provision,  173. 
How  revived,  2t)3. 

By  motion  for  new  trial,  263. 

Before  judge  or  Surrogate,  263. 
Certification  to  Surrogate's  Court,  173,  263. 
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Verdict — continued. 

Ijf  Action  Under  §  2653a. 
Form  of,  527. 
Conclusiveness,  517. 
Should  be  on  specific  questions,  517. 

Verification  of  Papers  in  Surrogate's  Court : 

Of  Petition. 

When  Surrogate  may  require,  73,  74. 

Effect  of  failure  to  comply,  73. 

Rules,  same  as  for  pleadings  in  civil  action,  74,  328. 

Code  provision,  74. 

Examples  of  sufficient  verification,  74. 

By  attorney,  74. 

How  made,  74. 
Of  Account. 

Required;  form,  1445,  1447,  1448. 

Vouchers : 

In  support  of  claim  against  decedent's  estate,  may  be  required, 
1007,  1012. 
Filing  of,  on  settlement  of  account,  1448. 
Need  not  be  required  for  amounts  under  $20.00,  1448. 

Provided   aggregate  of  such  payments  does  not  exceed 
$500,  1448. 
But  if  executor  has  them,  he  must  file  them,  1448. 

Even  though  very  numerous,  1448. 
How  items  proved,  when  no  vouchers,  1448. 
Prima  facie  evidence  of  disbursement,  1449. 
May  be  impeached  by^ contestant,  1449. 
Who  has  burden  of  proof,  1449. 
What  evidence  required  to  impeach,  1449. 
Grounds  for  impeaching,  1449. 
Legality  of  disbursement,  1450. 
Objections  to,  1449, 1450. 

Preliminary  examination  of  accountant,  1450. 

Waiver : 

Of  Defects  ok  Ikkegularities. 

Competent  party,  of  full  age,  may  make,  94. 
If  jurisdiction  has  not  been  lost,  93,  94. 
Of  Disqualification  of  Surrogate. 
Adult  party  can  waive,  31. 

Except  certain  disqualification,  31. 
Infant  cannot,  31. 
Of  Issuance  and  Service  of  Citation. 

May  be  executed  by  competent  parties,  95,  335. 
Waiver  of  service,  alone,  insufficient,  95,  336. 

And  does  not  dispense  with  issuance,  95,  336. 
Waiver  of  full  time  of  service,  82. 
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Waiver — continued. 

Of  Issuance  and  Service  of  Citation— con«mM«d. 
Infant  cannot  waive,  95,  336. 

Appearance  of  general  guardian  gives  jurisdiction,  95. 
How  accomplished,  335,  336. 

By  properly  acknowledged  instrument  in  writing,  95, 335, 
486. 

To  be  acknowledged  and  filed,  486. 

Personal  appearance  in  some  cases,  335. 

By  attorney  duly  authorized,  335,  336. 
In  probate  proceedings  (see  Pkobate  of  Wiil),  344,  486. 
On  application  to  appoint  general  guardian,  1366. 

Want  of  Understanding : 

Revocation  of  letters,  for. 
(See  Revocation  of  Letters.) 

Ward.    See  Guardian. 
Warrant : 

For  delivery  of  property,  967. 
(See  Discovert  of  Assets.) 

Warrant  of  Attachment.   'See  Attachment. 
Warrant  of  Commitment : 

(See  Contempt.) 

Waste  : 

Revocation  of  letters,  for,  843. 

Petition  of  public  administrator,  to  prevent.     »ee  Public  Admin- 
istrator. 

Widow.    See  Wife. 

Surrogate  can  determine  who  is,  11,  379. 
When  a  party  is  so  de  sni  juris,  124. 
Not  as  heir  or  next  of  kin,  124. 
Divorced  wife  not  a,  in  law,  226. 

And  cannot  administer  as  such,  126. 

Decedent  caii  leave  but  one  "  widow,"  126. 
Is  not  heir  or  next  of  kin,  113,  114. 

Unless  intent  of  will  is  clear,  124. 
But  is  "  person  interested,"  114. 
When  included  as  distributee,  125. 
Nor  if  marriage  was  absolutely  void,  686. 
Wife  actually  and  legally  sustaining  relation,  as  such,  to  decedent, 

at  time  of  his  death,  is  his  only,  125,  126. 
Of  intestate  entitled  to  one-third  personalty,  126. 
Of  decedent,  exemption  in  favor  of,  074,  978-983. 
(See  Exemption;  Inventory  of  Assets.) 
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Widow.     See  Wife — continued. 

Of  decedent,  quarantine  of,  981-983. 
(See  Husband;  Next  of  Kin;  Wife.) 

Dower  of,  how  computed,  in  proceedings  to  sell,  etc.,  decedent's 

real  property,  1310. 
Seemed  an  unmarried  woman,  318. 
Hence  her  remarriage  revokes  her  prior  willj  318. 

Wife: 

Is  not,  as  such,  one  of  next  of  kin,  113,  114. 

May  be  included  with  them,  if  intent  of  testator  be  clear,  124. 

Is  a  "  person  interested,"  114. 

May  petition  for  probate  of  husband's  will,  124. 

When  entitled  to  be  a  party,  is  so  dejure  suo,  124. 

May  be  held  included   under  "  any  next  of  kin  entitled  to  share 

in  distribution,"  124. 
Divorce  of,  rights  how  affected  by,  125,  686. 

Effect  on  inchoate  right  of  dower,  125. 
Where  she  is  guilty,  125,  126. 
Residence,  47. 
Leaves  her  not  legally  "  widow,"  126. 
So  cannot  administer,  126,  686. 
Dissolution  of  marriage,  125. 

Effect  on  her  will,  318,  319. 
Remarriage  of  husband,  126. 

Last  wife  is  his  widow,  at  his  death,  126. 
Of  decedent,  entitled  to  letters  of  administration,  684. 
(See  Divorce;  Dower,  Husband;  Widow.) 

Will.    See  Jurisdiction;  Probate. 

Action  to  Establish. 

Cases  were  proper,  39,  564  et  seq. 

Regulated  and  discussed  (see  Action  to  Establish  Will),  563 
et  seq. 
Deposit  of. 

For  safekeeping,  298. 

Delivery  restricted,  298. 
Surrogate's  duty,  after  depositor's  death,  298. 
'y^'"'  Execution  of. 

Who  can  make: 

Wills  of  real  property,  382. 

Of  personal  property,  382. 
Age  a  material  inquiry,  383,  430. 
How  proved,  382. 
..  ■:  ,     '   Mode  of;  as  a  condition  of  jurisdiction,  40. 

Of  personal  property,  when  provable,  40,  382,  383. 
Of  real  property,  when  provable,  40,  42,  382,  383. 
By  residents,  when  provable,  40,  42,  382,  383. 
By  qon-iesidents,  when  provable,  40,  41,  42,  382, 383. 
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Will.    See  Jurisdiction ;  Probate — continued. 

Execution  of — continued.  .    . 

Place  of,  as  a  condition  of  jurisdiction,  42. 
Locus  of  property  willed,  43.     See  Jdeisdiction. 
Residence  of  testator,  effect  of .    See  Jurisdiction;  Kesidents; 

Non-Residbnts. 
Formalities  required  by  Revised  Statutes,  384. 
Four  enumerated,  384. 
One  additional,  384. 

Only   pecuniary  penalty  if  this  not  complied  'with, 
384. 
Recoverable  by  action,  385. 
Limitation  how  runs,  385. 
Substantial  compliance  enough,  385. 

Also  essential,  385,  481. 
Seal  not  required,  401. 
(1)  Subscription,  by  testator,  at  end,  384  et  seq. 
Object  of  this  requirement,  386,  390. 
Cases  involving  question  discussed,  386-389. 
■Witnesses,  also,  to  sign  at  end,  387. 
How  near  body  of  will,  end  is,  389. 
No  disposing  clause  should  follow  signature,  387-392, 
Attestation  clause  not  part  of  will,  389,  390. 

Not  essential  to  its  validity,  390. 
Position  of  attestation  clause,  391. 
Extraneous  paper,  effect  of  reference  to,  392,  560. 
Character  of  such  paper,  392. 
Must  have  existed  when  will  executed,  392,  560. 
Must  be   identified  as  very  paper  referred  to,  392, 

394,  560. 
Must  not  contain  dispositive  provisions  392,  395,  396, 
Summary  of  rules,  394,  566. 

Effect  of  reference  thereto  in  attestation  clause,  395. 
Annexing  papers  to  will  proper,  387. 

Effect,  in  fixing  end  of  will,  387,  395. 
Place  of  signature  of  will  executed  without  the  State,  396. 
Depends  on  local  law,  396. 

But  compliance  therewith  to  be  clearly  shown,  397. 
Four  modes  of  subscription  by  testator,  397. 
Personally,  397. 

Illegibility,  397,  400. 
Genuineness  how  proved,  397. 
Intent  to  execute  paper  as  a  will,  405. 
By  another  person,  397. 

Requisites,  to  malie  valid,  398,  399. 

e.  g.  adoption  of  signature,  398. 

Person  signing  for  him,  must  also  sign  his  name, 

399. 
Penalty  for  not  doing  so,  399. 
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WUl.    See  Jurisdiction ;  Tvohate^-continued. 

Execution  of — continued. 

tiuidiug  testator's  hand,  397. 

Only  when  testator  is  infirm  or  illiterate,  399. 
Knowledge  of  contents  to  be  in  such  case  proved, 

399. 
Was  act  "  assistance  "  or  "  control  "  ?  399. 
By  mark,  397,  400. 

Peculiar  proof  required  of,  400,  403. 
Not  subject  of  expert  testimony,  400. 

(2)  Subscription  in  presence  of,  acknowledgment  to,  each  sub- 

scribing witness,  384,  398,  399,  402. 
Each  witness  must  see  testator  sign,  402,  403. 
Or  hear  visible  signature  acknowledged,   398,   399,   402, 
404, 
So  they  can  identify  the  signature,  404. 
Testator  must  sign  before  witnesses  do,  405. 
May   sign  in    presence   of    either  and  acknowledge  to 

other,  402,  415. 
Or  sign  in  presence  of  neither  and  acknowledge  to  both, 

402,  408. 

(3)  Publication  by  testator,  at  time  of  execution,  384,  405. 

Object  of  this  requirement,  405. 

As  to  knowledge  of  contents,  406. 

Meaning  of  "declare,"  406,  407. 

By  sign,  407. 

Deaf  and  dumb  testator,  407. 

Meaning  of  "  at  the  time  of,"  408. 

Effect  of  assent,  where  no  express  declaration,  406,  407, 
409. 

Effect  of  attestation  clause,  405,  406,  407. 

Unequieocal  declaration,  however  made,  406. 

Republication,  effect  of,  410,  412. 

When  sane  if  will  made  when  reon  compos,  412. 

Publication  of  subsequent  instrument,  effect  of,  410. 

Two  instruments  simultaneously  executed,  410. 

Rule,  where  later  instrument  executed  on  separate  oc- 
casion, 411. 

Codicil  need  not  be  affixed  to  will,  411. 

Publication   of   codicil  generally  operates  as  republica- 
tion of  will,  412. 

When  will  and  codicil  treated  as  the  will  of    testator, 
412,  413. 

Insufficient  publication;  illustrative  cases,  413. 

(4)  Two  witnesses  must  sign,  at  end,  at  testator's  request,  384, 

414,  418. 
Object  of  subscribing  witnesses,  414. 
What  these  witnesses  must  see  or  hear,  414,  415,  417. 
Witnesses  must  sign  after  testator,  414. 
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ExKCUTiON  OF — continued. 

Need  not  sign  in  each  other's  presence,  415, 

416,  421. 
Nor  in  testator's,  416,  421. 
Presumed  to  see,  if  wliere  they  could  see,  415. 
Blind  witness  is  no  wituess,  417. 
Subsequent  blindness  immaterial,  417. 
Must  sign  at  end  of  will,  415. 
Must  sign  on  one  occasion,  416. 
And  before  testator's  death,  416. 
May  sign  by  mark,  416. 
If  illiterate,  416. 

If  infirm,  may  sign  per  alium,  416. 
Cases  of  defective  eyesight  in  witnesses,  417. 
Must  be  requested  by  testator,  418. 
What  sufBcient  evidence  of  request,  418,  419. 
Testator  may  request  by  third  person,  418-422. 
Who  is  in  his  presence,  419,  420. 
And  hearing,  421. 
Bequest  by  deaf  and  dumb  testator,  407,  421. 
Forgetfulness  of  witness,  422,  427. 

Evidence  needed  in  such  case,  423,  428. 
Value  of  attestation  clause,  423,  424,  425. 
Especially  if  proved  to  have  been  read,  425. 
Attestation  clause,  effect  of,  405,  422. 

Request  to  witnesses  to  read  it,  408. 
Equivalent  to  publication,  408. 
Or  to  request  to  sign,  421. 
Importance  stated,  422. 
Aids  proof  of  due  execution,  424. 
Is  no  part  of  the  will,  390,  424. 

Presumption  arising  from  this  clause,  rebnttable,  425. 
Effect  of  proved  falsity  of  recitals,  424,  426. 
Due  proof  of  execution  whei'e  witnesses  dead,  426,  427. 
Proof  of  handwriting  of  subscribing  witnesses,  417,  426. 

Allowed  where  witnesses  are  dead,  426. 
How  testator  identified,  where  subscribing  witnesses  were  unac- 
quainted, 427. 
Weight  of  testimony  of  one,  not  a  subscribing  witness,  who  was 

present  at  execution,  427,  428. 
Presumption  in  favor  of  holographic  will,  428. 

Also,  where  testator  shown  to  have  been  familiar  with 
requirements,  428. 
Peoduction  of,  on  Pbobatb. 

Who  should  produce  and  file  it,  299. 

Proponent,  299. 
How  effected,  299,  344. 
Can  Surrogate  compel  custodian,  by  order,  to  produce?  299, 
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Pbodhction  of,  on  Pkobate — continued. 
Use  of  subpoena  duces  tecum,  299. 

Which  Surrogate  can  enforce,  299. 
Where  will  is  foreign  will,  incapable  of  production,  299. 
Certified  copy  admissible,  c.  731,  L.  1894,  299. 
Provided  will  is  in  custody  of  court,  300. 
Not  where  held  by  a  notary,  300. 
If  produced  before  commission,  it  will  be  equivalent  to  produc- 
tion in  CQurt,  152,  300. 
For  commissioner  to  take  testimony  represents  coui-t,  152,  300. 
Foreign  will;  when  copy  sufficient,  299. 

If  not  in  custody  of  a  court,  must  be  produced,  300. 
Probated  elsewhere;  statutory  provisions,  303,  304. 
Duplicate  or  triplicate,  2*74. 
Purpose  is  inspection  by  contestant,  300. 

■  Or  photographing  signature,  300. 
Or  testing  ink,  300. 
Pkobate  of.    See  Peobatb. 

CONSTSUCTION  OF.      See  CONSTKUCTION  OF  WiLL,  ETC. 

Lost.    See  Lost  Will;  Peobatb. 
Nuncupative.    See  Nuncupative;  Pbobath. 
GuABDiAN  BY.   See  Guabdian. 
Ebvocation  of.    See  Revocation  of  Wills. 
Alteration  oe  Intbblinbation  in. 

Principles  governing  (.see  Revocation  of  Wills),  816,  SW. 
Irbevocable.     See  Ibbbvocablb  Will. 

None,  so  far  as  right  to  probate  is  concerned,  320. 

Enforcement  of,  cannot  be  had  in  Surrogate's  Court,  320-322. 
(See  Peobatb  of  Will;  Revocation  of  Will.) 

Witness.     See  Commission  to  Take  Testimony. 

Effect  of  Surrogate's  being,  30. 
Power  of  Surrogate  to  compel  attendance  of,  8,  350. 
Residing  anywliere  in  the  State,  8. 
Or  being  anywhere  in  the  State,  8. 
By  subpcena,  8,  76,  350. 
Or  subpoena  duces  tecum,  8. 
Examination  of;  rules  same  as  in  Supreme  Court,  137. 
Before  referee,  subject  to  referee's  control,  164. 

Whose  mandates  Surrogate  will  enforce,  164. 
Competency  of;  rules  same  as  in  Supreme  Court,  137. 
Not  disqualified,  by  provision  in  will,  from  testifying  as  to  its 
execution,  146,  352.  * 

Whether  such  provision  is  beneficial  or  otherwise,  146,    i 
352.  ' 

Code  provision,  §  2554,  146. 

This  is  a  substitute  for  former  sections  of  the  Revised 
Statutes,  146,  147. 
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And  intended  to  enlarge  the  exceptions,  147. 
Beason  for  the  rule,  147, 148. 

That  wills  may  not  fail  of  probate,  148. 
But  exception  must  not   be   carried  beyond  express 

terms  of  §  2544,  148. 
i.  e.,  limited  to  evidence  touching   execution  of  -will, 
148. 
Executor  competent  to  testify,  148,  352. 
Legatee  competent  to  testify,  147,  148. 

But  his  legacy  will  be  avoided,  149,  352. 
If  his  testimony  is  necessary,  149. 
And  he  can  be  compelled  to  testify,  149. 
When  can  take,  149,  IDO. 

Non-resident  witness,  149. 
Where  there  are  more  than  two,  149. 
Illustrative  case,  149,  150. 
To  will.    See  Will,  Execution  of. 
AoED,  Sick  ob  Infibm. 

Testimony  of,  how  secured,  155,  156,  353,  354. 
Code  provisions,  155,  156. 

Practice  differs  according  to  character  of  proceeding,  157. 
When  Surrogate  must  examine,  155,  157,  353. 

-In  probate,  159. 
When  referee  may  be  appointed,  157,  159. 
Not  in  probate,  159. 
AfBdavit  to  procure  order  to  examine;  form,  158. 
Physician's  certificate  of  disability  may  be  required,  158. 
Order  directing  examination;  form,  158,  159. 
Notice  of  examination;  form,  159. 
When  witness  in  another  county,  156. 

Surrogate   of  that   coynty  may  be  designated  by  order, 
156,  157,  354. 
Contents  of  order,  156. 
Practice  indicated.  Code  provision,  157,  354. 
How  examination  recorded,  159. 
Witness  must  subscribe  the  testimony,  159 n.,  354. 
Surrogate  presiding  must  certify  it,  160,  354. 

Form  for  certificate,  160. 
Code  provision  as  to  authenticating,  161. 
Minutes  to  be  bound  in  volumes,  161. 

In  New  York  and  Kings  Counties,  161. 
Elsewhere,  if  supervisors  direct,  161. 
On  Probate. 

Number  to  be  examined,  349. 

Two,  if  within  State  and  competent,  349,  350. 

Cannot  be  dispensed  with,  if  resident,  350,  353. 
Except  in  certain  cases,  350,  352. 

How  proof  then  supplied,  350, 
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On  PROBATE^eontinMe(i. 

Should  be  produced  by  proponent,  349,  350. 
This  ineludes  not  only  subscribing  witnesses,  349. 
But  also  those  called  for,  under  §2618,  349. 
Or  proponent  sliould  satisfy  Surrogate  of  their  sickness,  death, 

absence  from  State,  lunacy  or  other  incompetency,  349. 
This  must  be  done  in  way  required  by  §  2619,  349,  353. 

Code  provisions,  350. 
No  OFder  of  Surrogate  necessary  to  require  their  attendance,  350. 
But,  if  needed,  he  has  full  power  to  compel  attendance,  350, 
374.. 
Meaning  of  "competent,"  350. 

Attorney  when  competent,  350,  351,  428. 

Request  to  witness  will  is  waiver  of  privilege,  351. 
Amendment  to  §836,  351. 
Person  beneficially  interested,  351. 
Executor,  352. 

Commissions  not  a  beneficial  interest,  352. 
Testimony  limited  to  factum  of  will,  351. 
§  829  still  applicable,  351. 
Save  as  to  subscribing  witnesses,  351,  352. 
Forgetting  occurrence,  as  to  execution  of  will,  354,  422. 
Or  testifying  against  it,  354. 
Examination  of,  procurement  of,  374. 
Commission  to  Examine. 

Taking  testimony  on.     See  Commission. 
Expert.    See  Expert  Evidence. 
Fees  of,  taxable  only  under  statutory  authority,  272. 

Woman  : 

May  propound  will,  302. 
Will  of. 

Unmarried,  revoked  by  marriage,  305,  317. 
Widow  deemed,  318. 

Non-resident  under  c.  731,  L.  1894,  299. 

Kevocation  of,  operates  eo  instanti,  318. 

Effect  of  dissolution  of  a  marriage,  318. 

Married,  not  revoked  by  birth  of  child,  320. 

Unmarried,  not  revoked  by  birth  of  bastard,  320. 
(See  Illicit  Cohabitation;  Mabbiage;  Widow;  Wifb.) 


